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PRICE DISCRIMINATION 
The Robinsen-Patman Act, and Related Matters 


MONDAY, OCTOBER 31, 1955 


House or REPRESENTATIVES, 
Seiect Committee To Conpuct A STUDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D.C. 

The committee met, pursuant to call, at 10:05 a. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present: Representatives Patman, Yates, Roosevelt, Hill, Riehl- 
man and McCulloch. 

Also present: Everette MacIntyre, staff director and committee 
counsel, and Victor P. Dalmas, assistant to minority members. 

The CHatrman. The committee will please come to order. 

These hearings, before they are concluded, will provide the testing 
ground for every high official in the Government who has any part in 
antitrust enforcement policies. 

It is a part of our public policy to halt in their incipiency acts and 
practices which have a dangerous tendency unduly to hinder competi- 
tion or to create monopoly, or the effect of which may be substantially 
to lessen competition or tend to create a monopoly in any line of 
commerce or to injure, destroy, or prevent competition. That part 
of the public policy has often been described as a policy to nip in the 
bud, before they have come to full flower, acts and practices forbid- 
den by our antitrust laws. It was to effectuate that part of the public 
policy that the Robinson-Patman Act was enacted. 

May I say here, and this is not in my written statement, that the 
Robinson-Patman Act was a bipartisan measure. It was supported 
by both Democrats and Republicans. 

In fact, it passed the Congress almost without opposition, so it is 
not a partisan measure by any means, and just because it bears the 
name of certain people, that does not mean that they are responsible 
for the passage of the act. The small-business concerns of the Nation 
are indebted to the Members on both sides of the aisle for passing 
this important law. 

The furthering of public policy through the enforcement of the 
Robinson-Patman Act is one of the means of giving relief to small 
and independent business men from the ravages of price discrimi- 
nation as practiced by large competing concerns who hold a substan- 
tial amount of economic power. 


1 
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What, then, is the difference between the Sherman Act and the 
Robinson-Patman Act, since both are directed to the furtherance of 
public policy? The only difference is one of degree—that is, how 
much abuse of power can be practiced before the practice becomes ille- 
gal. When the Sherman Act was first passed, it was not taken very 
seriously by the Supreme Court, and the Court made some loose rul- 
ings which are now cemented into this law. 

In short, an unfair method of creating monopoly doesn’t become 
illegal until monopoly—or near monopoly—is created. Therefore, 
the Sherman Act is the law for the “trust-busters.” The Robinson- 
Patman Act steps in a little earlier. It is used to stop practices which 
— monopoly. In that way it tries to prevent monopoly from 

eing created. 

When properly used it becomes the ounce of prevention and thereby 
makes unnecessary the full pound of cure which can be only incom- 
pletely supplied under the Sherman Act. Needless to say, the task of 
attaining the objective of our antitrust laws is larger and more difficult 
when we fail to move in on monopolistic practices such as price dis- 
crimination in the early stages. 

Factual investigations into the practical results of price discrimina- 
tions are not new. Committees of Congress have developed over the 
years a great body of information on the subject. It has been demon- 
strated over and over again that the practice is a bold and destructive 
abuse of power. It is a practice by which big sellers destroy small 
sellers without respect to efficiency or other merits; and it is a practice 
by which sellers set up small buyers for certain destruction by the 
larger rival buyers. The result is monopoly, quick and certain. 

Despite the overwhelming feature record, however, and contrary to 
all logic, there is a constant and repetitive assertion that price discrim- 
ination is in fact a wholesome competitie practice—indeed, that is 
essential to competition—and the Robinson-Patman Act is there- 
fore at odds with the Sherman Act. 

It is not my understanding of the design of the Sherman Act that it 
is to encourage the creation of monopoly so that the law might busy 
itself in tearing monopolies asunder. 

It is my belief, moreover, that trade practices which clearly and 
surely bring about monopoly should and must be condemned if our 
public policy for maintaining competition is to succeed. 

If it proves to be true, or we are told that unlimited discrimination 
has now come to be a wholesome thing, and the restraints placed on dis- 
criminatory practices by the Robinson-Patman Act are now contrary 
to our antitrust policy, then we shall certainly want to repeal the act. 
But we shall want to learn the facts first, so that we are sure we know 
what fundamental change has come about that makes an ancient evil 
into a current-day good. This means that we will hear the facts from 
some small-business men. I suspect that the victims of a practice are 
better able to present the facts, and give us a better picture of the effects 
of the practice than are the public relations people and lawyers who 
specialize in serving big business. 

In addition, in these hearings we shall pay some attention to organi- 
zations and activities of private groups which appear to have under- 
taken to revise our national antitrust policy. Also we shall study the 
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organization and operations of private groups which have found 
common ground from which to attack the eiscane: Patesen Act and 
other antitrust laws, and determine, if we can, what results have been 
obtained. 

The attitudes of the high officials in the Government who have re- 
sponsibilities for antitrust enforcement will be brought within our 
sights. We shall seek to determine whether the law is being enforced 
vigorously, efficiently, and in accordance with legislative intent. If 
we find that the enforcement agencies are unsympathetic to the objec- 
tives of the Robinson-Patman Act or are for other reasons not enfore- 
ing it, the Congress and the public should know these facts. 

if the enforcement officers are sympathetic to the objectives of the 
laws on price discrimination, but feel that vigorous and efficient en- 
forcement can be aided through elimination of uncertainties and a 
strengthening of the law, we want them to inform us fully and clearly. 
Our program has been planned to provide an opportunity for those in 
and out of Government to give us the benefit of their suggestions for 
strengthening our antitrust laws. We trust that the enforcement 
authorities at least will avail themselves of this opportunity. 

Many public-spirited and able supporters of our antitrust public 
policy Eee voluntarily offered to give us their suggestions. There- 
fore, we will be honored during the course of the hearings this week, 
and during the week of November 14, 1955, to hear their testimony. 

Although the list of witnesses who are to testify during the hear- 
ings commencing November 14 is not ready for publication, it is a 
pleasure to advise you we will hear from a number of leaders from 
outstanding institutions of learning, from the legal profession, and 
from the business world, as well as Government officials. 

Mr. Hill, would you like to make a statement at this time? 

Mr. Hitt. No, I think not, Mr. Chairman. 

The Cuairman. Would either Mr. Riehlman or Mr. McCulloch like 
to make a statement ? 

Mr. Rrexitman. Not at this time, Mr. Chairman. 

Mr. Yates. Not at this time. 

The CuHatrman. The first witness, I believe, is Judge Thurman 
Arnold. We expect to swear all witnesses; will that be all right with 
you, Judge Arnold? 

Mr. Arnoxp. Yes, sir. 

The Cuarrman. Do you solemnly swear the testimony you shall give 
in this investigation will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Arnoxp. I do. 

The Cuarrman. All right. Judge Thurman Arnold, who was As- 
sistant Attorney General in charge of Antitrust from 1938 to 1943; 
is that right, Judge Arnold ? 

Mr. Arnotp. Yes. 

The CuatrmMan. We are delighted to have you, Judge Arnold. It is 
very good of you to accept our invitation to come here. 

I know of no person in the United States who can give us more first- 
hand information than yourself. We are highly honored, and appre- 
ciate your presence ; you may proceed as you desire. 
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TESTIMONY OF THURMAN ARNOLD, FORMER ASSISTANT AT- 
TORNEY GENERAL AND HEAD OF ANTITRUST DIVISION, DEPART- 
MENT OF JUSTICE (1938-43) 


Mr. Arnon. I appreciate those kind remarks. 

I wish to apologize to the committee. The pressure of business has 
made it impossible for me to prepare any formal] statement. 

The Cuarrman. That is all right. 

Mr. Arnotp. So I think my remarks may be somewhat at random. 

Since you are starting this hearing, I suppose we ought to start out 
with the general view of the antitrust laws. 

The antitrust laws are really an injunction to the courts to see that 
we have a competitive system. They can’t be made certain. Nothing 
can be judged, the effect of no practice can be judged, in advance. 

When you try to put them down to rigid formula, any ingenious cor- 
poration lawyer will build around the formula; and that includes my- 
self, because when I represent a client, I am representing the client and 
not the public. And so they must be what you describe them as, as a 
charter of economic freedom. 

They do involve a hazard upon aggressive business conduct, which 
can only be useful as a hazard. It can never be useful defined in 
advance. 

And that being so, since they are the expression of an economic 
»olicy, it becomes very important for those in charge of the antitrust 
iin to deal in economic realities. 

I think that the function of the enforcer of the antitrust laws, as I 
conceive it, is double; one, to see what he can do in molding the law 
toward a better realization of its ideal. He should be bold, he should 
be aggressive, he should seek court tests. 

He won't win all of them. If he fails in a court test and sincerely 
believes that due to a decision or for any other reason the law is not 
adequately designed for its purposes, he should appear before a Con- 
gressional committee. 

I attempted that policy. I think that it did result at the very least in 
a good deal of public education. 

For example, we presented the Standard Oil of New Jersey case to 
the courts. A plea of nolo contendere was entered. We then pre- 
sented the Standard Oil of New Jersey case to the Truman Committee, 
and I think the effect of that bearing on our general attitudes toward 
patents, our general attitudes toward the concentration of economic 
power, was very effective. It did educate the public in what was 
going on. 

I think that the vast research of the Department of Justice should 
be available to the committees and that they should prepare, with the 
same care that they prepare in court, statements of economic situations, 
such as the Hartford Empire, which was developed by the Antitrust 
Division before the TNEC, and the function is double, not single. It 
is not a mere enforcement of an ordinary criminal statute. 

Therefore, the function of public education in the antitrust laws 
is as important as is the function of prosecution. 

Further than that, if, through the presentation to committees as 
well as to courts, the situation is developed in any industry, business 
has a far better chance of ascertaining just what is going to be the 
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attitude of the Department of Justice toward any set of practices 
either before Congress or before the courts. 

It is for that reason that I am going to start out with some com- 
ments upon the study and report of the antitrust laws made by the 
Attorney General’s committee. I am not charging them with any 
sort of ill will toward the antitrust laws, but I do think that a re- 
port which simply considers the cases and the statements in the cases, 
attempts to reconcile them into a statement of law, and a statement 
of law which I think is certainly not, to say the least, venturesome, 
is an unfortunate thing to have the apparent backing of the Depart- 
ment of Justice. 

T think that it is equally unfortunate that the committee did not 
see fit to publish the statement with which I most largely agree, the 
dissenting opinion of Louis D. Schwartz, and so that that is not availa- 
ble as a counterweight to the Attorney General’s report. 

T will just give you an example of the unfortunate effect of not 
having the two together. You are speaking of the Robinson-Patman 
Act. If you read the Attorney General’s report, you would get a 
pretty good impression, you would get, perhaps, the impression—it 
may not be correct—that perhaps the Department of Justice would 
go very easy on the enforcement of the Robinson-Patman Act. 

T can’t quite put my finger on it, but the cases are construed most 
strongly against the Robinson-Patman Act. I would recommend that 
this committee suggest to the Attorney General that it might be well 
to have available at the Department of Justice printed copies of Mr. 
Schwartz’ dissenting opinion, so that when the material goes out, 


and it goes out to const it goes out to business, as the material goes 


out, both the report and the dissenting opinion are together. 

I have been arguing a case on the Robinson-Patman Act in New 
York, and I found the report of the Attorney General was the princi- 
pal authority used against me, and the court, whether taking the re- 
port or not, instructed the jury that you could justify a price 
discrimination by a study made years after the discrimination was 
put into effect, and that part of the cost justification could be the fact 
that larger competitors could finance the sale of the article more easily 
than the smaller competitors. 

Well, if that be the law, your Robinson-Patman Act is gone. The 
case ison appeal. I don’t know how it will come out. 

But the effect of the report is unquestionably very significant when 
vou are arguing a case in court. And so I think it is of the utmost 
importance that this committee persuade the Attorney General, at 
least, to have material in his files which shows the real purpose of 
the Robinson-Patman Act, and answer this argument which even Mr. 
Schwartz makes in his opinion, that the Robinson-Patman Act tends 
to rigidify prices. 

I don’t like to talk about a particular case. I have many. I will 
give you a hypothetical one. 

Here is a concern which is distributing books, and it uses the four 
big distributors to sell all the books it can. Then it gives a discrimi- 
natory price to some little fellows. The little fellows don’t know that 
the price is discriminatory. They haven’t looked into the thing, and 
they build up a business. 

They struggle along: They do.not sell the amount. of books which 
the big distributor can sell. ‘They sell what they can. 
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If they sell a certain amount, he makes a profit on that. He makes 
a larger profit than he does on sales to large distributors. But at the 
end of 10 years the small dealers are busted, and the process goes on 
again. 

°N ow, you can’t have the little man build himself up into a competi- 
tive position and become, through his own efficiency, a new force in the 
industry, if you don’t give him control of the basic supply which he 
has to have on the same terms as other people. 

The Robinson-Patman Act, as you know yourself, Mr. Congressman, 
does not prevent a company from distributing through nothing but big 
distributors. He can take one, or he can take a hundred. He can 
choose his own system of distribution. 

All it says to him is that if you are going to select distributors, if you 
are going to select big ones and little ones, if he wants the efforts of the 
door-to-door man, as well as the large concern, he must give him an 
even break. He can’t have it both ways. He can’t induce the small 
seller to go into business, and then at the end of the period throw him 
away. 

I have no doubt that if I were a businessman and were not forbidden, 
I would have to adopt the policy of giving discounts to the large people 
and getting what I could out of the little ones. That is an underlying 
assumption in the discussion of the Robinson-Patman Act. 

You can’t expect businessmen to be benevolent. They do represent 
their stockholders. If they are not hard hitting, and don’t go as far 
as they are permitted, they are not going to be good competitive 
businessmen. 

So that I think the particular section in the committee report on the 
Robinson-Patman Act which is summarized—and I won’t do it here— 
in Mr. Schwartz’ report, is extremely unfortunate and may well have 
unfortunate reverberations in judicial decisions. 

After all, a large committee of supposedly expert people will inevi- 
tably have an effect upon the courts. That is all I have to say about 
the Robinson-Patman Act. 

In summary, I think it is absolutely essential if we are not going to 
have monopolization of our business-distribution system, to have 
strong competitors in our distribution system. 

The case of Bruce’s Juices v. American Can is typical. There was 
a system of discounts which the smaller man couldn’t meet. It was 
allegedly based on cost, but it was in reality a quantity discount. 

What happened with Bruce’s Juices? Bruce’s Juices was put out of 
business. American Can had destroyed one of its own customers. 
Ee isn’t good policy of American Can, it isn’t good policy for the 
public. 

Now, I will add this about the enforcement of the Robinson-Patman 
Act. It has been my experience that it is impossible for the Federal 
Trade Commission, or for the Department of Justice to investigate 
all of the cases of the complaints which are brought before them. One 
remedy for that, of course, is a larger staff. But I think that is a 
sound and solid principle that the victim himself should be given a 
strong incentive to enforce the laws. 

It is to his interest. He knows the most about it, and that incentive 
of treble damages should be given. 

And I particularly dissent from the suggestions in the majority re- 
port that the burden of proof should not be on a manufacturer to 
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establish any justification for difference in prices. Antitrust litiga- 
tion is terribly expensive, and if the plaintiff has all the burdens sug- 
gee by the report, and the vague issue of good faith is brought into 

e picture, his incentive is largely taken away. His case becomes 
too much of a gamble under those circumstances. 

And there, f think, is where you will find a tremendous motivation 
for manufacturers not to skirt too close to the edges of the law, the 
fact that they may be held in treble damages, and for that reason I 
think it most unfortunate that the Attorney General’s report suggests 
that treble damage should be made discretionary. 

Punitive damages can always be given, and if it is simply discretion- 
ary with the court, the enforcement effect of the private suit will 
largely disappear. 

n my own experience in the Antitrust Division, I found that the 
real thing that motivated corporations to enter into consent decrees 
was the fear that a finding agninet them would be prima facie evidence 
in a later private action. They knew pretty well that the little people 
couldn’t afford to develop the evidence which had to be developed. It 
takes tremendous financial resources. 

In one suit—and I would appreciate your not asking me the names 
of these cases, because you have a natural reluctance—in one suit I was 
asked for an estimate of the costs, out-of-pocket costs, and I said, “Well, 
if you give me $25,000, I think I can pay it all, and I will have a pretty 
good little fee of my own in there, plus a contingent fee.” 

‘ And when we got through with 5 years’ litigation, I had dug up 
31,000. 

Again I know of another suit I am engaged in where the cost will 
run well over $100,000. 

So you can see the importance of this decree of the court. 

Once you get a prima facie criminal judgment on violation of the 
antitrust laws, you really have force and effect. It is to avoid the 
evidentiary effect of such judgments under section 5 that you get a 
large portion of your consent decrees. . 

ow, I would like to speak for a moment of the consent decree prac- 
tice. I regard that with a great deal of alarm. I know that you are 
in there, or your group or section is in there trading with people who 
know exactly what they want, and that is perfectly proper, too. The 
attorney says: 

“Well, I think we can keep on, if we get this in the decree, I think 
we will be able to handle the situation this way.” 

And the persons negotiating the decree are as innocent as children 
as to what is going on, and they must be. 

I don’t mean to say that I am criticizing corporations put into that 
situation. They are innocent as children, as to what the real facts are, 
because the case has never been tried. 

The result is, and I will use myself for example, something comes 
out like the first motion-picture decree which I, in my youth and 
innocence—it happened when I first became head of the Antitrust 
Division—hailed as a great victory for the Antitrust Division. 

I don’t know whether it was this committee or not, but I was com- 
pelled to come before a Congressional committee and say, “I just didn’t 
realize how that thing had worked out, or was going to work out.” 

I think it lasted a couple of years, and cemented in practices which 
were monopolistic, and in the end there had to be a prosecution. 
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This power of the Antitrust Division to regulate industry, by trad- 
ing out a set of regulations, is a most dangerous one, particularly if it 
is treated, as was suggested in the report of the Attorney General, as 
a function in which the Department of Justice should be very, very 
careful not to push the corporation beyond the limits of what, perhaps, 
a Supreme Court decision sets. 

Under the present circumstances, I think it must be used the way 
it is, but I would suggest that a change be made, and that a decree 
should not be entered without findings of fact. 

That is the first suggestion. You wouldn’t get so many of them. 
eee enforcement effect of the antitrust investigation would be 
doubled. 

The enforcement effect of the antitrust laws brings out the fact 
that here are some very extreme practices, and the defendants know 
that they may be subjected to a tremendous loss if, by chance, the find- 
ings go against them. If that is clearly recognized, I think the people 
will be much more cautious in engaging in that kind of practice. 

So I would not allow any consent decree to be entered except on 
findings of fact. If they are willing to have some findings of fact 
against them, that’s all right, because, further, I think the court should 
have a large hand in determining whether this consent decree is proper. 

The independent who may be disastrously affected is not permitted 
in court. I once attempted to have the court throw open the hearing 
on a consent decree when I was with the Antitrust Division, to ob- 
jectors from the outside, and the court thought that under the present 
law it was improper to hear people who were not parties to a lawsuit. 

But this is more than a lawsuit. A consent decree is public regula- 
tion of perhaps a very important sector of the business. 

And another thing that happens about a consent decree is that when 
you get one, you can’t get rid of it. I attempted one time to get rid 
of the RCA decree, and went before the third circuit, and they told me 
I was stuck with it. 

I said, “Well, these decrees are just simply interim arrangments 
and they have no sanctity,” but they do have, apparently, a sanctity 
almost as in a contested case. 

So I would not permit a consent decree to be entered without the 
facts before the court, and without the facts on which to base the 
decree are found before the court. And I would permit anyone in the 
industry, either potential or otherwise, to come in and contest any pro- 
visions of the consent decree. 

I will give you an example of that. I represented the major theater 
owners, independent theater owners, in the appeal from the motion- 
picture case. A decree had been handed down by which the picture 
went to the competitive bidder, and all my clients said: 

“If that is true, we are lost completely against the large chains and 
circuits. We cannot stand an enforced competitive bidding system by 
virtue of the decree.” 

Well, since that was a contested case, and since the Government was 
also appealing from the decrees of the lower court, I was permitted 
to intervene, and the Supreme Court struck down the competitive 
bidding feature of that motion-picture decree. 

But had that been a consent decree, had the Government and the 
motion pictures agreed, that would have been saddled on the entire 
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industry, and I don’t know how many people might have gone out of 
business. 

I would only allow in one instance a decree to be entered without 
findings of fact, and that is a procedure which is now called the rail- 
road release procedure. 

It arose out of the Association of American Railways cases which 
I prosecuted, and it was charged that there was no way for a business- 
man, about to take such action which may lie on this side of the line 
or which may lie on that side, to find out what they could do. 

I issued, 1 won’t call it an order, but a statement of policy saying 
in any case of a practice that the businessman was not sure of, he 
could present it to the Department of Justice. Now, the Department 
of Justice cannot and should not approve the practice. Nobody knows 
how a practice will work out when it is first proposed. 

But the Department of Justice could at least use its discretionary 
power not to prosecute criminally. And so the rule I attempted to 
put in was that all prosecutions will be criminal unless the plan is 
submitted to the Department in advance, in which case the Depart- 
ment can say, “If you do it I am going to prosecute criminally,” or it 
can say, “Well, if you do it, you may be prosecuted in the future on 
the civil side, but it is the policy of the Department in such cases not 
to pee criminally.” 

believe that practice is still being carried out by the Department. 
Now, in such a case I would let them sign some kind of a decree with- 
out the imposition of a finding of fact and the treble damages. But 
in no other case would I permit that kind of a practice. 

The practice is so fixed in the Department that it is pretty difficult 
for anybody to adopt the suggestions I am now making without some 
sort of a legislative encouragement. Some of it has gone on so long— 
I did it, I entered into consent decrees without findings of fact—some 
has gone on so long it seems unfair suddenly to change that practice. 
But I think that the practice should be changed. 

I think you would get one-tenth of the decrees and 10 times the 
enforcement. I am very skeptical about the utility of these decrees. 

When they say, “What are you doing?” “Why, look, I got all these 
decrees, I got 50 of them, ae they are all fine decrees,” and it makes 
a good showing. But I would prefer the other type of a showing. 

I think that the rule of the Department should be criminal prose- 
cution. I think the Department would win more cases. 

The law would become clearer. 

When you are in a criminal case, the judge must instruct the jury, 
and if you have got a good case, you are going to win it before the jury. 

Incidentally, referring back again to the consent decree, one of the 
great motivations for the need of a consent decree is the case is going 
to trial, and men who are supposed to prepare it haven’t got it very 
well prepared and they are getting cold feet, and the head of the 
division doesn’t know that, and all of a sudden there is this terrific 
pressure on him to get almos? anything so that they can call that a 
victory. 

I would therefore think it most salutary that the Department of 
Justice has to try these cases. When the Department of Justice tries 
its cases it should try them in the public interest like a litigant tries 
his client’s case in the public interest. It should attempt to advance, 
keeping well in mind the aims of the antitrust laws. 
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The Department should not be criticized if it loses cases for which 
there is legitimate economic argument. We have had, from my point 
of view, some awfully bad decisions recently. 

There is the Columbia Steel case. You can read that case one way 
and any merger is permissible provided it doesn’t take up 100 percent. 
You can read that case the other way and there is some hope, be- 
cause there are, after all, dissenting opinions in that case, and the 
court does change its mind. 

Now, the Department of Justice should take the attitude that they 
are there for an economic objective, and that they should try to per- 
suade the court to move the antitrust laws toward that objective. 

I recall one week I woke up and the Madison Oil case had been 
reversed out in Chicago, and the American Medical Association had 
been thrown out of court, and there was a perfect storm of criticism 
for improvident enforcement of the antitrust laws, bringing criminal 
indictments where there were no real crimes. 

Fortunately as the years rolled by, both cases were reversed. In the 
Madison oil case the conviction was sustained, and the American 
Medical Association case was reversed also, and we convicted the 
American Medical Association. 

Advance is absolutely necessary, and where the Antitrust Division 
is blocked in the courts it should then prepare and hear the cases 
before an appropriate Congressional committee. It shouldn’t put on 
the committee and the committee staff the burden of preparing that 
evidence. 

The evidence should be presented and the people called, as they 
were in the Standard Oil case, the enforcement effect from that will be 
tremendous. 

I can go on almost indefinitely. Haven’t I talked about enough? 

The Cuatmman. Well, Judge, it is very nice of you to yield to Mem- 
bers to ask questions. You have brought up some points about which 
I want to ask you 1 or 2 questions. 

When you are presenting a case to the court involving the Robinson- 
Patman Act ti you are confronted by the Attorney General’s re- 
port on antitrust policy by the opposing counsel—— 

Mr. Arnotp. If I were the opposing counsel I would use it. 

The Cuarrman. I beg your pardon? 

Mr. Arnowp. If I were on the other side, I would use it. 

The Cuamman. You would use it? 

Mr. Arnoxp. Yes. 

The Cuarrman. In other words, you think it is a document that 
will be generally used by the lawyers before the courts? Do the courts 
consider a document like this ? 

Mr. Arnoxp. I don’t know what courts do. They listen to you. I 
mean, what goes on in the mind of the court—after all, it is like a law 
review article. It is the expert opinion of a lot of people as to how the 
cases should be decided. 

You cite it as you cite a textbook. You don’t cite it as you would 
cite a case, but you cite it as you would cite a textbook. 

This is a very well done report. It reads well. It is persuasive 
and it has the same effect as a well done textbook. 

The Cxarrmman. Isn’t it very unusual for a document like this to 
be made for that purpose ? 
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Mr. Arnotp. Oh, no. I don’t criticize the Department of Justice’s 
opinion and releases being cited in court. I suggest though that it 
is unfortunate that the documeat goes out without the dissent, and 
is it unfortunate from another point of view. I just happen to dis- 
agree with it in substance. 

I have had arguments which I made in one case, in one antitrust 
case, when I was Assistant Attorney General, cited in another case 
against me, and I said, “Well, I think it is a different point and I 
think they are inconsistent, but I have no objection to their doing it.” 

The CxHarrman. Does this report have the endorsement of the At- 
torney General? Pa 

Mr. Arnowp. I don’t think that it does. It’s just the majority of 
a bunch of experts. There is nothing in this report that indicates 
that the Attorney General endorses anything or that he does not. 

The CHamman. But unless you use his name in connection with 
it before the court, it would not have very much standing, would it? 

Mr. Arnotp. Oh, it has standing on its own merits, a well done 
article. It summarizes the cases. ‘it has at least the same standing 


as a very well done article in the Harvard Law Review; more stand- 
ing in fact, because it was gotten up by a group of very distinguished 
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e CuarrmaN. In this matter of consent decrees, you brought up 
oe there that has concerned me for a long time, and I fairly 
agree with you that facts should be made a matter of the record, and 
the facts upon which the decree is based should be recited. 

But you mentioned something else that aroused my curiosity, and 
that is where a small concern complains to the Department of Justice 
or to the Federal Trade Commission, and then the Government de- 
cides to settle a violation of law by a consent decree— 

Mr. Arnoxp. There would be no way for a private litigant 

The CuHarrman. What I mean is, the small-business man is the 
sponsor, he is the spearhead for it. 

Mr. Arnoxp. Oh, yes. 

The Cuamrman. And by reason of the investigation and expendi- 
ture of funds, time and effort the case is brought up, and finally 
it gets down to a question of a decree, do you mean to say that this 
independent is not even allowed in the conferences leading up to the 
decree ? 

Mr. Arnotp. That is entirely up to the Department of Justice. 
Sometimes I imagine they talk to han, sometimes they don’t. 

I am talking about a proceeding before a court, he should be 
permitted to come before the court and say that, “On these facts, 
this proposed decree is not adequate, it will not bring relief because 
it will have such and such effect on my business.” 

The Department of Justice in negotiating a decree has to pick and 
choose whom it will see, and I presume that it does see anybody. But 
before that becomes a part really of the regulation of industry, the 
facts should be stated and the independent should be permitted in. 

Now, of the two, the more important is the findings of fact, because 
the minute there are findings of fact, then independents can take 
and enforce the law themselves and sue for treble damages. 

The Cuatrrman. We have a very fine document prepared here by the 
staff, which is under the direction of Mr. MacIntyre, the staff director 

74645—56—pt. 1——2 
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and general counsel of the committee, and I would like for Mr. Mac- 
Intyre to explain it, for the purpose of inserting it in the record. 

It is very unusual in many respects. You will be particularly in- 
terested in it, Judge Arnold. Mr. MacIntyre, suppose you explain 
this document. 

Mr. MacInryre. Mr. Chairman, I would like for Judge Arnold to 
have a copy, because some of the materials in it relate to the period 
when he headed the Antitrust Division. In introducing this state- 
ment, Mr. Chairman, I would like to say that you explained to the 
staff the significance of the effects of antitrust enforcement on small 
business, and instructed us to compile information which would show 
the nature, extent, and significance of the enforcement of the anti- 
monopoly laws by Federal agencies. 

The staff of the Select Committee on Small Business of the House 
of Representatives has therefore ae tabulations showing the 
yearly appropriations and expenditures for antimonopoly law en- 
forcement by the Antitrust Division of the Department of Justice 
and the Federal Trade Commission for the entire period of time for 
which such statistics are available, and showing the number of the 
charges of antimonopoly law violations filed and disposed of by the 
Antitrust Division of the Department of Justice and the Federal 
Trade Commission in each year since those agencies were established. 
Also shown is the record of the total number of antitrust cases filed 
in Federal courts for each year during the 5-year period ending 
June 30, 1955, by the Government and by private parties in civil pro- 
coo 
It should be noted that the total number of charges does not neces- 
sarily coincide with the total number of cases filed in civil procedure. 
For example, when the Antitrust Division filed a case charging a 
violation of the Sherman Act and also in the same proceeding charged 
a violation of section 3 of the Clayton Antitrust Act in a separate 
count, those 2 charges were taken as 2 separate causes of action and 
have been treated in the tabulation as the filing of 2 charges. In 
tabulating the dispositions of the charges, moreover, these are shown 
opposite the year in which the charge was filed, but this does not 
mean that disposition was necessarily made in the same year in which 
the charge was filed. For example, for the year 1902, 3 charges were 
filed alleging violation of the Sherman Act, and for that same year 
there is shown that 3 civil cases were terminated. However, that does 
not necessarily mean that those three cases were terminated during that 
year. It means that the three cases which were filed under the Sher- 
man Act in 1902 have been terminated either in that year or in subse- 

uent years, but according to the manner indicated. The footnote at 
the end of that tabulation provides additional explanation of this 

oint. 
; The information shows that the enforcement agencies have spent 
approximately $70 million in handling antimonopoly work. The 
Antitrust Division utilized approximately $47,500,000 of that amount. 
It handled approximately 700 charges in civil proceedings under the 
antitrust laws. The Federal Trade Commission utilized approxi- 
mately $22,132,000 in the handling of 1,330 charges in civil proceed- 
ings involving alleged violations of the antimonopoly laws under its 
jurisdiction. 
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These figures cover the operations of those agencies for the period 
of their entire existence, namely, for the Antitrust Division since 
1890, and for the Federal Trade Commission since 1915. 

Mr. Chairman, the tabulation also shows the total number of civil 
proceedings which have been brought by private parties during the 
5-year period ending June 30, 1955. The total of the private pro- 
ceedings for that period is 1,054. 

The staff is compiling additional information which relates to the 
nature and the significance of the proceedings which have been brought 
under our antimonopoly laws. It is believed that this compilation will 
throw some light on the nature and significance of the antimonopoly 
proceedings which have been brought. We shall include in it what- 
ever showing is possible for us to make as to the effectiveness of the 
degrees and orders which have been entered in antimonopoly cases. 

offer for the record this statement that we have spoken about. 

The Cuatmrman,. Without objection, it will be inserted in the record 
of the hearings. 

(The statement referred to is as follows :) 


STATEMENT PREPARED BY THE STAFF OF THE SELECT COMMITTEE ON SMALL 
Business, House or REPRESENTATIVES 


on 


I. Appropriations and expenditures for antimonopoly law enforcement by the 
Antitrust Division of the Department of Justice and the Federal Trade 
Commission for the entire period of time for which statisties are available. 

Il. A record of the total number of the charges of antimonopoly law violations 
filed and disposed of by the Antitrust Division of the Department of Justice 
and the Federal Trade Commission since those agencies were established. 

III. The record of the total number of antitrust cases filed in Federal courts for 
each year during the 5-year period ending June 30, 1955, by the Govern- 
ment and by private parties. 


I—Antitrust Division, Department of Justice 
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Appropriations include deficiency and supplemental appropriations. 

The amounts shown as expenditures include not only appropriations for the 
specific purpose but also transfers of funds from contingent expenses and funds 
for other purposes. 


Antimonopoly work—Federal Trade Commission 
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Source: FTC annual reports and other information secured from FTC. Total appropriations and 
expenditures include those for printing and binding. 


Note.—(a) In order to arrive at an estimate of the total amount spent each year on antimonopoly case- 
work during the period 1915-33, there has been deducted from the total expenditures for the Commission 
the amount expended in the conduct of its public utilities investigation for each year when its expenditures 
on that investigation were substantial and then a figure of 17.75 percent of the remainder was computed as 
the estimated amount that was spent on antimonopoly casework. The reason for resorting to an estimate 
is the unavailability of figures on actual expenditures for antimonopoly casework, and the reason for using 
the stated method for arriving at that estimate is the fact that for the years during the period it was in prog- 
ress the public utilities investigation required the use of special appropriations which at times amounted 
to as much as 25 percent of the total appropriations available to the Commission for all of its work. More- 
over, it appears from information available to the committee that during the years immediately succeeding 
the public utilities investigation the amount of funds expended by the Commission on antimonopoly case- 
work amounted to approximately 17.75 percent of the total funds expended by it; (6) the expenditures for 
antimonopoly casework for each year Gotes the period 1934-46 have been arrived at by taking a figure 
equal to 42 percent of the total expenditures made by the Commission on its legal casework during each of 
those years. According to information available to the committee the use of that percentage provided the 
best means of determining the amount expended by the Commission for antimonopoly casework during that 
period since the Commission did not Keep its records showing expenditures separately for antimonopoly 
cases and antideceptive practice cases during that period. 
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I1—Antitrust Division, Department of Justice, antimonopoly charges 
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ah Covers charges under the Clayton Act and Robinson-Patman Act that supplement charges under the 
erman Act. 

2 The period covered for 1955 is the period from Jan. 1 to June 30, inclusive. 

3 The 4 cases shown as having been disposed of in the period Jan. 1-June 30, 1955, include only those 
cases which were also filed during that period. Other cases which were terminated during that period were 
cases filed in prior years and their disposition is shown in the tabulation for such prior years because the 
Blue Book and its supplement listing of those cases note their disposition in scattered places according to the 
years in which they were filed. However, in order that this statement may provide an example of how that 
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Footnote 3—Continued 


method of tabulating works out and also in order that this statement may show precisely what cases were 
terminated through the efforts of the Antitrust Division during the period Jan. 1-June 30, 1955, irrespective 
of the date of filing, the following cases are listed as having been terminated during the first 6 months of 1955: 
The 4 cases filed in 1955 and disposed of in the ist 6 months are the following: Date of 
Blue Book case No.: disposition 
BEE | nnn oe odgeinihtivas mada det. de ddiitidinnamibibcsnakbimebies cinta iil Mar. 1, 1955 
Bei discctentand sini Ciace ctteedne ads mnte kiddo slain ss aubecss raider See aiid: cite ocak Mar. 18, 1955 
1231 pines ee 
1240 .__- . June 21, 1955 


I'he cases filed in prior years and terminated during the 1st 6 months of 1955 were the following: 


Date of 
Blue Book case } dis position 


1083 snp ices wing lsat ws Gets sis uhaica eis isl lad Re ae Meta Ae es cme Ba . Jan. 7, 1955 
1112 ieee .----. Jan. 18,1065 
1171 anivans ‘ ied Feb. 24, 1955 
1154 ; ‘ , Feb. 25, 1955 
1155 ede keteee Do. 
Se : Do. 
1157 a a Do. 
a aie i Feb, 28, 1955 
1013 be Pe ee SS ccicinga Nekwd bette tian Cae ead thas wines spiel abana Mar. 7, 1955 
1153 ..-. ‘ Do. 
1125 De Mar. 15, 1955 
ee ‘ ar. 16, 1955 
1080 : ‘ ar. 29, 1955 
ee cose a ; ‘ Apr. 7, 1955 
1179 ay 19, 1955 
J 1, 1955 
6, 1955 
10, 1955 


FEDERAL TRADE COMMISSION ANTIMONOPOLY CHARGES 


Set forth below is a tabulation of the totals of antimonopoly charges filed by 
the Federal Trade Commission under each section of the Clayton Antitrust Act 
and section 5 of the Federal Trade Commission Act, during the period of May 
25, 1917, to September 30, 1955, inclusive. 

The first of the antimonopoly charges filed was that in the matter of A. B. 
Dick Co., docket No. 4, May 25, 1917; in which it was alleged that the respond- 
ent was entering into and using exclusive-dealing contracts in violation of section 
3 of the Clayton Antitrust Act. That complaint resulted in the issuance of an 
order directing the A. B. Dick Co. to cease and desist from the use of such 
contracts. 


| Orders to , - 

Total Total 
| cease and charges charges 
completed filed 


Charges 


issued 


. 5 Federal Trade Commission Act._.........----.--- 
2 (a) Clayton Act 129 | 180 
2 (c) Clayton Act 113 152 
2 (d) Clayton Act 5 | 24 66 
2 (e) Clayton Act 5 | Q s 48 

. 2 (f) Clayton Act } .| s 11 

. 3 Clayton Act........ 136 143 

. 7 Clayton Act ahiiien } 22 | 36 | 58 58 


431 | 463 


desist dismissed 
| 
' 
| 


Total to July 15, 1949 | f d 907 1, 121 
Total to July 15, 1949__ 
.5 FTC Act ; 
. 2 (a) Clayton Act_--_-- 
>. 2 (ce) Clayton Act 
. 2(d) Clayton Act... --. 
. 2(e) Clayton Act 
Sec. 2 (f) Clayton Act_- 
. 3 Clayton Act.-.-- 
. 7 Clayton Act 
. 8 Clayton Act- 


Total to June 30, 1950- - - 


Total to June 30, 1950-_- 
Sec. 5 FTC Act- ra 
Sec. 2 (a) Clayton Act 
Sec. 2 (ec) Clayton Act 
Sec. 2 (d) Clayton Act__. 
Sec. 2 (e) Clayton Act 
Sec. 2 (f) Clayton Act 
Sec. 3 Clayton Act- 
Sec. 7 Clayton Act 
Sec. 8 Clayton Act 


Total to June 30, 1953............-...- 





@ 
« 


_ 
_ 


~ 


one ee ROS 











13 of these were not released to the public until July 10, 1953. 
2 2 of these were not released to the public until July 10, 1953. 





| Orders to 

cease and 
desist 
issued 





Total to June 30, 1953__.........--.-- 


in oan 
2 (a) Clayton Act_- 
2 (c) Clayton Act-. 


626 


26 | 


18 
Q 


PRICE DISCRIMINATION 


Total 
charges 
completed 


Charges 
dismissed 


521 


6 


17 


Total 


charges 


filed 
1, 252 


34 
16 


eli ceed 11 
. 2 (d) Clayton Act__.-- : 5 


. 246) Claytem Act...............- 
2 (f) Clayton Act. 
sec. 3 Clayton Act___- 
7 Clayton Act 
. 8 Clayton Act__-_- 
Total to June 30, 1955 
.5 FTC Act__ beau 
«. 2 (a) Clayton Act__..._- 
*, 2 (ec) Clayton Act 
». 2(d) Clayton Act_..._...-. 
see. 2 (e) Clayton Act_._- 
2 (f) Clayton Act 
Sec. 3 Clayton Act__ 
. 7 Clayton Act__ 
Sec. 8 Clayton Act__- 


Total to Sept. 30, 1955._.._____- <n 701 539 | 


IIIl.—Five-yeor record of all antitrust cases filed in court 


In accordance with information reported by and received from the Adminis- 
trative Office of the United States Courts the number of antitrust cases filed each 
year during the 5-year period ending June 30, 1955, by the Government and by 
private parties was as follows: 


; Year Year Year ~ g 
1952 | 1953 | 1954 1955 | Pending 


del ga ltd nl Scene 1114 
ivil 16 | 21 | 33 181 
Criminal....__-. -- repos i 16 | 10 | 16 133 
Private civil 212 | 163 | 209 | 2 506 


! According to information received from the Department of Justice, Antitrust Division, cases filed by the 
Government pending as of July 15, 1955. 


2? According to information received from the Administrative Office of the United States Courts private 
civil cases pending as of June 30, 1955. 

Mr. MacIntyre. Mr. Chairman, while Judge Arnold is on the 
stand, perhaps it would be appr opriate to comment on the fact a 
during the 5-year period he headed the Antitrust Division there wa 

ised approximately one-sixth of the total appropriations used by that 
Division during its existence, but one-third of all of the proceedings 
brought during the Antitrust Division’s 65-year history were brought 
during that period, that is, while the Division was under Judge 
Arnold’s direction. 

The CHarrman. Now on the last page, Judge Arnold, you will find 
something which I believe has not been disclosed before. 

Of course, there are a lot of facts here that have never been disclosed 
before, but on private suits, now, they are all brought under the 
Clayton Act as amended by the Robinson-Patman Act; is that correct, 
Mr. MacIntyre? 

Mr. MacInryre. No. 
Sherman Act as well. 

The Cuarrman. Do you know the percentage or can you break it 
down? Are they all under the Clayton Act? 

Mr. Arnotp. May I comment on that? 

The Cuamman. Yes, sir. 

Mr. Arnon. It is customary when we bring a suit, to bring all the 
actsin. I mean, when you are relying on an act, you may not be sure, 
so you bring them all in. 





Some of those are alleged violations of the 
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I will bet you in each one of these suits, however it came out, in the 
beginning they rely on all the acts. 

The Cuatrman. On the Clayton Act? 

Mr. Arnotp. All of them. You just put in section 1, section 2, 
Clayton Act, Robinson-Patman Act. Everything that is conceivable, 
when you are drawing the plan, will all be put in. 

The Cuarrman. But the provision for private parties who have been 
injured by a violation of any of the antitrust laws is contained in the 
Clayton Act. Now this substantiates your earlier statement about 
the proposal to amend the mandatory triple-damage provision of the 
Clayton Act, so that the judge may at his discretion award less than 
eh damages, all the way down to, but not less than, actual damages. 

f course, I think you are correct. Such an amendment would 
practically destroy the incentive for private suits, and the private 
suits, according to this record, have been doing more to enforce the 
antitrust laws than the agencies of the Government. 

Private parties seeking redress of their damages have filed 1,054 
cases in 5 years. Whereas throughout the entire 65-year history of 
the Sherman Act, only about one-half of that number of cases have 
been filed by the Government in civil proceedings. 

Now, what disturbs me about changing the penalty as proposed by 
this Attorney General’s report—I mean the triple-damage provi- 
sion—we would be saying to the court, “If you want to, you can 
reduce this from triple damages, which the law requires, down to 
actual damages.” 

Well, if we are to reduce the minimum of the damages to be col- 
lected by injured parties, and give the judge discretion down to the 
minimum, why would it not be logical and reasonable to increase the 
maximum correspondingly, or perhaps leave the whole thing to the 
discretion of the judge without any restrictions? 

In other words, if you are going to take the bridle off to help the 
person who has violated the antitrust laws and is sued, why not also 
take it off to help the person who has been injured and is suing? 

Mr. McCutxiocu. Mr. Chairman, I would like to make this fact 
clear. This is not the Attorney General’s report, or is it? Isn’t it 
the report of a committee to study the antitrust laws? 

The Cuarrman. That’s right. 

Mr. McCuttocu. It could create a false impresison. 

Mr. Arnotp. You could. I will change that to the Attorney Gen- 
eral’s National Committee. If I am permitted to change that in my 
testimony, I will. May I comment on your question ? 

The Cuarrman. Yes, sir. 

Mr. Arnotp. It is my view that if you didn’t make triple damages 
compulsory, you would never get them. 

Now, here is a businessman skating pretty close to the edge. He 
is not a bad man. You don’t feel like punishing him. 

Your reaction is not that this is the same as reckless and wanton 
automobile driving. The purpose of the treble-damage provision is 
to give an incentive to bring a suit. You would get that incentive 
about as often as you get punitive damages in a civil case, which is 
practically never. 

The Cuatrman. In these cases there is an incentive for the party 
who has been injured to bring a suit in this. It is the only suit of 
that type that I know of that can be brought, and the party who loses 
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will not only have to pay the court cost, but will have to pay an 
attorney fee, a reasonable attorney’s fee, to the plaintiff who won 
the suit. 

That is correct, isn’t it, Judge ? 

Mr. Arnoxp. That’s correct. 

The Cuarrman. So that is more than just a normal incentive. 

Mr. Arnowp. It is. In theory, I may say that he gets his reason- 
able attorney’s fee. 

In practice, since most of these cases are handled on contingent 
fees, the court learns that he is getting this large contingency; and 
when he asks for attorney’s fees, you will find that pretty much on a 
percentage basis, too. 

I would further add, though, that there is a great weakness in the 
act. Many plaintiffs are just starting to be injured. They desper- 
ately require an injunction. They have no damages. 

I have cases in my office. There was one filed in court this morn- 
ing by certain liquor dealers. There are no damages that have re- 
sulted yet. They need an injunction. There is no attorney’s fee 
provided unless the court awards damage. There should be a reason- 
able attorney’s fee provided in both cases. 

The Cxarreman. In injunctions, to stop the damage before it ac- 
tually occurs? 

Mr. Arnotp. That’s right. 

The Cuarrman. Mr. MacIntyre, would you like to ask any ques- 
tions? 

Mr. MacIntyre. I yield to Mr. Hill. 

Mr. Hm. I yield to our attorney on this committee, Mr. McCulloch. 
He is a lawyer. 

The CHarrman. Yes, he is on the Judiciary Committee, too, and he 
is very familiar with these things, I know; and he is a good antitrust 
man. 

May I invite your attention to the fact, Mr. McCulloch, about the 
point you raised, that the report here is the report of the Attorney 
General’s National Committee to Study the Antitrust Laws, and the 
provision that was discussed a moment ago was advocated by Mr. 
Rogers, who is the Deputy Attorney General under Mr. Brownell, 
who appeared before the Judiciary Committee, as I understand it, 
and advocated the changes advocated here concerning triple damages. 

Mr. McCutx.ocn. Of course, Mr. Chairman, I do not wish to belabor 
that point. The report that I think the witness was testifying about 
is the one published by the Attorney General’s National Committee to 
Study the Antitrust Laws. 

The Caamman. That’s right—printed by the United States Gov- 
ernment Printing Office and distributed by the Superintendent of 
Documents. 

Mr. McCutiocnu. Now, it is not in accordance with my understand- 
ing the Attorney General’s report is the Attorney General of the 
United States, is it, Mr. Arnold? 

Mr. Arnotp. That is quite correct. That may have given a mis- 
leading impression. 

For instance, when they use this report, they say this is the opinion 
of the Attorney General. You can’t say that on this report. It is 
the opinion of so-called experts, but you can’t say it is the opinion of 
the Attorney General. 
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Mr. McCutxocn. I would like to ask Mr. MacIntyre about the staff 
compilation concerning this matter that has been made a part of the 
record. 

On the last page of the staff report are the civil cases that have been 
filed since 1951. Do you know, Mr. MacIntyre, how many of those 
cases involved the same subject, or the same alleged violation of the 
antitrust laws? 

Mr. MacIntyre. The Administrative Office of the United States 
Courts has been unable to inform us on that. 

Mr. McCux.ocu. Do you know whether or not that information 
would be available from any other source ? 

Mr. MacIntyre. Perhaps by going out to each of the various dis- 
trict courts, about a hundred of them, and examining the dockets in 
all those courts, it could be determined. 

Mr. McCuttocu. Would you have any opinion whatsoever of a 
rough, approximate percentage of these cases that grew out of the 
motion picture case, for instance, about which Mr. Arnold has 
testified ¢ 

Mr. MacIntyre. I don’t have any estimate on that. I do recall see- 
ing some testimony that was given before the House Judiciary Com- 
mittee that one law firm representing some movie houses, of which 
the present Deputy Attorney General, Mr. Rogers, was a member at 
the time, had represented something like 150 clients in such suits 
which had grown out of the original Nativnal Paramount-Schine 
cases. I don’t know what the facts are. I am merely referring to 
testimony before the House Judiciary Committee. 

Mr. McCutxocu. Would it be your opinion there are a substantial 
number of these cases ? 

Mr. MacIntyre. I would think there was a substantial number. 
I do recall another one filed back in the twenties by the Southern 
Photo Materials Co., a small-business concern in Atlanta, Ga., against 
the Eastman Kodak Co. 

The Eastman Kodak Co. in 1916 had been found-by the Federal 
Government 

Mr. McCuttocn. Mr. Chairman, in the interest of expediting the 
matter, I refer to these cases which were filed from 1951 to date, and 
which are mentioned in your report as introduced in this record. 

Mr. MacIntyre. We do not have a breakdown on that from the 
Office of the Administrative Office of the United States Courts. 

The Cnarrman. If you want it, we will try to get it. 

Mr. McCutxocu. I do. 

The CHarrmMan. We will try to get it and make it a part of the 
record. 

Mr. McCuttiocu. Mr. Arnold, do you have any direct reeommenda- 
tions for amendment to the Robinson-Patman Act for this committee? 

Mr. Arnotp. No; I have not had time to exercise my art as a drafts- 
man. I have nothing drafted. 

Mr. McCvitocu. Do you think that some time within the next 
5 or 6 months there may be some suggested amendments to this act 
in accordance with your testimony of today? 

Mr. Arnotp. That I might submit some? 

Mr. McCutiocn. Yes. 

Mr. Arnoxp. I think it would be possible. May I comment on the 
figures of the numbers of prosecutions ? 
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I think that it would be very dangerous in looking over the various 
records of the prosecution to emphasize numbers. One of the troubles 
is that the numbers have nothing to do with the importance, and if 
you emphasize numbers with the Antitrust Division the pressure is 
put on them to get a lot of little, easy, unimportant cases and avoid a 
big case ; so that those should be taken with a grain of salt. 

I would also mention in this connection with your statement that 
many of them came out of the motion-picture cases. I think you will 
find ‘a majority of the antitrust cases do come out of cases where the 
Government has gotten a criminal judgment. 

One of the reasons for that is it is so very difficult to proceed without 
that prima facie judgment. And I would suggest, whether it is 
desirable or not, that if there were findings required in all the consent 
decrees, that figure of private suits would grow like a mushroom. 
That, of course, is one of the great arguments that would be used 
against it, but to me I think it is an argument. 

Mr. McCut10cnu. Now, in addition to proposed amendments, or 
possible amendments to the Robinson-Patman Act, in particular in 
addition to the general approaches to a desired end, of which you have 
testified at length, do you have any definite and specific approaches or 
proposals for this committee? 

Mr. Arnowp. No; I could go on indefinitely on suggestions, but I 
have not ever taken my pen out and tried to draft. 

Mr. McCuttocn. I noted that you stated that incentives to enforce- 
ment, not only by the Government but by private individuals, was 
important. Do you think the law, as it now exists, I mean in the 
entire field of law, gives the proper incentive? 

For instance, the mandatory treble damages. 

Mr. Arnot. I have only one suggestion as to procedure. The 
statute does give incentive to private suits, with the exception that 
there is no incentive to an injunction suit. I think that the practice— 
and I criticize no one, because it is indulged in by me as well as 
anybody else—of consent decrees which are a shield, against treble 
damage suits, should be changed. 

Mr. McCutizocu. Now, in these consent decrees, am I correct in 
understanding from your testimony that they are positive, absolute 
and binding beyond any question, regardless of how they are drawn, 
or can consent degrees be continuing or give continuing jurisdiction 
to the court in that particular case ? 

Mr. Arnotp. The consent decree always does give continuing juris- 
diction. Just the amount of protection that is against change, I don’t 
know. I wanted to avoid one once, and did not succeed. I also did 
succeed in getting one decree amended. The law is somewhat un- 
certain because an equity decree theoretically can always be changed. 
But I think the Government should be free at any time to say before 
a court that the situation has completely changed, and that it wants a 
decree completely removed. 

Mr. McCuttiocn. In view of your experience, do you think it is 
possible to draw a decree which would give continuing jurisdiction to 
that subject matter ? 

Mr. Arnotp. There is no doubt you couldn’t draw them without 
giving continuing jurisdiction. 
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Mr. McCutiocn. But you can draw a decree that would escape the 
block that you experienced in the court of appeals, of which you 
testified. 

Mr. Arnoxp. I think that is a judicial interpretation—and I haven’t 
looked up the law. There may be some law since then. But my open- 
handed opinion is that it needs a clarification and it needs a positive 
statement that the Department of Justice may come in at any time and 
say conditions are entirely changed and the entire decree may be 
thrown out, and a new prosecution started. I don’t think the law 
goes that far. It is not clear around the edges, at all. 

Mr. McCutxocnu. If consent decrees provided for findings of fact, 
do you think that there would be very considerable reluctance on the 
part of defendants of entering into a consent decree of that kind ? 

Mr. Arnotp. Oh, yes. 

Mr’ McCutxiocn. Would you gain anything then ? 

Mr. Arnoxp. Yes, I think you would. 

Mr. McCutxocu. In what manner would we gain, or would the 
Government gain ? 

Mr. Arnotp. The Government would, if it had a good case, prose- 
cute. That is all it would do. It would be dangerous for the consent 
decree in the motion-picture case which amounted to many millions of 
dollars, it would be very dangerous for the company to sign one of 
them. You would get fewer. That is not undesirable because it is the 
Government’s criminal prosecutions which deter the industry general- 
ly from engaging in antitrust cases, not consent decrees. So I would 
like to see them prosecute one case, rather than have a hundred con- 
sent decrees. 

Mr. McCutxocu. To get as much work done, as while you were with 
the Government, under this situation, would it have necessitated a 
considerable expansion in the Department of Justice? 

Mr. Arnorp. I had at one time two million-some dollars. They only 
have about three million now. I was in there during the depression. I 
could get a Harvard Law Review man for $2,000 a year. I could get a 
very good man for $4,000. But right now, coming out of law school, 
you have to pay them $4,000. So the Department is really not having 
anything near like my appropriations in the Antitrust Division. 

Mr. McCuttocn. By the Department, you mean—— 

Mr. Arnotp. The Antitrust Division. 

Mr. McCutxocn. The Antitrust Division is not handling nearly as 
many cases now, is that what you mean ? 

Mr. Arnorp. It cannot possibly. I haven’t the figures. It cannot 
possibly have for $3 milhon the personnel I had for $2 million, I 
wouldn’t think. 

Mr. McCutiocn. You don’t know what the records show as to ac- 
tual cases, since the statement is based entirely upon the appropria- 
tions as set forth in the staff document. 

Mr. Arnowp. I wasn’t talking about cases. I was saying they were 
undermanned right now. 

Mr. McCutxocn. And the amount of appropriations. 

Concerning the minority report, or dissenting opinion of Mr. 
Schwartz, do you know substantially the size of that report? 

Mr. Arnon. Here it is. 

Mr. McCutzocn. Do you know of any alleged reason why it was 
not published along with the majority report? 
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Mr. Arnoup. Only the reason given in the dissent. It says that 
everything in here is scattered in the majority report. 

Mr. McCunzocu. And you think it would serve a good public pur- 
pose if it were made available as the main report is made available? 

Mr. Arnon. Yes, I do; because I do not think you can get the flavor 
of their dissenting report from the little comments made in the ma- 
jority report. 

Mr. McCutaocu. Did I understand you correctly to say that some 
of the decisions in late years, in your opinion, didn’t effectuate the 
purposes of the laws that we have? 

. ARNOLD. Not as I view them. Of course, that is a personal opin- 
ion. For instance, I gave you the Columbia Steel case, the New Or- 
leans Item case. I should allow a personal bias, because in that case I 
advised there was a violation of antitrust laws, and the decision was 
4to3. In those cases I would say that the dissent is more in line with 
the actual antitrust laws than the majority. 

Mr. McCut.ocn. The only way that condition can be cured is by 
a change in the personnel of the judiciary or by a change in the 
statutory law; is that right? 

Mr. Arnotp. Yes. The problem which I haven’t discussed, and 
which the Columbia Steel case goes to, is mergers, and the problem 
which the New Orleans Item case goes to is control of markets, and I 
have a great many ideas on those, but I think at present the law needs 
clarification, and it would take me a good deal of time to give my 
opinion on mergers, not at this point, because I am afraid it would 
take too much time. 

Mr. McCutxocu. That is all. 

The Cuarman. Mr. MacIntyre, do you wish to ask any questions? 

Mr. MacIntyre. Yes. 

Judge, you were talking about these findings of fact, and the need 
for some consideration by the court before the entry of a consent de- 
cree. Do you think it would be advisable to have legislation or rules 
of procedure to provide for a filing of proposed findings as to the 
facts, and the proposed consent decree in the United States District 
Court, and for the court thereafter to enter an order to show cause, 
which would give all affected parties 30 days to come in and state their 
objections ¢ 

r. ARNOLD. Yes. 

Mr. MacIntyre. Have you become aware vf the fact that within 
the past 2 years the Federal Trade Commission has been entering 
orders without findings as to facts? 

Mr. Arnotp. On consent of the parties. Yes. Idid. We all have. 

Mr. MacIntyre. But prior to 2 years ago it did require findings as 
to the facts. 

Mr. Arnoxp. I didn’t know that. 

Mr. MacIntyre. But within the past 2 years it is now entering so- 
called consent settlements based upon agreements among the parties 
and without advance notice to anyone. Did you know that? 

Mr. Arnoxp. I did not know that. 


Mr. MacIntyre. In that respect, it about accords with the practice 
of = Antitrust Division on consent decrees, would you judge it that 
way 

Mr. Arnotp. It would seem so. 
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The Cuarrman. Judge Arnold, if you were selecting a group to 
study the antitrust laws, if you were the Attorney General of the 
United States, would you select the people who were selected here, or 
would you select people who were connected with lawsuits, as some of 
these were ? 

Mr. Arnotp. What I would do, if I were doing it, is to select two 
groups. I would select a group entirely sympathetic to the big busi- 
ness side of it, to present their side, and I would consciously select 
them to do the best job they could. Then I would consciously select 
another group which would present the side of the competitor in the 
small-business field. I think you would then get information on both 
sides. When you join them all together, since nobody likes to do too 
much dissenting, you get a report that depends pretty much upon the 
predelictions, honest predelictions of a majority, and the chances are it 
will be a big business report. 

If you take the more prosperous lawyers in the antitrust field, they 
take cases for the defendant. We do, when we are employed. I don’t 
think it is possible to go through a case for the defense in an anti- 
trust suit, and not become thoroughly imbued with the injustice of 
the other side. Every time I try a case I get convinced I am trying 
a case against the Department of Justice, and when I get to the argu- 
ment, I get convinced that the Department of Justice is not doing 
the right thing. 

You can’t avoid that and be a good advocate. The only way to get 
a balanced and true picture is to divide them up and let them express 
their convictions. That is why I would like to see this dissent on an 
equal basis with the other report. 

The CratrMan. In other words, have a group to study the laws 
from a sympathetic standpoint, and then another group to study it 
in opposition to them. 

Mr. Arnotp. Yes. I think that is inevitable. Where you are deal- 
ing with economic questions, tariffs, antitrust laws, competition, 
people with different economic philosophies will get different results. 

The CHarrman. You know most of the lawyers on this committee, 
I assume, don’t you? 

Mr. Arnowp. Yes. 

The CHarrman. I believe it is agreed in the practice of law that 
you have plaintiff’s lawyers, and you have defendant’s lawyers. They 
don’t mix up too much. The plaintiff’s lawyers will always file suits, 
and the defendant’s lawyers are always defending suits. You see a 
lot of defendant’s lawyers on here, don’t you, Judge Arnold? 

Mr. Arnowp. I don’t have the list. I have been informed that is 
so. There were certainly some. 

The Crarrman. The point I really want to ask you about: Do 
you know of any plaintiffs attorneys on this list? 

Mr. Arnovp. Where is the list ? 

The Crarrman. It is right at the beginning, sir. It is about the 
third or fourth or fifth page. 

Mr. McCuttocu. Page 7. 

The Cuarrman. Yes, page 7, the first part. 

Mr. Arnorp. Page 7 of the report? 

The Cuartrman. It is preface, VII. 
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Mr. Agnotp. Of course, I don’t know the business of these firms, 
but I would say there were very few on the list who had my point 
of view as to antitrust laws. 

The Carman. Any other questions, gentlemen ¢ 

Mr. Yates. Yes, I have some, Mr. Chairman. 

The CuHamman. Excuse me, Mr. Yates. 

Mr. Yares. That’s all right. 

Judge, the purpose of the Robinson-Patman Act is the elimination 
of destructive competition, I think. What about the competition of 
the small-business man with the integrated company today? What 
would you say of a possible amendment which would seek to correct 
the evil under which an integrated company underprices a single 
entrepreneur, an entrepreneur engaged in a single operation, and 
makes up its loss in that operation through a different part of its 
operations ? 

Is this a possibility for inclusion in the Robinson-Patman Act? 

Mr. Arnop. There is a very encouraging decision on that. The 
Mead case, decided in the Supreme Court. There a local baker was 
being boycotted by a concern which had bakeries in a number of 
States, and the circuit out there in Denver held that there was no 
interference with interstate commerce, and dismissed the suit, and 
the Supreme Court reinstated a $50,000 judgment, saying that if in 
financing this local boycott the large company, the large baking com- 
pany, utilized these outside sources, then it was a violation of the 
Robinson-Patman Act, and, as I interpret that case, that case is the 
law. 

However, I think that it would do no harm to clarify it, because 
I am suing in Federal court, in a district near here, not in Washington, 
and the attorney for the other side said that that case does not mean 
what it says it means. 

Further than that, it should be clear that that applies not only to 
the Robinson-Patman Act, but also to the Sherman Act. 

Mr. Yates. The example which I have in mind, I think, is not cov- 
ered by the Robinson-Patman Act. Perhaps I can explain it in this 
way: The case of a dog food manufacturer who sells nothing but dog 
food. A big packing company which sells any number of products 
suddenly decides to go into the dog food business. It decides to sell 
dog food at a price less than that of the dog food manufacturer, and 
makes up whatever loss it incurs through increased prices for meats 
or through increased prices in another part of its activity. 

As I understand it, the Robinson-Patman Act does not touch that 
kind of activity. I wonder whether such a case or a similar case of 
that type should be made the subject of an amendment to the act, in 
your opinion. 

Mr. Arnorp. It would be a difficult amendment to draw. Aren’t 
you getting pretty close to the A. & P. case? I would never have prose- 
cuted a price-cutting case unless the price-cutting was an instrument 
used to control the market. I think it is a little dangerous to say to a 
person that in the absence of any discrimination he can’t go and put 
out a cheaper product. I think that is the kind of competition the 
little fellow has to meet. 

Mr. Yates. The purpose of such activity, of course, is to destroy 
competition, and it would be a question for the court to determine 
whether the purpose is there, would it not. 
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Mr. Arnoip. I suppose every time I lower a price, I have intent 
to take away business from somebody else. I don’t believe in discrimi- 
nation. Aside from discrimination, I would be very much afraid of 
discouraging price-cutting. 

Mr. Yares. I don’t want to put words in your mouth, but do you 
see anything that would protect the small-business man in the kind of 
situation I have described ? 

Mr. Arnotp. Does the manufacturer sell it at a loss? 

Mr. Yares. He sells it at a loss in the particular field in which the 
small business operates, and then makes up the loss in another field 
in which this particular businessman does not operate. 

Mr. Arnotp. I would agree with you that is an undesirable prac- 
tice, to sell at a loss. For instance, I represent discount houses. I 
thoroughly believe that they present a very valuable competitive ele- 
ment, but the discount houses do not sell at a loss. If they sold ata 
loss, I would see a fairly different picture. I would see the only dif- 
ficulty in that case as the accounting system, because corporate ac- 
counting gets very, very difficult. I am sorry I misunderstood your 
question. 

Mr. Yates. That is all right. 

What about the question of our tax laws? Aren’t they helping 
destroy competition really, by offering incentives for mergers? 

Mr. Arnotp. Yes. And preventing spinoffs. I know of a number 
of spinoffs that would occur if it were not for our tax laws. 

Mr. Yares. I have a bill filed on which I would like your opinion, 
which seeks to permit the gradation of treble-damage judgments over 
the course of as many years as it takes to try the suit. The law at the 
present time provides for judgments in treble-damage cases to be 
charged as income in the particular year in which judgment is ren- 
dered, even though the suit itself may take 4 or 5 years, and even 
though the damages for which the judgment is rendered may have 
been incurred over many years. Would you think it would be a desir- 
able change in our tax laws to permit a gradation of that income over 
the years of the suit, or over the years in which the damage occurred 
rather than in one particular year? 

Mr. Arnotp. I would take an extreme position and say I would 
prefer the earlier rule. I am not a tax lawyer, but for a while it was 
thought on account of some decision that the treble damages were 
not treated as income. I would prefer that. 

Mr. Yates. Were not taxable at all? 

Mr. Arnoip. The treble part was not taxable. 

Mr. Yates. Going back to the Columbia case, which fundamentally 
involved a sale of Government property, the court indicated that be- 
cause the Attorney General had approved the sale, of the Geneva 
plant, it was almost in the nature of a consent decree by the Govern- 
ment. Don’t you think that in legislation by the Congress to permit 
the sale of Government property there should be a provision stating 
that any finding by the Attorney General at the time of the sale, that 
the sale does not violate the antitrust laws, should not be taken as an 
all-time finding that the holding of a facility will never be a violation 
of the antitrust laws at any time in the future? 

Mr. Arnowp. I would certainly think so. Different Attorneys Gen- 
eral give different opinions. 
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Mr. Yates. I have one more question, Mr. Chairman. 
We .just finished a series of aluminum hearings and in the course of 
those hearings we found the three producers of primary aluminum are 
also in the fabricating end of the business. There is a shortage of 
aluminum, insofar as the fabricating companies are concerned. The 
three producers of primary aluminum control the supply of aluminum. 
Is there any provision of law, or should there be any provision of law 
which in times of shortage would require a proportionate sharing of 
the supply of a raw material—such as aluminum in this case—on the 
basis of historical pattern to the producers and to other small fabrica- 
tors as well? 

Mr. Arnoxp. I haven’t - any thought to that because my obses- 

sion has gone along a little different line. I think great concerns con- 
trolling supplies of basic materials should not engage in fabrication 
at all. That is your solution. The lines are not sharp. But if you 
take Coca-Cola as an example, Coca-Cola, with some exceptions, doesn’t 
own any bottling plants. So the Coca-Cola people in their national 
effort pour wealth into the vottlers in different States. You will find 
the Coca-Cola bottler is the richest man in town in many cases. 
Cola is the largest purchaser of sugar. It doesn’t produce any sugar. 
It is the largest — of bottles in the world. It doesn’t own any 
bottle-making plants. It allows anybody to use its vending machines. 
It feels it isso large it should not engage in sidelines. 

I don’t know whether they are doing it or not, but let us sup 
that the United States Steel Corp. is making nails in a plant in Colo- 
rado. It would seem to me that activity should be peculiarly a local 
enterprise, and that lines can be drawn. If you take the analogy of 
the Holding Company Act, you have a guide. For instance, the Hold- 
ing Company Act said these utilities are local enterprises, they do not 
need to be tied up in one great national pool. I would say that as for 
fabrication industries the larger concerns ought to be told to get out. 
The tremendous efficiency which size can give is something that can be 
passed on to the local firm and one of the great evils of failure to en- 
force the antitrust laws is absentee ownership. 

My old hometown is entirely absentee owned. Fox owns the motion- 
picture theater. All the local enterprises have now been succeeded by 
absentee owners. There are no independent businessmen in towns 
like that, except storekeepers, and few of those. 

So I would go much further.and device—and it would take a great 
deal of study to do it—a law to say that a concern of a given size can- 
not go into fabrication. 

Mr. Yates. Thank you. 

Mr. Rrentman. I wanted to followup Mr. Yates’ question to you, 
Judge with respect to the company he referred to manufacturing dog 
food along reitth, many other items and selling them at a profit, an 
possibly selling the dog food at cost or less, in competition with the 
person who is producing dog food alone. 

Then he referred to the baking industry. Do you know if our anti- 
trust laws have any provision that would protect this kind of an opera- 
tion which E would like to relate to you? 

In my area—and I am sure itis true in many other areas of the 
country today—we have our large chainstores operating. They either, 
along with procurement and thevsale of all types of food products, 
74645—56—pt. 18 
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manufacture their own brand of bread or they go out and buy some- 
where in the market, and they sell it at a price that is at least the cost 
price of any wholesale baker, and in some instances less than he can 
produce it for. They sell it as leaders ig@beir stores. There is no 
question in my mind—and I am sure t is no question in anyone 
else’s mind—that that is eliminating the manufacture of bread by 
wholesale manufacturers. 

Do you know of any provision in our antitrust laws, or do you have 
any suggestion whereby that situation could be remedied? I make 
this statement for this reason, that in my own personal judgment and 
knowledge of this industry we are on the verge of eliminating prac- 
tically every wholesale bread baker in this country because of this 
keen competition being carried on. They sell loaves of bread at what 
it would cost the wholesaler to put it at the grocer’s door. It is an 
important matter. 

Mr. Arnotp. I don’t know about the situation. 

Mr. Rreutman. Do you know any provision of law—— 

Mr. Arnoxp. I don’t know any provision of law that prevents that 
unless you have a situation which you had in the A. & P. case where 
they are doing it as a deliberate attempt——- 

Mr. Rreniman. Loss-leader program? 

Mr. Arnoxp. In the A. & P. case we charged it was part of a national 
scheme to drive people out of business. If it happens on a local scale 
in sale of bread, I don’t think there is anything in the law to prevent 
that. 

Mr. Rrenuman. I feel deeply about this myself. I feel the baking 
industry is a very important part of our economy. It employs a lot 
of people and has been a thriving industry through the years. Do you 
feel that some amendment to the law should be provided to prohibit 
that type of elimination of competition ? 

Mr. Arnotp. If they are able to produce it at a lower price, I suppose 
that is just hard luck for the smaller person. 

Mr. Rrextman. Maybe they are not able to produce it at a lower 
price but they are just able to sell it at a lower price because there are 
other factors behind the scene that make that possible. For instance, 
let’s take a specific chain that is buying from an outside baker. The 
chain may sell that bread at just its cost. The chain makes not a penny 
on it, but it sells all the rest of its items at a profit. Through that type 
of program the chain is eliminating the competition of the wholesale 
bread manufacturer completely in that area. 

Mr. Arnotp. I don’t think that if the chain uses it as a loss-leader, 
you have any help from the law, if it doesn’t use it as a part of a 
general conspiracy. Unless you have something as bad as the A. & P. 
case, there is no protection in the law. 

Mr. Rireutman. The only suggestion I have is with the background 
of the judge in this field, 1 want to ask him if he has any recommen- 
dations that he feels he can make to the committee, and I would urge 
that he do it within a reasonable time. 

The Cuarrman. I join in that request. 

Mr. Rrentman. And we will have the benefit of his suggestions with 
regard to changes in the antitrust laws. 

The Cuarrman. Will you give us the benefit of your views after you 
have had an opportunity to think it over? 
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Mr. Arnowp. Yes, sir. I want to plead the difficulty of being very 
busy. It is a difficult and different thing from sitting here and testi- 
fying, coming to the extremely difficult task of writing things down. 
But I will give you my views. 

Mr. Rieuiman. I am not pointing to one specific case, I am talk- 
ingens overal! changes. 

he CuHatrman. Yes. 

Mr. McCutsocn. I would like to ask one more question of the judge. 

Did I understand you correctly, in response to a question from our 
colleague, Mr. Yates, to say that you believe that some, if not all, 

roducers of basic materials or products should be prohibited from 
abricating those materials? 

Mr. Arnowp. That was my position when I was head of the Anti- 
trust Division. That was my position in the motion picture suit. 
I wanted to get rid of vertical integration. They control the entire 
national product. They controlled so much of it, that I tried to get 
the court to hold that they couldn’t own theaters. I felt that their 
control of the product should prevent them from holding the theaters. 

Mr. McCuniocn. Do you believe it is possible from an economic 
standpoint for us to go to that end—when I say us, I mean this coun- 
try—in all industries? 

For instance, take the steel industry, where there are apparent] 
some fabrication of tremendous items, and another industry I think 
of is the oil industry, which would take producers of oil out of re- 
fining, the refining business. I take it that would be your belief. Do 
you think we can go that far at this time? 

Mr. Arnoxp. I brought a suit, which was since dismissed, the 
object of which was to take away the pipelines and filling stations 
from the oil producers. 

am ar Then we would get into a question of refining in 
this field. 

Mr. Arnorp. I think to apply this general formula, I can apply it 
very easily in Coca-Cola. 

Mr. McCutocn. That is an easy one. 

Mr. Arnotp. That is an easy one. 

Mr. McCuttocn. And the motion picture industry is an easy one. 

Mr. Arnotp. That is right. Aluminum, I think, is fairly easy. 
Then you get into oil. I just don’t know what effect it would have. 
I was once convinced that was the proper thing to do in the oil indus- 
try. The court has not adopted my theories of vertical integration. 

Mr. Yates. May I ask another question ? 

You talked about a vertical integration being undesirable. Mr. 
Riehlman and I were directing our attention to a horizontal type of 
expansion. What do you do in a case like General Motors which has 
a crisscross integration, rather than either vertical or horizontal? It 
has both. 

Mr. Arnorp. I would say it was horizontal, that the motion pictures 
were both horizontal and vertical. 

Mr. Yates. Do you have any objections to a horizontal integration ? 

Mr. ARNOLD. The question of these mergers preent a very difficult 
economic problem, and one in which I am willing to give some opin- 
ions with the reservation, since I am under oath, that I not be charged 
with perjury if I take them back tomorrow. 
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Certainly the TNEC indicated, and I suspect, that a large number 
of these a leave with you a higher-cost company than you 
had before. e purpose is to get more of the market and at the 
same time to eliminate competition. The law isawfully fuzzy. One 
interpretation of the Columbia Steel case would permit mergers 
indefinitely. One of the things that has to be considered is, is it 
really in the interest of more efficiency, or is it something to make 
stocks go up? Of course, I am happy when one company that I 
— to own stock in merges with another. 

> second question is, What is going to be its effect on competi- 
tion 


I would oppose mergers somewhat in this way. I wouldn’t let the 
top 10 buy - co at That may be completely impractical as a 
gestion. But I am not clear as to what brakes you can put on. 
a notice Mr. Schwartz wants an administrative official to look over 
proposed mergers before they are approved. I am a little afraid of 
administrative tribunals because they inevitably become captives of 
the industries they regulate. I am very much afraid of regulation. 
There is a real problem there. 

I would prefer to get some standards, which I haven’t thoroughly 

thought out, get some standards which would prevent the top firms 

buying others, unless a clear showing of bankruptcy is shown. I 
wouldn’t want to take a man’s market away from him in a situation 
like that. I would leave it to the layman or the court, rather than 
to the experts. 

As long as the appropriations of the Federal Trade Commission 
and the Antitrust Division are what they are today, they just cannot 
do very much more. 

I want to pay a public compliment to the administration of Mr. 
Barnes, the present head of the Antitrust Division. I have watched 
some of thecases. I haven’t examined them all. I have watched some 
of the cases he has brought, and I have been very much impressed 
with his integrity and his vigor in antitrust enforcement. 

Mr. Yates. Thank you, Judge. Thank you, Mr. Chairman. 

The Cuarrman. I share your views concerning Judge Barnes, I 
have been impressed with the type of effort he has put forth, and I 
hope that he is successful in what he is trying to do. 

Just one other question, Judge hae 

If the suggestions for changes in the antitrust laws are carried out 
as proposed in the eepors of the Attorney General’s committee, will 
the effect be to strengthen the laws, or weaken them ? 

Mr. Arnoxp. I think the effect would be ruinous, 

The Cuarrman. Thank you very much. 

Thank you, Judge Arnold. Of course, since you have spoken “off- 
the-cuff” and you did not have a prepared statement, I think you 
— be allowed the privilege of revising your remarks, if you care 
to do so. 

Mr. Arnotp. Thank you. 

The Cuarrman,. Thank you, sir. 

Mr. McDonald. 

Mr. McDonald, is listed for testimony tomorrow. The facts are 
these. Prof. Earl Latham, who was the next witness, will not be heard 
because of serious illness in his family. 
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Mr. West, the other witness, sent in a doctor’s certificate attesting 
that he will be unable to be here tomorrow. The doctor states that 
he has prescribed bed rest, and therefore, the conclusion of the doctor 
is that Mr. West should not a ‘ 

"Therefore, we asked Mr. McDonald to appear today instead of 
tomorrow, which he has consented to do. 

Mr. McDonald, would you stand up and be sworn, please, sir. 

We are swearing all witnesses. 

Do you solemnly swear the testimony you shall give in this investi- 
gation will be the truth, the whole truth, and nothing but the truth, 
so help you God? 

Mr. McDonanp. I do. 

The Cuamman. Mr. McDonald, identify yourself for the record. 


TESTIMONY OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION 


Mr. McDonatp. Mr. Chairman and members of the amet my 
name is Angus McDonald. I am assistant legislative secretary of the 
National Farmers Union. 

I am here on behalf of the 700,000 members of the National Farmers 
Union concentrated mainly in the Great Plains and Mississippi Valley 
States who havea vital interest in antitrust legislation and its enforce- 
ment. Members of the National Farmers Union are particularly in- 
terested in the Clayton Act, as amended by the Robinson-Patman Act. 

Our interest in this statute stems from the fact that price discrimi- 
nation historically has been used directly and indirectly to the detri- 
ment of agriculture. 

The position of the Farmers Union in regard to the Robinson- 
Patman Act stems primarily from the fact that the farmer sells in 
a free market and consequently is penalized economically if he buys 
in a closed or monopolistic one. 

The some 4 million farmers are all competing against each other. 
Although, the farmer has alleviated his economic position in the 
market place to some extent by forming supplying and marketing 
cooperatives which l his buying and selling power, the com- 
modities, cooperatively bought and sold, comprise only a small frac- 
tion of the total. 

We in the Farmers Union have felt for many years the prices of 
farm — are controlled by a system of privately administered 
prices. Evidence of this has been revealed by many studies and 
investigations of the Federal Trade Commission and the Department 
of Justice. Many of these investigations have resulted in legal action 
being taken by these agencies to protect farmers and other consumers 
from this system of private administered prices. Despite attempts 
of these agencies to enforce the antitrust laws, monopoly practices, for 
the most part, remain unchecked. 

A look at the total gross and net income of the farmer during the 
last few years indicate that monopoly prices are the main cause of 
declining farm income. During the last 8 years, farm net income has 
declined from a little less than $18 billion a year to around $12 billion a 
year in 1954,, We understand it is expected to decline another billion in 
1955. Gross income of farmers has also declined substantially. Some 
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farm costs have not only not gone down during the period of declining 
farm prices but have actually gone up. Thus the farmer has been hit 
from two directions. When he has taken his products to market he 
has experienced declining prices but when he has had to replace old 
machinery or buy cement or other building materials or supplies, has 
paid high prices. 

The economic theory underlying various pieces of legislation, in- 
cluding the Sherman ‘het, the Clayton Act, as amended by the Robin- 
son-Patman Act, and the Federal Trade Commission Act, was that 
these acts, if enforced, would protect not only small business but agri- 
culture by allowing the farmer to buy his own supplies in the market 
at reasonable prices. Unfortunately, the theory a never received a 
fair trial. Experience of small business during the past few years 
parallel the experience of farmers and are results also of monopolistic 
privately administered prices. 

In 1952 small-business profits were roughly on a parity with the 
profit rate of large corporations, but during the last half of 1954 
profits of businesses under $250,000 had declined to about 4 percent 
while profits of businesses of over $100 million increased. Percentage- 
wise, small-business profits had declined 61.4 percent and businesses 
of $100 million had risen 6.1 percent. 

Hearings before one of the subcommittees of this committee indi- 
cated that many small-business entrepreneurs are actually getting 
less than common laborers. One retail gasoline operator told the 
subcommittee on March 29, 1955, that he worked from 15 to 16 hours 
per day and mad» 85 cents to $1.05 per hour. Another told the com- 
mittee that he worked 105 hours per week and that his take-home 
pay was only $25. 

his compares with the income of many farmers during the last 
few years. A survey by the Farmers Union Grain Terminal As- 
sociation indicates that farmers (and these are not marginal farm- 
ers, they are mechanized farmers with sizable investments) are mak- 
ing ssntlieiy on their investment and are able to-pay themselves as 
little as 31 cents or less per hour. The preliminary GTA survey 
included 221 farmers in a diversified, west central county of Minne- 
sota. These 221 farmers had an average net income of $1,736 for 
1954. Their average capital investment was $37,905. If they had 
put that amount into an investment yielding 5 percent it would have 
returned them $1,895. That’s $156 better than they got by working 
and managing a farm. When the average net income is broken 
down into hourly returns it comes to 31 cents an hour. That is all 
these farm families got for their labor and management in 1954. 
As a result of such conditions, hundreds of thousands of American 
farmers are facing bankruptcy. The situation of many of them is 
not only critical but desperate. They are on the brink of becoming 
laborers if they can find employment or becoming recipients of pub- 
lic relief if they can obtain relief. 

Big-business apologists say that the small-business man and small 
farmer is inefficient. We believe that the contrary is true. We be- 
lieve that the family-type farmer and the amie small-business 
man is a much more efficient operator than a large bureaucratic cor- 

ration. I call the committee’s attention to two documents pub- 

ished by the Senate Small Business Committee in 1946. They are: 
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Small Business and the Community, a Study in Central Valley of 
California on Effects of Scale of Farm Operations, 79th Congress, 
2d session, Senate Committee Print No. 13, and Small Business and 
Civic Welfare, 79th Congress, 2d session, Senate Document 135. 

The two farm communities, Dinuba and Arvin, Calif., were, re- 
spectively, small-farm and large-farm areas. In Dinuba 94 percent of 
farms were under 160 acres, the average farm was 57 acres and 75 

recent of the farms were owner-operated. In Arvin, the larger size 

arm area, the average farm was 497 acres, 42 percent of the cropland 
was in 7 farms, 80 percent of the agricultural work was carried on 
with wage labor na two-thirds of the farmworkers did not live in 
the community. 

The agricultural income of these 2 farm communities was about the 
same, yet you find in the small area there was about twice as much 
spent in retail trade channels, 3 times as much spent on agricultural 
supplies, and 4 times as much spent on clothing, eperting pods, and 
jewelry as in the large-farm areas. Other important differences in 
the two areas, included better schools, parks, housing, less delinquency, 
and more civic activity in the small-farm area than in the large-farm 
area, 

The other study, small business and civic welfare, is a study of 4 
typical cities, 2 dominated by big business and 2 consisting of small- 
business enterprises tells somewhat the same story. 

Getti ae to the situation of small business and agriculture as it 
exists today, it is pertinent to note that a recent witness, Edwin L. 
Covey, Chief of the Bankruptcy Division of the United States District 
of Columbia Federal court, told the House Appropriations Committee 
on February 2, that bankruptcy cases in the United States had risen 
from 10,146 in 1946 to 53,136 in 1954. He predicted that the figure 
will rise to 65,000 in 1955 and 75,000 in 1956. This compares to an 
all-time high of 70,048 in 1932 when the Nation was in the bottom of 
the depression. 


INTEREST OF FARMERS UNION IN ROBINSON-PATMAN ACT 


Our attention was recently called to a statement of Neil A. Riley, 
of the Association of Independent Food Dealers to the effect that farm- 
ers had no interest in the act and therefore could not properly advise 
their Congressmen as to new and old legislation which was related to 
price discrimination. I call attention to a voluminous document, a 
brief for the United States Department of Justice relating to the fa- 
mous Atlantic & Pacific case consisting of 1,105 pages. (United States 
of America v. The New York Great Atlantic & Pacific Tea Company, 
Inc., et al. Brief for the United States. Filed March 2, 1946.) 

I call further attention to part IV of the document (p. 216), “Abuse 
of Combined Vertical and Horizontal Integration.” Under this head- 
ing coercive systematic discriminatory buying preferences relating to 
manufactured and processed food products is Recent Included in 
this discussion is brokerage buying, net buying, and direct buying; 
preferential discounts, rebates, and prices, general advertising allow- 
ances; allowances for pretended services; regulation of manufactur- 
ers’ relations with competitors, eliminations of premium deals and 
drop shipments. Produce discounts and differentials, purchases on 
arrival basis, inconsistent role of broker and purchasing agent, demor- 
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alization of produce markets, control of growers’ cooperatives and 
contact committees, and organization and control of cooperative fruit 
and vegetable associations. 

Most of the monopolistic activities of A. & P. as outlined in the Gov- 
ernment brief related to unfair and monopolistic practices in regard 
to the retail distribution of food. Of particular interest to the Farm- 
ers Union are the activities of the A. & P. system which related to prices 
paid to farmers. To implement its buying activities in farm products, 
A. & P. organized a subsidiary buying company, the Atlantic Commis- 
sion Co. in 1926. Activities of this subsidiary of A. & P. in- 
cluded various monopolistic devices. ACCO used its tremendous buy- 
ing power in the market place and its relationship with other buyers 
to depress and control prices of farm commodities. ACCO designed 
a framework of its buying operations to the detriment of the producers. 

For example; in 1940 it shifted its buying sources from quantity dis- 
counts and net purchases into a cash differential system under which it 
filled most of A. & P.’s needs by outright purchases for prices lower 
than were paid on the market. en market or crop conditions were 
not favorable for such methods, ACCO used terms of purchase which 
purported to fix prices by ment upon arrival at destination but 
which actually permitted ACCO to name the price after the produce 
had arrived. 

ACCO went two steps further in its control of the market and its 
buying operations. It seized control of terminal markets and com- 
peting terminal market operations in the first step, and in the sec- 
ond it acted to demoralize produce markets and seize control of 
growers cooperatives and other producer associations. ACCO was 
able to require cooperation from other sellers in these illegal activities 
because of its huge buying power and also because its integration with 
A. & P. created a constant threat of demoralization of produce price 
levels in many key terminal markets. Such demoralization of prices 
could be easily brought about by manipulation of prices in the 
A. & P. retail stores. 

ACCO’s more amiable methods of securing and maintaining monop- 
olistic control of the market ranged from many payments to its com- 
peters and grower and ae | aloes and simple flattery. 

e general manager of ACCO actually persuaded cooperative man- 
agers to permit him to buy according to A. & P.’s differential and 
uality preference schemes, After the ACCO executives had wormed 
their way into their farmers marketing systems, they carried their 
program one stage further by sponsoring, creating, and controlling 
committees which would create a climate favorable to ACCO—A. & P. 
references on a base wider than a single cooperative. This included 
individuals and committees which could gain knowledge of crop 
rospects and developments to plan A. & P.’s promotional sales when 
he supplies were high and the producers’ prices low. 
' The final step in A. & P.’s purchasing system which effectively 
stifled competitive prices of farm products in some areas was the 
ACCO-controlled Cooperative Fruit & Vegetable Association. This 
nationwide supercooperative served as a coordinating factor for all 
of ACCO’s produce schemes. It included all of the lesser cooperatives 
ACCO already controlled, all producers and shipping associations 
with which ACCO did business, and furnished a clearinghouse for 
all ACCO contact committees, and coordinated a full annual program 
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of low price produce promotions in A. & P. stores. This supercoop- 
erative kept the great A. & P, structure of controlled cooperatives and 
contact committees and insured the wider assortment of its produce 
and quality preference in markets all over the country. 

Activities of ACCO indirectly wiped out thousands of farmers be- 
cause it directly and indirectly forced them to sell their products at 
bankrupt prices. Resentment of farmers against the buying activities 
of ACCO were widespread. The following is a typical expression from 
a country paper in regard to potato prices : 

I have observed as has everyone else in these parts, and am still observing 
what amounts to the virtual stealing of the potato crop again this year by the 
big mouopolies. * * * with 70 percent of a normal crop. * * * potatoes are 
selling at runious prices and the crop is being taken away from the growers 
without any profit to them for their time, labor, land, and trouble. It’s noth- 


ing short of a crime and in my opinion the criminals should be brought to justice, 
But how? 

Now, who are dictators in the potato market? So far as this section goes, 
this newspaper has pointed out time and time again, that the Atlantic Commis- 
sion Co., purchasing agent for the Great Atlantic & Pacific Tea Co., dominates 
the market and fixes prices at anything it feels like paying * * *. I'll cite an 
incident: A. E. Mercker in Washington, N. C. * * * suggested that dealers sell 
the trade at $1.55 a bag. The dealers started out with this suggested sales price. 
But lo and behold the high moguls felt like bringing the prices down even lower, 
they must have been afraid the man who grew the potatoes was going to get 5 
or 10 cents a bag from them. The Atlantic Commission Co. began selling potatoes 
for $1.45 a bag to the trade; putting the other dealers on the spot where they 


had to come down to the $1.45, or be left with their potatoes on their hands. Re- 
sult: 10 cents a bag less for the grower. 


Result: what few buyers who were in the section trying to buy from inde- 
pendent dealers found they could do better if they remained at home and bought 
from the great “friend of the farmer,” the Atlantic. (Pp. 557-558 of document 
referred to on p. 4 of this statement.) 

Such ruthless methods employed by A. & P. brought about its 
complete control of the potato market. It drove out independent 
buyers, and forced them to sell cheaper than they could buy at the 
scene of digging. The A. & P. purchasing agency manipulated the 
market in such a way that farmers were forced to sell their potatoes 
at less than cost of production and in effect give them to the richest 
chain of grocery stores in the country. The ACCO-controlled super- 
cooperative, Cooperative Fruit & Vegetable Association, completed 
ACCO’s structure of control of produce markets. Activities of the 
association included organizations setting up organizations and com- 
mittees which ostensibly acted in behalf of growers and ship rs, but 
which actually worked exclusively for the benefit of A. & P. Com- 
mittees and groups were set up all over the country. They included 
shippers and dealers and growers of lettuce, apples, and other fruits 
and vegetables. 

In all of the relations of these Charlie McCarthy groups with grow- 

ers and aes, the A. & P. policymakers exuded warm statements 
concerning the welfare of farmers and the consumer public. Accord- 
ing to the Department of Justice brief— 
these statements were hypocritical * * * their pulses were quickened by schemes 
which A. & P. could carry out alone. 
Using such methods in a number of instances, ACCO gained control 
of the cooperative merely by cultivating the active sympathy of its 
TANASE, by joining with him in some special restraint of trade, by 
providing the cooperative with a sales manager, or by pretending to 
assist the cooperative. 
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All such acts, of course, were entirely for the ultimate benefit of 
A. & P. An example of the way the ACCO representatives worked 
is found on page 573 in the Department of Justice brief. Ata meeting 
in Norfolk, Va., 3 ACCO representatives sat with the 6 committee 
members and made suggestions continuously as to what should be 
discussed, what position should be taken, etc. The ACCO manager’s 
most trusted lieutenant briefed the chairman of the meeting before 
he stepped out on the platform and— 
ae him back into line when he seemed to depart from their advanced 
plans. 

According to the Department of Justice brief, all of the A. & P. 
activities in violation of the antitrust laws may be summarized in this 
way: The A. & P. group used massed purchasing and selling power 
in such a way as to prevent competition from others in the food in- 
dustry. The A. & P., because it was the largest unit in the vast food 
industry in the United States, completely integrated horizontally and 
vertically imposed unreasonable restraints on competition at all levels 
of the food industry, from farm to table. 

These facts substantiate other investigations which prove that prior 
to the passage of the Robinson-Patman Act of 1936 a favored medium 
for creating a discriminatory price was the giving of brokerage pay- 
ments to large buyers. These direct subsidies received by large buyers 
reached huge proportions which in 1 year a single chain collected 
$2,500,000. Both Senate and House committee reports on the Robin- 
son-Patman bill pointed out that: 


Among the prevalent modes of discrimination at which this bill is directed, 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker * * * 


ORIGIN OF THE CONSPIRACY TO DESTROY THE ROBINSON-PATMAN ACT 


I ask the committee’s indulgence in order that I may recount certain 
experiences we have had in contact with and conflict with so-called 
big business leaders, their lawyers, and economists. In May 1948 
the Supreme Court of the United States upheld an action of the 
Federal Trade Commission in attempting to bring the cement indus- 
try to task for violation of section 2 of the Clayton Act and section 
5 of the Federal Trade Commission Act. 

After the decision was announced several big industrialists indi- 
cated that they were going to attempt to induce Congress to pass 
remedial legislation or “educate the Supreme Court.” On Septem- 
ber 5, 1948, page 8, section R of the Washington Post, an item entitled, 


“Basing Point Returned—Goal of P. T. Weir” was published which 
is as follows: 


One of the Nation’s biggest steel masters today asked his customers to help 
the campaign to legalize the steel industry’s traditional pricing methods. 

He is Ernest T. Weir, chairman of the board of National Steel Corp., who 
armed his salesmen with personal letters to customers. Weir urged steel buyers 
to induce Congress to pass legislation permitting a return to the basing-point 
method of selling. 

To Weir and the other steel leaders, it appeared that the only recourse was 
to seek new legislation which would restore the former policy. 

Declaring Congressmen can only learn the portent of the ruling from busi- 
nessmen, Weir urged customers to discuss the issue with legislators. He asked 
trade associations to take constructive action and added: “You can keep in 
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continuous touch with them (Congress Members) at each step. * * * You can 
communicate with your trade associations to urge that they make legislative 
contact and public information on this subject a first order of business,” 

On July 21, 1948, the president of Jones & Laughlin Steel Corp. 
directed a letter to each of its thousands of customers in which it 
complained about the decisions in the Cement and Rigid Steel Con- 
duit cases, and, as did Mr. Weir and other leaders in the steel and 
cement industries, stated : 

We urge our customers and all others interested in the welfare of the country 
to give serious consideration to this matter. We believe that all will conclude, 
as we have, that prompt action by the Congress is essential if we are to continue 
to have the vigorous competition in this country which has been so funda- 
mental to our national development. 

The statements and activities of these and other like-minded indus- 
trialists in our opinion indirectly brought about the creation of the 
Copenet advisory council composed of the following: I will not read 
the hist. 

The advisory council which was established by the Capehart com- 
mittee as an aid in the investigation of the recent Supreme Court deci- 
sions was packed with persons who were committed by their business 
connections to a view adverse to the Federal Trade Commission, the 
courts, and the antitrust laws. The 41 original members appointed to 
the Capehart advisory council were primarily representatives of the 
northern and eastern financial interests. There was only one repre- 
sentative from the South. He wasS. Clay Williams, head of the R. J. 
Reynolds Tobacco Co. There were only 5 representatives from the 
West and 3 of these represented industries which benefited from the 
basing-point system. 

This council contained 3 executives of the cement industry which was 
convicted of price-fixing conspiracy in the case that gave rise to the 
whole controversy; a representative from Staley Manufacturing Co., 
which was convicted of unlawful price discrimination by the Supreme 
Court in 1945, and was a defendant in a Federal Trade Commission 
case that charged a price-fixing er similar to that in cement ; 
a Chicago candy manufacturer who, by virtue of his location, was one 
of the beneficiaries of the price discrimination which the Commission 
found in the Glucose case; 3 representatives of steel companies which 
were defendants in a similar case before the Commission charging 
ae conspiracy, and one of which was also a defendant in the 

ire Rope case; a respondent in the Clay Products Refractories case ; 
a representative of a sugar company which sells its products on a 
basing-point system obviously similar, at least superficially, to those 
the Federal Trade Commission has attacked, and who, as a representa- 
tive of his company, appeared in defense of the system. 

Thus, 9 members of the council may be regarded as spokesmen for 
the defense in the basing-point cases, and one other was a past bene- 
ficiary of unlawful discrimination. This accounts for 10 of the 
council’s 40 members. Of the 16 other representatives of manufactur- 
ing business, 7 were customers of the steel and cement industries about 
whose business interests too little information is available to permit a 
statement as to whether or not they were beneficiaries of the diserimi- 
nations in those industries. Of the council’s 3 representatives of labor, 
1 has been personally a defendant in an antitrust case, 1 is a representa- 
tive of the Cement Workers Union, and 1, who resigned from the 
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council, represented the United Steel Workers. The transportation 
interests on the council were represented by an executive of a railway 
which benefited from the basing-point system, whereas there was no 
representative of truck or barge lines, which have been typically in- 
jured by the trade practices of the basing-point industries. 

Thus the committee began its work with at least 10 out of the 40 
members committed by business interests to the defense in the basing- 
point cases, and with the ibility that 7:others might be so com- 
mitted. There was included in the committee no person who was 
known as a student of basing-point pricing systems, as an opponent of 
such systems, as a former member of the staff of any of the Govern- 
ment antimonopoly agencies, or as an earnest defender of the antitrust 
laws of the United States. The inclusion of representatives of three 
great farm organizations can be accounted for only on the theory that 
their interest in the basing-point problem had not been publicly ex- 
pressed in recent years and that their devotion to the policies of the 
antitrust laws was underestimated. 

The members of the advisory council who had no direct personal in- 
terest in the basing-point issue were probably not aware of the pu 
which the monopoly industries hoped to achieve by new legislation. 


THE FARMERS UNION AND THE ADVISORY COUNCIL 


It may be of interest to note that the National Farmers Union was 
not included in the council until Senator Ed Johnson, of Colorado 
ealled and asked that the name of James G. Patton, our national 


pane be added to the list. Other farm groups included Allan 


line, of the Farm Bureau, and Dr. J. T. Sanders, of the National 
Grange. I call further attention to representation of labor organi- 
zations which included Philip Murray, of the Congress of Industrial 
Organizations and William L. Hutcheson, president of the United 
Brotherhood of Carpenters and Joiners of America and William 
Schoenberg, president, United Cement, Lime and Gypsum Workers’ 
Teternetional, Of the farm and labor representatives William 
Hutcheson and Philip Mvzray took no part and attended no meetings 
of the council. Allan Kline attended one meeting and neither ap- 
proved nor matures the recommendations of the council. Repre- 
sentatives of the National Farmers Union and the National Grange 
attended all meetin The representative of the National Farmers 
Union kept notes of what transpired at the meetings and is therefore 
able to recount what went on at the closed sessions. . 

A good deal of time was taken up at the first meeting of the ad- 
visory council in discussing the Supreme Court case. Senator Cape- 
hart presided, and both he and William Simon, the legal counsel, em- 
ployed by Capehart, made speeches at the open session. After the 
speeches, reporters and visitors were shooed out of the meeting and the 
dewh session began. ; 

Then the big businessmen unburdened themselves. hag wren vic- 
tims—they said—of an unfair and prejudiced court. x were 
hounded and harassed by a bunch of fanatics down at the Federal 
Trade Commission who could not even agree among themselves. All 
they wanted, they said, was to meet prices of their competitors and 
because of the confusion created by the Supreme Court they didn’t 
know what they could or could not do. Several got up and said they 
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were violating the law and would continue to do so. Others said that 
under the Black decision it was illegal to sell a bar of candy for a 
nickel in both Baltimore and Washington. One thing that the gentle- 
men all agreed on was that something had to be done about the law 
and about the Federal Trade Commission. One stated that Walter 
Wooden, who was the lawyer in the Cement case, must go. 

The main thing that came out of the first session was plans for the 
“educational” campaign. Clay Williams, now deceased, head of the 
Tobacco Trust, was most emphatic. “The American people must be 
educated,” he said. “We must go back,” said another, “and inform 
our people; we must instruct our managers to send out questionnaires. 
We must get all the information we can about the bad effects of 
f. o. b. pricing.” Mention was also made of the fact that to do a 
real bangup educational job local chambers of commerce, civic and 
church organizations must be used. Pressure must also be put on 
newspapers, magazines, and other avenues of publicity. 

In the weeks that followed, the country had a chance to see what an 
educational job the members of the Capehart council could do. Ar- 
ticle after article appeared not only in the financial journals but in 
the newspapers explaining how the Supreme Court decision would 
hurt small business and agriculture and result in unemployment. 
Various businessmen said they would go broke if they had to abide 
by the Supreme Court decision. These articles generally ended with 
the expressed hope that the whole matter would be settled by the new 
Congress. 

At the meeting held in Chicago before the election of 1948 members 
of the advisory council made their reports. They were gratified by the 
results of their educational campaign and most of them were looking 


confidently toward the election, They had all brought back reports 
from their plant managers, from their corporate subdivisions, and 
they felt that this evidence reinforced the argument that somethin 
must be done to change the antitrust laws. The reports on what shoul 
be done had been all mailed into Dr. Copeland. Dr. Copeland was the 
chairman. Dr. oa spent a part of the day summarizing and 


reading them. All, or nearly all, except the Farmers Union, called 
for clarification of the law, for legislative permission to absorb freight 
systematically and to sell at delivered prices. Most denounced the 
interpretation of the Supreme Court and pointed to the disastrous 
effects of the decision. 

Dr. Copeland started reading the recommendations of the president 
of the National Farmers Union. Although Copeland had summarized 
most of the reports, he read these suggestions in full. Our president 
pean out in the first part of his recommendations that the farmers 
1ad much to lose and nothing to gain in the employment of a base 
point pricing system. And in the second part he suggested the council 
collect information regarding the harmful effects of the system as 
practiced in certain specified industries. He also requested the coun- 
cil to objectively investigate the whole basing point operation as it 
affected farmers, small business and industry rather than limit its 
activities to getting the opinions of businessmen who profited from the 
operation of the system. Such a limited investigation, it was pointed 
out, would accomplish nothing except to confuse the public and hamper 
enforcement of our antitrust laws. 
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It became apparent the next day that the council was divided. One 
group wanted to make open war on the Federal Trade Commission, the 
antitrust laws, and the other group wanted to convince the world—at 
least, the farm members of the council, that the council was reall 
working to preserve the antitrust laws and free competition. This 
latter group feared that the whole thing was getting out of bounds 
and that a split was developing within the council which, if publicized, 
would jeopardize the entire scheme to amend our antitrust laws. 

Dr. Contihad emphasized the fact that these discussions were tenta- 
tive and exploratory and that the members should not give out state- 
ments to the press. Several members pointed out that we should bring 
out a unanimous report. At the night session, the Farmers Union 
served on a committee which worked out a resolution to be presented 
to the entire group next day. This resolution paraphrased the part of 
Justice Black’s famous mg oy about lowering prices to meet com- 
petition and set forth the idea that it was okay for a businessman to 
absorb freight to meet competition, provided competition would not be 
injured. The latter few words provide the key to the whole contro- 
versy. They divided the farm groups from the industrialists and later 
divided both Houses of Con . 

The next morning when the resolution was presented several mem- 
bers jumped up and said they would not agree to any such resolution. 
One said the committee had garbled the question, that it had come u 
with an entirely different one from which the council had instructed it 
to consider. The president of Jones & Laughlin Steel Co. said the 
committee had agreed on something they were not supposed to agree on 
and that he would not agree to anything except that a businessman 
could absorb freight up to 100 percent with no ifs and buts about it. 

Although attempts were made by William Simon to heal the split in 
the council it became certain that the big business crowd and the farm 
groups were as far apart as poles in their thinking. After the hear- 
ings called by Capehart in November and a meeting in December, I 
was resolved to use all of my efforts to throw a monkey wrench in their 
plans. I told Simon very frankly that the National Farmers Union 
would submit a minority report and reminded him that Dr. Copeland 
had assured all the members that they could submit minority reports 
and that they would be published as a Senate document. 

Accordingly, a strong Farmers Union minority report was prepared 
and submitted to the Capehart committee. This report was ie pub- 
lished along with the minority report vauelibed: by the National 


Grange. These reports were called for a month or so earlier than had 
been anticipated. 


RESULT OF THE ADVISORY COUNCIL 


Shortly after the election in November 1948, a subcommittee of the 
Senate Interstate and Foreign Commerce Committee held extensive 
hearings on the probable effects of the Supreme Court decision. Here 
is a list of witnesses who appeared at these hearings as well as the 


names of organizations and individuals submitting statements, letters, 
resolutions, and telegrams. 


(The list referred to is as follows :) 
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STATEMENTS 


Anderson, H. O., vice president in charge of sales, Rockbestos Products, Corp., 
New Haven, Conn. 

Aronstam, L., president, the Southern G. F. Co., Inc., 257 Decatur Street, 
Atlanta, Ga. 

Austin, Robert W., vice president, Penick & Ford, Ltd., Inc., 420 Lexington 
Avenue, New York, N. Y. 

Bachman, J. R., secretary-treasurer, the Amalgamated Sugar Co., Ogden, Utah. 

Bahney, R. H., chief engineer, steel plants, Republic Steel Corp., 1616 Republic 
Building, Cleveland, Ohio. 

Ballenger, Charles, managing partner, Ballenger Paving Co., Greenville, S. C. 

Barry, Halford T., secretary and general manager, Chandler Co., Cedar Rapids, 
Iowa. 

Beardslee, Clark S., vice president, Chemical Sales Corp., 1382 Niagara Street, 
Buffalo, N. Y. 

Beeson, John K., executive vice president, Pittsburgh Steel Co., Pittsburgh, Pa 

Bergson, Herbert A., Assistant Attorney General, Antitrust Division, Depart- 
ment of Justice, Washington, D. C. 

Bingham, Albert Y., financial vice president, Chicago Title & Trust Co., 69 West 
Washington Street, Chicago, IIl. 

Block, Joseph L., vice president, Inland Steel Co., Chicago, Il. 

Bonness. Joseph D., president, Joseph D. Bonness, Inc., 1409 North 27th Street, 
Milwaukee, Wis. 

Bowen, John E., president, Lower Snake River Beet Growers Association, 
Burley, Idaho. 

Brannon, Brig. Gen. E. M., Assistant Judge Advocate General, Procurement 
Division Department of the Army, Washington, D. C. 

Brown, D. K., president Neenah Paper Co., Neenah, Wis. 

Burger, George, National Federation of Small Business, Inc., Bond Building, 
Washington, D. C. 

Burnley, Kenneth L., Fred W. Albrecht Grocery Co., Akron, Ohio. 

Carey, Reginald S., National Sugar Co., Sugar City, Colo. 

Carlton, C. C., vice president and secretary, Motor Wheel Corp., Lansing, Mich. 

Cohee, G. E., the Texas Line, 52 Wall Street, New York, N. Y. 

Collier, J. H., president, Steelduct Co., Etna, Pa. 

Conner, John D., general counsel, National Association of Insecticide and 
Disinfectant Manufacturers, Inc., 1001 Barr Building, Washington, D. C. 

Congdon, Johns H., 2d, vice president, the Congdon & Carptenter Co., 405 
Promenade Street, Providence, R. I. 

Cremers, Bert, vice president, Wyandotte Chemical Co., Wyandotte, Mich. 

Davis, Don L., president, Aetna Plywood & Veneer Co., Chicago, III. 

Delzell, H. C., managing director, Concrete Reinforcing Steel Institute, 38 
South Dearborn Street, Chicago, Ill. 

Dunn, Charles W., Grocery Manufacturers Association, 205 East 42d Street, 
New York, N. Y. 
: Eckstein, J. E., president, Eckstein Co., 520 Galveston Avenue NS., Pittsburgh, 
> 

a. 

Edwards, Corwin D., Director, Bureau of Industrial Economics, Federal Trade 
Commission, Washington, D. C. 

Emery, DeWitt, president, National Small Business Men’s Association, 39 
South La Salle Street, Chicago, Ill. 

Ensinger, M. G., president and general manager, Union Wire Rope Corp., 21st 
and Manchester Avenue, Kansas City, Mo. 

Fahey, Tom, manager, steel warehouse division, Silver Engineering Works, 
Ine., Denver, Colo. 

Fraser, H. W., Order of Railway Conductors, Cedar Rapids, Iowa. 

Garrett, Gairald H., vice president, Thompson Pipe & Steel Co., Denver, Colo. 

Gayner, Lewis F., executive vice president, Gayner Glass Works, Salem, N. J. 

Geer, R. L., president, Geer Co., Grand Island, Nebr. 

Goelitzer, George W., vice president, Cinder Concrete Products, Inc., 208 West 
43d Street, Kansas City, Mo. 
wee W. J., president, Montana-Wyoming Beet Growers Association, Worland, 

yo. 

Gray, Ralph L., president, Sheffield Steel Corp., Kansas City, Mo. 

Gress, W. B., director, Mountain States Beet Growers Marketing Association 
of Colorado, Greeley, Colo. 
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Hadlock, Gerald B., Executive Director, Office of Rubber Reserve, Recon- 
struction Finance Corporation, Washington, D. C. 

Hancock, John M., 1 William Street, New York, N. Y. 

Hayghe, W. E., Chief, Central Traffic Service Division, Bureau of Federal 
Supply, Washington, D. C. 
uae C. S., purchasing agent, Farmers Cooperative Exchange, Inc., Raleigh, 

+e 

Keller, Paul, Ohio Stainless and Commercial Steel Co., Cleveland, Ohio. 

Kelly, W. J., traffic officer, Association of American Railroads, Transportation 
Building, Washington, D. C. 

Kemp, Frank A., president, the Great Western Sugar Co., Denver, Colo. 

Kings, G. Stewart, president, King Converters, Inc., Denville, N. J. 


Larson, L. K., sales manager, pulp division, Weyerhaeuser Timber Co., 230 
Park Avenue, New York, N. Y. 


Lingler, Martin J., retail building supply dealer, Hamilton, Ohio. 

Mackride, D. S., vice president, Hercules Cement Corp., Philadelphia, Pa. 

Magel, Edward P., president, Crescent Paper Co., Indianapolis, Ind. 

Mason, Hon. Noah M., Member, House of Representatives, Oglesby, I). 
wee John E., vice president in charge of sales, Eastern Corp., Bangor, 

aine. 

McGrath, William L., president, Williamson Heater Co., Cincinnati, Ohio. 


Merrill, Everett F., president, Merrill & Usher Co., 5-7 Arctic Street, 
Worcester, Mass. 


Milton, H. E., Milton Oil Co., St. Louis, Mo. 

Moreau, Charles, publisher, Independent Press, Bloomfield, N. J. 

Morrow, Giles, executive secretary and general counsel, Freight Forwarders 
Institute, Dupont Circle Building, Washington, D. C. 

Moss, Harold H., chairman, Small Business Advisory Committee for the 
Federal Trade Commission, 8617 Germantown Avenue, Philadelphia, Pa. 

Munck, Art, Merrill-Schaaf Lumber Co., Pierre, S. Dak. 

Mund, Dr, Vernon A., University of Washington, Seattle, Wash. 


Meyers, Lawrence, Director, Sugar Branch, Production and Marketing Admin- 
istration, USDA, Washington, D. C. 


Nichols, Frank R., president, Nichols Wire & Aluminum Co., Davenport, Iowa. 


O'Connor, Arthur H., sales manager, Material Service Corp., 33 North La Salle 
Street, Chicago, Il. 


Olden, Harry L., president, the Cincinnati Sheet Metal & Roofing Co., Cin- 
cinnati, Ohio. 


Olmsted, George, Jr., president, S. D. Warren Co., 89 Broad Street, Boston, 
Mass. 


Olson, Ann M., secretary-treasurer, Wire Specialties & Manufacturing Corp., 
1350 Twelfth Street, Denver, Colo. 


Page, R. Lee, president, George G. Lee Co., Inc., 210 East 22d Street, Norfolk, 


a. 
Page, Walter, general manager, Midland Cooperative Dairy Association, 500 
Fifth Avenue, New York, N. Y. 


Parmelee, Dr. J. H., vice president, Association of American Railroads, Trans- 
portation Building, Washington, D. C. 


Paulson, Lynn C., Assistant Chief Trial Counsel, Federal Trade Commission, 
Washington, D.C. 


Pendleton, Thorn, Warren Tool Co., Warren, Ohio. 

Pennell, J. Roy, president, Pennell & Harley, Inc., 373-375 Union Street, 
Spartanburg, S. C. 

Phelps, Allen C., Chief, Division of Export Trade, Federal Trade Commission, 
Washington, D. C. 

Pike, Robert D., engineer, Westvaco Chemical Co., Westvaco, Wyo. 

Plone, Albert K., general counsel, Glass Bottle Blowers Association of the 
United States and Canada (AFL), Philadelphia, Pa. 

Pomeroy, R. Dale, executive vice president and general manager, Tradewind 
Industries, Inc., Liberal, Kans. 

Reams, W. Hobart, Reams Lumber Co., 5 Edgewood Court, Middlesbero, Ky. 

Rieth, Blair A., general manager and copartner, Rieth-Riley Construction 
Co., Kokomo, Ind. 

Ring, Rear Adm. M. L., United States Navy, Vice Chief, Office of Naval 
Material, Department of the Navy, Washington, D. C. 

Robeson, Harold B., president, Nazareth Cement Co., Nazareth, Pa. 


Rodman, Roland V., president, Anderson-Prichard Oil Corp., Oklahoma City, 
Okla. 
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Rysdon, Max L., processor of sheet metal, Sioux Falls, 8. Dak. 

Scheiter, E. K., vice president, A. E. Staley Manufacturing Co., Decatur, IL 

Schlueter, Walter H., Schlueter Manufacturing Co., 4616 North Broadway, 
St. Louis, Mo. 

Schoenberg, William, general president, United Cement, Lime and Gypsum 
Workers International Union, Chicago, Il. 

Severns, Edmond P., vice president in charge of sales, Continental Steel Corp., 
Kokomo, Ind. 

Shaw, L. M., vice president, Smith Bros., Inc., Poughkeepsie, N. Y. 

Smith, Earl B., director of traffic, General Mills, Inc., Minneapolis, Minn. 

Smith, Harold O., Jr., United States Wholesale Grocers Association, Inc., 
Investment Building, Washington, D. C. 

Smith, Robert P., president, the Hoosier Crown Corp., Crawfordsville, Ind. 

Steinkraus, Herman W., president, Bridgeport Brass Co., Bridgeport, Conn. 

Stuart, Gordon B., Mangels Herold Co., Inc., Baltimore, Md. 

Stuck, Charles A., 215 Union Street, Jonesboro, Ark. 

Treslar, Glen H., vice president, Black & Decker Manufacturing Co., Towson, 
Md. 

Tyler, Wm. B., vice president, California & Hawaiian Refining Corp., Ltd., 
215 Market Street, San Francisco, Calif. 

Virkus, Fred A., chairman, Conference of American Small Business Organi- 
zations. 

Walker, A. E., president, National Supply Co., Pittsburgh, Pa. 

Wecker, W. A., president, Marquette Cement Manufacturing Co., 20 North 
Wacker Drive, Chicago, Tl. 

White, Donald O., president, the American Asphalt Paving Co., Chicago, ILL 

Wigginton, James H., president, Evanston Fuel & Material Co., Evanston, Ill. 

Williamson, Homer J., secretary-treasurer, Homer J. Williamson, Inc., In- 
dianapolis, Ind. 

Winkelman, Dwight W., president, S. W. Winkelman Co., Syracuse, N. Y. 

Winslow, C. A., Watertown, N. Y. 

Witt, F. W., Chief, Contract Division, Bureau of Federal Supply, Washing- 
ton, D. C. 


Wooden, Walter B., Associate General Counsel, Federal Trade Commission, 
Washington, D. C. 


Yount, Brig. Gen. Paul F., Deputy Chief, Transportation Corps, Department of 
the Army, Washington, D. C. 


MISCELLANEOUS STATEMENTS 


Associated Industries of Massachusetts, statement by Bergson, Herbet A., writ- 
ten answers to questions submitted, November 10, 1948. 

Copetind, Melvin T., statement before advisory council meeting, Chicago, IIL, 
October 21, 1948. 


“ry . M., president, American Short Line Railroad Association, Washing- 
ton, D. C. 


Kohl Bros., Harrisburg, Pa. 


Moulton, Harold, head of the Brookings Institute, excerpts from Economic 


Systems—Free Enterprise, Communism, Socialism, Hybrids: Regulations Com- 
patible With Private Enterprise. 


Newsprint Manufacturers’ Association of the United States, statement. 
Schoenberg, William, general president, United Cement, Lime, and Gypsum 
Workers International Union, dated December 7, 1948, supplemental statement. 


Schoenberg, William, general president, United Cement, Lime, and Gypsum 
Workers International. Union. 


Sulphite Paper Manufacturers’ Association, Inc., communications. 


LETTERS, RESOLUTIONS, AND TELEGRAMS 


American Flint Glass Workers’ Union of North America, letter to Hon. Homer 
B. Capehart. 


American Marietta Co., Seatttle, Wash., letter to Dr. Nathaniel Engle. 
Associated Industries of Maine, letter. 


Bahney, R. H., chief engineer, Republic Steel Corp., letter to Hon. Homer E. 
Capehart, dated December 3, 1948. 
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Beet Sugar Refinery Employees Union No. 21422, American Federation of La- 
nee Sugar City, Colo., telegram to Hon. Edwin C. Johnson, dated November 12, 

Beet Sugar Workers Union Local No. 24257, resolution of. 
Beet Sugar resolutions from, reference to— 

The Northern Montana Beet Growers Association. 

The Scottsbluff Chamber of Commerce, Scottsbluff, Nebr. 

The Gering Chamber of Commerce, Gering, Nebr. 

The Mitchell Community Club of Mitchell, Nebr. 

The Lions Club of Bridgeport, Nebr. 

The Lions Club of Bayard, Nebr. 

The Bighorn Basin Beet Growers Association of Lovell, Wyo. 

The Loveil Commercial Club of Lovell, Wyo. 

The Powell Club of Powell, Wyo. 

The Lions Club of Worland, Wyo. 

The Rotary Club of Worland, Wyo. 

The Lions Club of Wheatland, Wyo. 

The Wheatland Beet Growers Association of Wheatland, Wyo. 

The Sheridan County Beet Growers Association of Sheridan, Wyo. 

The Montana Chamber of Commerce, Helena, Mont. 

The Greeley Chamber of Commerce, Greeley, Colo. 

The Sedgwick County Rotary Club of Sedgwick County, Colo. 

The Julesburg Lions Club of Julesburg, Colo. 

The Board of County Commissioners of Sedgwick County, Colo. 

The Chamber of Commerce of Sedgwick County, Colo. 

The Fort Collins Chamber of Commerce of Fort Collins, Colo. 

The Keenesburg Chamber of Commerce of Keenesburg, Colo. 

The Rotary Club of Fort Morgan, Fort Morgan, Colo. 

The Fort Morgan Lions Club, Fort Morgan, Colo. 

The Sterling Rotary Club of Sterling, Colo. 

The Chamber of Commerce of Delta, Colo. 

The Longmont Lions Club of Longmont. Colo. 

The Longmont Chamber of Commerce of Longmont, Colo. 

The Rotary Club of Longmont, Colo. 

The Fort Morgan Chamber of Commerce of Fort Morgan, Colo. 

The Rotary Club of Brush, Colo. 

The Brush Civic Club of Brush, Colo. 

The Brighton Rotary Club of Brighton, Colo. 

The Windsor Lions Club of Windsor, Colo. 

The Havre Kiwanis Club, Havre, Mont. 

The Havre Junior Chamber of Commerce, Havre, Mont. 

The Lions Club of Conrad, Mont. 

The Chinook Lions Club of Shinook, Mont. 

The Hardin Lions Club of Hardin, Mont. 

The Billings Commerce Club of Billings, Mont. 

The Bighorn County Chamber of Commerce, Hardin, Mont. 

The Havre Chamber of Commerce, Havre, Mont. 

The Shelby Junior Chamber of Commerce, Shelby, Mont. 

The Hardin Kiwanis Club, Hardin, Mont. 

The Idaho Farm Bureau Federation, Pocatello, Idaho. 

Idaho Falls Rotary Club, Idaho Falls, Idaho. 

Blackfoot Chamber of Commerce, Blackfoot, Idaho. 

Newell Community Club, Newell, S. Dak. 

Central Labor Council of Orange County, Santa Ana, Calif. 

The Brawley Chamber of Commerce, Brawley, Calif. 
Bemis Bros. Bag Co., Seattle, Wash., letter to Dr. Nathaniel Engle. 
Bessemer Chamber of Commerce, Bessemer, Ala., letter to Trade Policies Sub- 

committee. 

Bethlehem Steel Co. letter to Homer E. Capehart dated December 2, 1948, 
Broderick & Bascom Rope Co., St. Louis, Mo., letter to Dr. Nathaniel Engle. 
Brown Industries—Trailers, Spokane, Wash., letter to Dr. Nathaniel Engle. 
Chamber of commerce letters to Trade Policies Subcommittee : 

Allentown, Pa. 

Barbourville, Ky. 

Belen, N. Mex. 

Beaumont, Tex. 

Boston, Mass. 
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Charlottesville and Albemarle County Chamber of Commerce, Charlottes- 
ville, Va. 
Cleveland, Ohio. 
Dover, Ohio. 
Everett, Wash. 
Grand Haven, Mich. 
Indianapolis, Ind. 
Longview, Tex. 
Mobile, Ala. 
Greater Muskegon, Muskegon, Mich. 
Oklahoma City, Okla. 
Orem, Utah. 
Pittsburgh, Pa. 
Richmond, Va. 
Tacoma, Wash. 
Toledo, Ohio. 
Chamber of Commerce, Kansas City, Mo., letter to Mr. M. G. Ensinger, dated 
November 9, 1948. 
Chambers of commerce resolutions from— 
Denver Chamber of Commerce, Denver, Colo. 
Indiana State Chamber of Commerce, adopted November 29, 1948, In- 
dianapolis, Ind. 
Chamber of La Junta, Colo. 
Los Angeles Chamber of Commerce inviting Trade Policies Committee 
to hold hearings on west coast dated November 26, 1948 
Sheridan Chamber of Commerce, Sheridan, Wyo. 
Chromium Mining & Smelting Corp., Ltd., Spokane, Wash., letter to Dr. 
Nathaniel Engle. 
Clise & Co., J. W., Seattle, Wash., letter to Dr. Nathaniel Engle. 
Columbia Portland Cement Co., Spokane, Wash., letter to Dr. Nathaniel Engle. 
Commerce and Industry Association of New York, letter to Trade Policies 
Subcommittee. 
Crescent Manufacturing Co., Seattle, Wash., letter to Dr. Nathaniel Engle. 
Crowe-Gulde Cement Co., letter to Cinder Concrete Products, Inc., Amarillo, 
Tex., dated October 29, 1948. 
Crowley County Beet Growers Association, Sugar City, Colo., telegram to Hon. 
Edwin C. Johnson, dated November 12, 1948. 
Denver Union Stockyard Co., letter to the Denver Chamber of Commerce, dated 
October 29, 1948. 
Fetter, Frank A, letter to Hon. Homer E. Capehart, dated October 6, 1948. 
Flohr & Co., metal fabricators, Seattle, Wash., letter to Dr. Nathaniel Engle. 
Foreman’s Local Wire Mill 515, Bastrop, La., telegram to Trade Policies Sub- 
committee. 
Freer, Robert E., letter to: Hon. Homer BE. Capehart, dated October 6, 1948. 
Gaunt, Ernest H., Andover-Gaunt Textiles, Lawrence, Mass., correspondence 
with William Simon, general counsel, Trade Policies Subcommittee. 
Hay-Con Tile Co., Detroit, Mich., letter to Trade Policies Subcommittee, dated 
October 7, 1948. 
Hydraulic Supply Manufacturing Co., Seattle, Wash., letter to Dr. Nathaniel 
Engle. 
Hyster Co., Portland, Oreg., letter to Dr. Nathaniel Engle. 
Illinois Brick Co., letter to Hon. Homer E. Capehart, dated September 9, 1948. 
Indiana Lock-Joint Concrete Pipe Co., Inc., letter to Cinder Concrete Products, 
Inc., dated October 28, 1948. 
International Association of Machinists, Webster Local Lodge 1036, Springhill, 
La., telegram. 
International Brotherhood of Electrical Workers, Georgetown, S. C., telegram. 
International Brotherhood of Electrical Workers, Local 1390, Springhill, La., 
telegram. 
International Union Office Employees, Local 80, Panama City, Fla., telegram. 
International Brotherhood of Paper Makers, Local 382, Bastrop, La. 
International Brotherhood of Paper Makers, Eureka Local 275, Camden, Ark., 
resolution. 
International Brotherhood of Paper Makers, Palmer Local No. 7, Saratoga 
Springs, N. Y., telegram. 
International Brotherhood of Paper Workers, Local 378, Georgetown, S. C., 
telegram. 
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International Brotherhood of Paper Workers, Singing River Local 384, Kreole, 
Miss., telegram. 

International Brotherhood of Paper Makers, Livermore Local No. 11, Liver- 
more Falls, Maine, telegram. 

International Brotherhood of Paper Makers, Local 398, Springhill, La., 
telegram. 

International Brotherhood of Pulp, Sulphite, and Paper Mill Workers, Webster 
Local 609, Cullen, La., resolution. 

International Brotherhood of Pulp, Sulphite, and Paper Mill Workers, Seabord 
Local 357, Georgetown, S. C., telegram. 

International Brotherhood of Pulp, Sulphite, and Paper Mill Workers, Local 
606, Georgetown, S. C., telegram. 

International Brotherhood of Pulp, Sulphite, and Paper Mill Workers, Palmer 
Local No. 4, telegrame to Hon. Homer E. Capehart. 

International Brotherhood of Pulp, Sulphite, and Paper Mill Workers Union, 
Local 437, Springhill, La., telegram. 

International Council of Sugar Workers and Allied Industries Unions, letter to 
Trade Policies Committee, dated November 30, 1948. 

Jantzen Knitting Mills, Inc., Portland, Oreg., letter to Dr. Nathaniel Engle. 

Kraft Paper Association, letter to Hon. Homer E. Capehart. 

Lehigh Portland Cement Co., Spokane, Wash., letter to Dr. Nathantel Engle. 
Dy Falls Local No. 8, letter to Hon. Homer E, Capehart dated Decem- 

r 2, 1948. 

Loca! Union 610, Springhill, La., telegram. 

Moore Dry Kiln Co., North Portland, Oreg., letter to Dr. Nathaniel Engle. 

Moss Point Local 379, Moss Point, Miss., telegram. 

Moss Point Local 608, Moss Point, Miss., telegram. 

National Association of Sheet Metal Distributors, resolution. 

National Beet Growers Local, Pueblo County, Colo., telegram to Hon. Edwin C. 
Johnson, dated November 12, 1948. 

National Confectioners Association of the United States, letter. 

National Steel Construction Co., Seattle, Wash., letter to Dr. Nathaniel Engle. 

National Wholesale Hardware Association, resolution. 

Northwest Lead Co., Seattle, Wash., letter to Dr. Nathaniel Engle. 

Olympic Portland Cement Co., Ltd., Seattle, Wash., letter to Dr. Nathaniel 
Engle. 

Oregon Steel Mills, Portland, Oreg., letter to Dr. Nathaniel Engle. 
—— Northwest Trade Association, Seattle, Wash., letter to Dr. Nathaniel 

gle. 

Pelican Local 408, Bastrop, La., telegram. 

Pennell, J. Roy, correspondence with Federal Trade Commission. 

Pennsylvania Salt Manufacturing Co. of Washington, Portland, Oreg., letter 
to Dr. Nathaniel Engle. 

Pioneer Sand & Gravel Co., Inc., Seattle, Wash., letter to Dr. Nathaniel Engle. 

Readymix Concrete Co., Portland, Oreg., and Vancouver, Wash., letter to Dr. 
Nathaniel Engle. 

Republic Steel Corp., letter to Hon. Homer EB. Capehart, dated December 7, 
1948. 

Rinker Materials Corp., letter to Hon. Homer E. Capehart, dated October 7, 
1948. 

Spokane Paper & Stationery Co., Spokane, Wash., letter to Dr. Nathaniel 


Engle. 

Spokane Portland Cement Co., Spokane, Wash., letter to Dr. Nathaniel Engle. 

Stetson-Ross Machine Co., Seattle, Wash., letter to Dr. Nathaniel Engle. 

Stuck, Charles A., Jonesboro, Ark., letter to Hon. Homer HB. Capehart, dated 
November 27, 1948. 

Sweden Freezer Manufacturing Co., Seattle, Wash., letter to Dr. Nathaniel 
Engle. 

Todd Shipyard Corp., Seattle, Wash., letter to Dr. Nathaniel Engle. 

Ubink, J. J., president, Ubink Fuel & Dock Co., letter to Hon. Homer Bl. Cape- 
hart. 

Union Iron Works, Spokane, Wash., létter to Dr. Nathaniel Engle. 

United States Steel Corp., letter to Hon. Homer E. Capehart, dated December 
2, 1948. 

Wade Button Co., Boston, Mass., correspondence with Trade Policies Subcom- 
mittee. 

Weir, E. T., chairman, National Steel Corp., Pittsburgh, Pa., letter to Hon. 
Homer E. Capehart, dated December 7, 1948. 
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Western Gear Works, Seattle, Wash., letter to Dr. Nathaniel Engle. 
Wilcox, Clair, letter to Hon. Homer E. Capehart. 
William Green Local 203, Moss Point, Miss., telegram. 
Court and Federal Trade Commission opinions: 
Cement Institute case, Federal Trade Commission order in. 
Cement Institute case, Supreme Court decision in. 
Morton Salt case, Supreme Court decision. 
Pittsburgh-Plus case, Federal Trade Commission brief. 
Pittsburgh-Plus case, Federal Trade Commission order in. 
Rigid Steel Conduit case, circuit court of appeals, decision in. 
Rigid Steel. Conduit case, Federal Trade Commission order in. 
Rigid Steel Conduit case, Federal Trade Commission findings of fact in the, 


MISCELLANEOUS ARTICLES, SPEECHES, AND RELEASES 


Argument before United States Supreme Court by Federal Trade Commission 
attorney, in Cement Institute case, excerpts from. 

Basing Point case, the, before the Pacific Northwest Advisory Board, 72d regu- 
lar meeting, article by Dr. Nathaniel H. Engle, Spokane, Wash., September 17, 
1948. 


Edwards, Corwin D., Chief Economist, Federal Trade Commission: 
Address delivered on August 4, 1948. 
Address delivered on September 18, 1948. 
Address delivered on October 6, 1948. 
Section V1, pages 1-7, book by Corwin D. Edwards, September-October 1947. 
Federal Trade Commission geographic pricing statement of October 12, 1948. 
Federal Trade Commission press release : 
Cement Institute case, April 28, 1948. 
Rigid Steel Conduit case, May 19, 1948. 
Freer, Hon. Robert E., Chairman, Federal Trade Commission: 
Script of radio talk in Seattle, Wash., September 8, 1948. 
Address at Dixville Notch, N. H., September 18, 1948. 
Mason, Hon. Lowell, Federal Trade Commissioner, address before Harvard 
School of Business Administration, May 14, 1948. 
Newsweek magazine, November 29, 1948, article, The Pricing Muddle. 
Patman, Hon. Wright, press release, dated November 26, 1948. 
‘ ont Charles, Secretary of Commerce, press release, dated September 21, 
United Steel Workers of America, Local 3388, on behalf of employees of Wal- 
worth Co., Boston, Mass., brief submitted to Trade Policies Committee. 
Wooden, Walter, Commission Senior Associate General Counsel : 
Address before American Marketing Association, June 15, 1948. 
Address before Harvard Graduate School of Business Administration, at 
Boston, on November 15, 1948. 


DOCUMENTS 


Advisory Council to Senate Trade Policies Subcommittee, names of members, 

Advisory Council to Conference of American Small Business, names of. 

National Security Resources Board brochure entitled, “National Security 
Factors in Industrial Location.” 


Senate Concurrent Resolution 14, creating Small Business Advisory Council 


of which Mr. Harold H. Moss, Conference of American Small Business, acts 
as chairman. 


Transcript of proceedings, Advisory Council meeting, September 15, 1948. 


Mr. McDonatp. I will only comment to the effect that three sugar 
companies submitted statements or resolutions. Seven beet grower 
associations submitted statements and resolutions. Two bona fide 
small business organizations submitted resolutions. Two groce 
small business organizations submitted statements, and two which 
call phony small business organizations submitted statements. 

Two farm cooperatives submitted statements, and four labor organi- 
zation unions submitted statements. 

Forty-three chambers of commerce, most of them local, submitted 
statements and resolutions. This list indicates the members of the 
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Advisory Council had done a thorough job in apprising businessmen as 
well as farmers and members of labor unions of their peril if the anti- 
trust laws were not amended. The representative of the A. E. Staley 
Co. told the subcommittee that— 


unless the Congress took action competition will be a thing of the past and 
regional monopoly the order of the day, monopoly enforced and perpetuated by 
the Government of the United States emphasized right to meet equally low 
price of a competitor * * * (from p. 614 of Senate hearings). 

In June 1939 the Staley Co. had been charged with a violation of the 
Robinson-Patman Act and in June 1947 the Federal Trade Commis- 
sion issued a new complaint against Staley Co. 

The Directors of the Mountain States Beet Growers Association of 
Greeley, Colo. (p. 610 of Senate hearings) had been convinced that 
under the Supreme Court decision farmers could only sell locally 
and that nobody could absorb any freight at all. The chairman of 
the Railway Executives Association, representing a million members, 
stated flatly that the Penick & Fort plant at Cedar Rapids, Iowa. 
would close unless legislation was passed. The general manager of 
the Midland Cooperative Dairy Association, 500 Fifth Avenue, New 
York City, whom I suggest could be termed a “Wall Street Hayseed,” 
felt that the Supreme Court decision was adverse to the interest of the 
milk industry. Mr. William Schoenberg, president of the United 
Cement Workers felt that if legislation was not passed the company 
would be crucified, men would be thrown out of work and ghost towns 
would be created. 


Efforts of representatives of big business to pass legislation weaken- 


ing and in large part destroying antitrust laws and oo oe the 
rt e 8ist 


Robinson-Patman Act met with no success either in th , 82d, or 
83d Congresses. S. 236 which called for a moratorium of antitrust law 
enforcements, introduced in the 81st Congress, did not get out of the 
committee. S. 1008 which would have destroyed in our view the Rob- 
inson-Patman Act, particularly sections 21 and b, finally passed both 
Houses of Congress only to be vetoed by President Truman. It was 
during this period that a number of representatives of labor, small 
business, consumers and agriculture united to form the Antimonopoly 
Conference with George Frates, representative of the National Associa- 
tion of Retail Druggists, as chairman. Members of this committee 
included the following organizations: 

National Federation of Independent Business 

National Food Brokers Association 

Associated Retail Bakers of America 

Cooperative League of the USA 

International Association of Machinists 

National Association of Independent Tire Dealers 

National Association of Retail Druggists 

Nationa] Association of Retail Grocers 

National Congress of Petroleum Retailers, Inc. 

National Candy Wholesalers Association 

National Association of Wholesalers 

National Farmers Union 

United States Wholesale Grocers Association 

National Council of Farmers Cooperatives 

Congress of Industrial Organizations 

United Fresh Fruit and Vegetable Association. 
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This informal committee working through the members of their 
respective organizations effectively blocked the drive to weaken or 
destroy the Robinson-Patman Act and other antitrust laws by Con- 
gressional enactment. S. 719, introduced in the 82d Congress, the 
successor to S. 1008, did not get as far along toward enactment as 
S. 1008 which passed the Senate but failed to be approved by the 
House Judiciary Committee. 

S. 719, I believe, passed the Senate, but was not reported out by the 
House Judiciary Committee. 

And finally a bill introduced in the 83d Congress likewise was not 
enacted. 

And to date no bill has been approved in the 84th Congress weak- 
ening the antitrust laws, to my knowledge. 


“STUDIES” OF THE ANTITRUST LAWS 


Proponents of this legislation may have decided that when no ghost 
towns appeared and when sugar beet growers continued to sell their 
sugar beets and mass unemployment failed to develop that the Ameri- 
can people were not concerned about the ill effects of the Supreme 
Court decision or with the unfair tactics of the Federal Trade Com- 
mission. 

At any rate big-business men seem to have put more emvhasis on 
quasi-governmental bodies set up for the purpose of making recom- 
mendations which if enacted would weaken or destroy the antitrust 
laws. I refer specifically to the Business Advisory Council of the 
Secretary of Commerce which came out with some recommendations 
December 15, 1952. 

I will omit the next two paragraphs. 

Examinations of the recommendations of this Business Advisory 
Council revealed them to be recommendations in a slightly reworded 
article published several years ago in July 1951 New York Law Re- 
view—Effective Competition: Hypothesis for Modernizing the Anti- 
trust Laws—by Blackwell Smith, an economist, well known for his 
opposition to the Robinson-Patman Act. 

e latest attempt to destroy or weaken the Robinson-Patman Act 
using the Advisory Council device is the report of the Attorney Gen- 
eral’s National Committee to study the Robinson-Patman Act released 
March 31, 1955. Following the logie of arguments advanced by the 
Attorney General’s Committee recommendations, we can draw only 
one conclusion, that the authors favor the return of a system of dis- 
criminatory prices and unfair practices even though they weaken or 
destroy competition. While they insist that they want no conspiracy 
or coercive practices used, they seek to build a fence around per se 
practices and suggest that unless conspiracy can be proved that any 
practice or system of practices should be legalized. 

The Committee endorses the good faith rule adopted in the Standard 
Oil case and I believe would go even further and enact this pernicious 
rule into legislation. As a Member of the Senate once said on the 
floor of that body, “Big business can always find a dancing partner 
when it wants to go through the motion of meeting competition.” 

Allowing so-called big business competitors to meet so-called com- 
petition in good faith regardless of the effect on competition would 
destroy section 2 (b) of the Robinson-Patman Act. This raises once 
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more the old controversy which raged around section 3 of S. 1008, 
which was vetoed by President Truman during the 81st Congress. 
This section, in our view, is the heart of the Robinson-Patman Act. 
The test in every competitive situation, if the objective is a truly free 
enterprise, is whether or not a practice tends to substantially lessen 
competition. In regard to the remaining sections of the Robinson- 
Patman Act which make certain practices such as a bogus broker- 
age discount illegal per se, the Committee recommends that the big 
chains once more be allowed to engage in these discriminatory prac- 
tices which brought about the Robinson-Patman Act of 1936. 


WEAKENING AND DESTRUCTION OF ROBINSON-PATMAN ACT BY MALADMIN- 
ISTRATION 


It is logical to assume that no matter how good a law is it will not 
have the desired effect if it is maladministered. We have made a 
cursory and incomplete survey of the Federal Trade Commission’s ad- 
ministration of the Robinson-Patman Act during the years of 1953, 
1954, and 1955, and feel that the result generally has been to weaken the 
forces of competition in the market place and to strengthen monopoly, 
For example, in a number of instances the Commission has weakened 
competition either by failing to investigate a situation that should be 
investigated or by dismissing complaints which should not have been 
dismissed. 

The officials of the National Congress of Petroleum Retailers have 
called our attention to an instance in which Mr. Babcock who is in 
charge of investigations has flatly refused to investigate a situation 
where one of the big oil companies was discriminating in price. If 
Mr. William Snow, national counsel of the petroleum retailers has 
given us the facts in this instance and we have every confidence in Mr. 
Snow’s ability and integrity, Mr. Babcock is refusing to carry out his 
duties as an employee of the Federal Trade Commission. 

We are familiar with Mr. Babcock’s evasions in this matter. He 
pretends that because the beneficiary of the discrimination was faced 
with an off-brand competitive price, that the big seller was entitled to 
the discrimination. The Supreme Court made it abundantly clear 
and I quote from the decision— 
that wherever a lawful lower price of a competitor threatens to deprive a seller 


of a customer, the seller, to retain that customer, may in good faith meet the 
lower price. Actual competition, at least in this elemental form is thus preserved. 


The Texas Co. when it discriminated in price to the retailer in 
Jackson, Miss., was not meeting competition—it had no competition 
in its relationship to the retailer. Since the Texas Co. had a contract 
with the retailer, the retailer could not have accepted a lower price 
even if it had been offered one. What happened after the gasoline was 
sold to the retailer or what competitive conditions he faced in selling 
to the general public has no bearing whatsoever on this particular sale. 

It is claimed that the Commission has issued more complaints and I 
believe more orders than previous administrations. We submit that 
this is not the only standard whereby the Commission should be 
judged. One big case such as the Basing Point case which was 


carried through the Supreme Court in 1938 is more important than 
100 small cases. 
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Sy nemmantalzy dismissal of such cases, as Automatic Canteen, 
Metal Lath, and General Foods may far outweigh in importance any 
instances in which the FTC has cracked down on smal] business and 
small business organizations. We have read Commissioner Mead’s 
dissent. in the Metal Lath case and his comments on the General Foods 
case-and found them very convincing. We have noted that the only 
reason, at least during the hearings before the Evans subcommittee 
that. Commissioner Secrest gave for dismissing the Canteen case was 
that there was no proof that the practices originally complained of 
were being carried on today. In other words, if a man is indicted for 
murder and his case drags on for a number of years he should be 
acquitted under new evidence as brought in that he is still carrying 
onthe practice of murder. 

This ease I understand has dragged on for 13 years because of the 
delaying tactics of Mr. Howrey and finally when he became Chairman 
of the Federal Trade Commission, the Commission apparently refused 
to make a final finding to support: the Commission’s order. The Court, 
we understand, had had the case sent back to the Commission in order 
that certain evidence should be put into the record. Our attention has 
also been called to the failure of the Commission to make proper find- 
ings to support their order in a quantity limits case. Judge Alexander 
Holtzoff in a ruling invalidating the order last month sharply chastized 
the Commission for botching the job. This significantly is one of the 
cases in which Mr. Howrey had an interest. 

There have been several innovations at the Commission which we 
fear may have greatly weakened enforcement. It is of great import- 
ance when a case is settled before it reaches the Commission’s bench 
that the history of the practices be placed in the public record. In 
other words, findings of fact should be placed in the record so that the 
Commission, if it wishes to review the action may determine whether 
or not the case was properly settled in the public interest. Our in- 
formation is that under present procedure two lawyers acting behind 
the scenes may settle a case and there is no way for the Commissioners 
to make such a determination. Mr. Howrey’s administration has been 
accused of operating in the dark and behind closed doors. We respect- 
fully suggest, Mr. Chairman, that an investigation into consent order 
procedure might be very fruitful. 

A great deal has been said about the fine record of the Howrey 
administration. Let us look at that record. Let us look particularly 
at the section 2(a) cases or price discrimination cases. We consider 
these the most important. 

There were twelve 2(a) cases during the first fiscal year July 1, 
1953—June 30, 1954. | The docket numbers of those cases are as follows: 
3977, 5620, 6043, 6045, 5585, 5586, 5587, 5687, 5677, 5675, 6198, and 
6044. The first three were the so-called spark plug cases which were 
decided months before Howrey was sworn into office. Commissioner 
Spingarn I believe wrote the decision. Mr. Howrey cannot claim 
credit for these. 

6043 was disposed of by a consent order which we consider worse 
than nothing for reasons pointed out above. A consent order it seems 
to us amounts to a respondent saying we won’t do it any more but we 
won't tell you what we were doing and anyway we won't admit we 
ever did it in the first place. 6045 was disposed of by a consent or- 
der. 5585 was dismissed. 5586 was dismissed. 5587 was dismissed. 
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5577 was dismissed. 5675 was dismissed. 6198 was disposed of by a 
consent order. 6044 was disposed of by a consent order. As far as 
section 2 (a) cases were concerned the record of the Howrey adminis- 
tration during the first fiscal year was zero. 

Let us look at 2 (a) cases dis of during the second fiscal year 
July 1, 1954—June 30, 1955. ‘There were nine 2 (a) cases dis 
of during this period. Docket number of these cases are as follows: 
5728, 6008, 6199, 5722, 5723, 5770, 5768, 6216, and 5720. The cases 
were disposed of as follows: 5728 was dismissed, 6008 was dismissed, 
6199 was dismissed, 6216 was disposed of by a consent order and 6720 
was dismissed. 

The remaining four 5722, 5723, 5770, and 5768 were disposed of by 
cease and desist orders. Significantly these four cases which stand 
out like an oasis in a desert were disposed of within a few weeks after 
the Evins questionnaire referred to on page 701 of the transcript went 
out on March 3. I am suggesting that the Evins letter may have been 
reanees for the four cease and desist orders. 

uring the period July 1, 1955—October 11, 1955, two section 2 (a) 
cases were disposed of. The docket numbers of these cases were 6191 
and 5897. 6191 was disposed of by a consent order and 5897 was dis- 
posed of by a cease and desist order. Summarizing during Mr. How- 
rey’s 214 years, a total of five section 2 (a) cease and desist orders 
were issued in contested cases. Four of these may have been issued 
because the Commission was put on notice that it faced a thorough 
investigation. 

Mr. Chairman, it has been stated repeatedly that Mr. Howrey was 
a strong chairman. If this isthe kind of performance we get when we 
have a strong chairman, let us have a weak one. It has been stated 
repeatedly that the FTC has become more efficient during the Howrey 
administration. If efficiency means dismissal of cases, consent orders 
without findings of fact, and lack of enforcement of section 2 (a) let us 
have inefficiency. 

We don’t intend to clutter the records with repetitious material but 
we would like to make a few comments in regard to reorganization 
and changes in personnel. During the 2 fiscal years, that is July 1, 
1953, and June 30, 1955, of Mr. Howrey’s administration, approxi- 
mately 101 employees were terminated involuntarily and otherwise, 64 
were fired, 29 were demoted, and 44 were newly employed. About 
30 or 35 of the 44 were hired during the first fiscal year. 

Chairman Howrey in accounting to the Evins subcommittee tried 
to shift the responsibility for actions for which he, and only he, is 
responsible to Congress and the Civil Service Commission. What 
he has done is to state that Congress reduced the Federal Trade Com- 
mission’s budget which made reduction in force necessary, and that 
the responsibility for everything that took place thereafter rests with 
the Civil Service Commission. 

The facts are quite the contrarv. It is true that Congress did re- 
duce the appropriations for the FTC for fiscal year 1954. But, the 
amount of the cut, even for a small agency such as the Federal Trade 
Commission, was relatively minor. It amounted to only $125,000 or 
only 3 percent of the Commission’s budget. There is in Government 
somethine known as attrition, which is the result of resignations, 
leave without pay resulting from illness and other causes, retirements, 
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the time period between when funds become available and when an 
incumbent can actually be employed, and so on. 

The Antitrust Division of the Department of Justice received a 10 
percent reduction in ee aeons for fiscal year 1954. It was able 
to absorb this cut without making layoffs, solely through attrition. 
Yet, the FTC, which had suffered only a 3 percent cut in funds fired 
or demoted 50 to 60 employees, or more than one-tenth of its employees. 
As the investigation revealed, in making the budget cuts the Chair- 
man made absolutely no allowance for this critical factor of attrition. 
Incidentally, the size of the cut was further swelled by his delay in 
getting around to the task. 

It is largely as a result of these two factors—ignoring the normal 
attrition rate and delay in instituting the necessary economies—that 
Mr. Howrey was able to inflate the budget cut of $125,000 imposed by 
Con to approximately $275,000. 

After thus swelling the amount by which it was necessary to effect 
savings, Mr. Howrey then selected the individual staff members who 
were to be fired. Here the point cannot be emphasized too strongly 
that the Civil Service Commission had nothing to do with this process 
of selection. The process itself was carried out by the simple means 
of abolishing the incumbents’ jobs. It was only after their jobs had 
been abolished that the civil service regulations to which Mr. Howrey 
made so many references, apply. 

A person whose job is abolished may bump persons below him if he 
has greater retention rights. But even here there is a joker. He is 
able to exercise those rights only within what is called his area of com- 
petition. Mr. Howrey so narrowly defined those areas that there was 
virtually no one for the persons whose jobs were abolished to bump, 
although there are throughout the agency many other employees doing 
the same type of work. There have been instances where lawyers with 
more than 20 years’ service in the Commission and World War I vet- 
erans were not allowed to bump any new nonveteran lawyers working 
in the same small organizational level. 

I would like to read a letter from Mr. Karl Stecher, addressed to 
me. 


Pursuant to our conversation, I give you the following information : 

On September 9, 1953, I was served with notice that I was fired from my 
position as attorney for the Federal Trade Commission effective October 9, 1953. 
This was allegedly a part of the reduction-in-force program. At that time I 
had over 24 years of Government service, 10-point veteran preference, and also 
what was called permanent civil-service status. 

A little less than 2 weeks later I was called into the office of Mr. Daniel J. 
Murphy, the head of the Bureau, and informed that I had bumping rights—that 
is, I could have a job of wool labei checker at a demotion to grade 9. 


Mr. Yates. I didn’t hear the last sentence. Repeat that. Please 
read it out louder. That isn’t in your prepared statement. 

Mr.’ McDonatp, In the first paragraph he got his notice, and he 
recounts that he had 24 years of Government service and was a vet- 
eran; and then a little moge than 2 weeks later he was called in to 
the office of Mr. Daniel J. Murphy, the head of the Bureau, and 
informed that: 


I had bumping rights—that is, I could have a job of wool label checker at a 
demotion to grade 9. This job would necessitate being away from home on the 
road months at a time checking labels on garments—something any high school 
graduate could be trained to do. I told Mr. Murphy this was a first-class insult. 
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He told me I had better eheck the notice, since there was a time limit for my 
acceptance—September 21, 1953. So on the morning of September 21, 1953, I 
went over to the Interstate Commerce Commission and was sworn in as a hearing 
examiner which position I now hold. 

At the time I was given this treatment in the Federal Trade Commission I 
was past 61 years of age. I hold the degrees of bachelor of arts from George 
Washington University and bachelor of laws and doctor of laws from Yale Univer- 
sity. In addition to general law practice and interstate commerce practice, 
I spent 10 years as a full-time professor of law in fully accredited law schools. 
I am a professorial lecturer in law in American University and was at the time 
of the incidents related. I have had articles published in the Yale Law Journal 
and other leading law journals, and have also published several lawbooks. 

At the time of the incident related, I was fully competent to handle any legal 
or administrative position in the Federal Trade Commission and I so informed 
the Civil Service Commission. 


Mr. McCuttocn. May that be made part of the record ¢ 

The Cuarrman. That will be inserted in the record, I assume. Did 
you read all of it, Mr. McDonald? 

Mr. McDonatp. All right; yes, { did. 

The Cuarrman. It will be in the record, then. 

Mr. McDonatp. I apologize for being so long here. I now have 
two short paragraphs, and I will be through. 

The Robinson-Patman Act has been referred to as the Magna Carta 
of smal] business. We consider it the Magna Carta of agriculture also. 
The farmer must have competition in the market place. If he has 
to deal with giant monopolies either in buying or selling, he perforce 
becomes an economic slave. 

Open mnt or conspiracies that can be proved are out of 
fashion and have been for a long time. The most often used device 


and the most destructive device today is price discrimination. That 


is why we are so interested in the enforcement of the Robinson-Patman 
Act and particularly in section 2 (a). 

To remedy the defects in the law and its enforcement we urge the 
enactment of H, R. 11 which would plug up the loophole caused by 
the Standard Oil decision. The court, it seems to us, said the law did 
not mean what it said. 

As we understand the law and its legislative history, it was plainly 
stated that the —— defense should be a part of procedure and 
not a complete defense. A respondent might bring in evidence relat- 
ing to his good faith in meeting competition, but the final test must be 
whether or not the respondent’s activities might tend or might have 
tended to substantially weaken competition. 

Finally, we urge this committee to continue this investigation until 
it gets all the facts and to keep a continuously watchful eye on the 
activities of the FTC to see that the public interest is served. 

The Cuarmman. Mr. McDonald, the hour is late, and if it is all right 
with you, and it is all right with the committee members, we will re- 
cess until 2 o’clock. 

We will, without objection, stand in recess until 2 o’clock in this 
room. 

(Whereupon, at 12:55 p. m., the committee recessed, to reconvene at 
2p. m., of the same day.) 


AFTERNOON SESSION 


The CxamMan. The committee will please come to order. 
Mr. McDonald, will you come forward, please. 
Mr. Hill, would you like to ask Mr. McDonald any questions? 
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TESTIMONY OF ANGUS McDONALD—Resumed 


Mr. Hinz. Mr. eae, I was very pleased at your report of the 
situations on the farms. He is the first fellow getting squeezed at 
this particular time. 

Mr. McDona.p. Yes, sir. 

Mr. Hux. What I have in mind is the question concerning the sale 
of farm products. Would you mind saying how you think we can 
dispose of billions of dollars’ worth of surpluses that we have without 
really destroying the market for what we must sell; that is the way 
1 will put the question. 

Mr. NicRhewsss: Of course, Congressman Hill, I think you are pevtty 
familiar with the Farmers Union program. We have worked wi 
you on this matter a good deal during the last few years, 

Our program calls for support, 100 percent support, of all com- 
modities necessary to a seed standard of living for the American 
people, of 100 percent of parity, and we feel if you pick out a few com- 
modities and favor them, it acts to the detriment of the others, en- 
couraging, perhaps, some farmers to raise too much wheat and so op 
down the line. 

I don’t think you can get away from the fact that you have to have 
a balanced farm economy the same way you have to have a balanced 
industrial economy. Taking the two together, you have to have a 
balanced American economy. 

We do not favor dumping to the detriment of anybody. 

Mr. Hix. Let me ask you this. Has your organization ever given 
any thought to the idea of really putting pressure—take wheat, for 
instance, we will have a total of ® billion bushels in storage the first 
of the year—putting pressure on the form of disposition. 

We pa a bill, and as you know, I am familiar with the bill we 
passed out of our eed which gave the right of the Secretary 
of Agriculture to dispose of surplus farm -products in about three 
different wrenee exchange, you will remember, trade for 
critical material, and then to give away to charities. 

Do you really think that we can take those three plans of distribu- 
tion and dispose of, let’s sav, the product or the number of bushels 
that we can get from 55 million acres of wheat ? 

We dropped from 78 to 55 million acres this next season. We can’t 
go much lower and keep our wheat farmers alive. But now can we 
really put pressure, that is what I would like to have answered. Is 
there any way for us to sell that into the different places in the world 
ae marking the market down? That is what I would like to 

ow. 

Mr. McDonatp. Let me begin by saying—and I don’t know, paren- 
thetically, if I am the best one in the Farmers Union to answer that 
question, John Baker, assistant to the president, works on this prob- 
lem every day, but I will do the best I can. 

First ofall we favor using food as an instrument of national policy, 
of foreign policy, and we do not favor charging up the farmer with 
that cost. We think foreign policy in regard to the expenditure of 
money for munitions or for food should be paid for by all of the 
American people and not by the farmers alone. 
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Secondly, we favor a plan which I believe the administration has 
been talking about lately, of acreage reserve, the conservation reserve 
of acres, to pay the farmer for taking acres out of production. 

As far as putting pressure on, we have been, ever since the adminis- 
tration, attempting to put some pressure here and there. We have 
received some criticism, I must say, for it. 

Mr. Hitz. Then one other thing I would like to ask you, and that 
is in regard to the farm implements. One of the questions that is 
asked me is this. I have been over my district for the last 6 or 8 weeks 
fairly thoroughly, and they want to know if I can give them any idea 
of when farm implements are coming down. 

Was I correct when I said, “Whenever you get labor and materials 
cheaper that go into the farm implements, they will come down?” 
What is the answer ? 

Mr. McDonatp. The information that I have, and I do not have 
any current information, is that technological efficiencies over the 
years have increased more than the cost of labor. In other words, if 
the manufacturers wanted to, they could lower the price. Their 
profits indicate that to us. Profits, I believe, are at an all-time high. 

Mr. Hitt. Do you know that prices have gone up, most of it on 
repair? Most repairs have gone up 8 to 10 percent in the last few 
months. : 

Mr. McDonatp. I wouldn’t be surprised, Congressman. I have a 
small farm myself, and I bought some machinery recently, having 
priced it a year ago and found the price had gone up 5 to 10 percent, 
so I do know firsthand that some farm machinery has been increasing 
- price in the last year, and I don’t think there is any good reason 

or it. 

The Cuarrman. Mr. Yates, any questions? 

Mr. Yates. I don’t know what we can do about the fact that the 
profits are at an all-time high, though. We don’t object to profits 
being at an all-time high ; do we ¢ 

You say that the price of farm machinery has gone up, the profits 
of the companies that make farm implements have gone to an all- 
time high. That is characteristic of most of the big companies today. 

Mr. McDonatp. That is characteristics of our industrial economy. 

Mr. Yates. So you don’t single out the farm-implement manufac- 
turers in this respect; do you? 

Mr. McDonaxp. Oh, yes; I single them out because net income of 
farmers is lower than it has been since 1946, and one reason farmers 
- suffering so much is because farm costs have gone up instead of 

own. 

Mr. Yates. Your reference to the A. & P. purchasing company are 
those practices still prevalent throughout the farm area, or was that 
stopped by the decision of the court ? 

Mr. McDonatp. Those gentlemen were found guilty. I assume the 
Department of Justice is checking on them from time totime. I don’t 
know, of course, whether they are carrying on those practices today 
or not. 

Mr. Yates. Are there any others that you know who have gone to 
the field and have been indulging in the same practices ? 

Mr. McDonavp. Well, there are numerous instances in the Depart- 
ment of Justice and Federal Trade Commission files that prove that 
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farmers have been victimized in regard to prices of cement and other 
commodities. 

These cases—I mentioned one this morning—have been carried to 
the court of last resort, and I believe the basing-point system, as far 
as cement and steel is concerned, was broken up. 

We have to look backward, because, until a case comes to light 
and is tried, held up to public view, we don’t know about it. 

Mr. Yates. I knew that your Farmers Union is very active in fol- 
lowing the course of events that influence the lives and the living of 
farmers, and I wonder whether or not any comparable operations to 
the one you had described in your prepared testimony had been 
brought to light? 

Mr. McDonatp. I don’t believe I could offer anything at this time. 

Mr. Yates. I have no further questions, Mr. Chairman. 

The Cuarrman. Mr. Riehlman? 

Mr. Rren_tman. No questions. 

Mr. Cuatrman. Mr. Roosevelt? 

Mr. Roosevetr. Mr. Chairman, I am sorry I wasn’t here this morn- 
ing, but there is one question which has come up before my subcom- 
mitte which I would like to ask Mr. McDonald, if I could. 

We have a case of a man who inherited the business from his father, 
a farm machinery business. The International Harvester Co. then 
informed him that if he was to continue the franchise, he must do it on 
an exclusive basis for products of the International Harvester Co. al- 
together, and if he did not agree to that, if he insisted, in other words, 
on carrying other items by other manufacturers, that his whole right 
to sell any International Harvester machinery would be canceled. Is 
that generally as you know it in the farm machinery business? 

Mr. McDonatp. Well, I am familiar with several farm machinery 
distributors, and I do know that they only handle one line. Here 
again my information is dependent on facts brought out at hearings 
by these agencies. I do know from the hearings you conducted that 
these exclusive dealing arrangements are pretty common as far as 
distribution of oil and related products, commodities and materials 
that oil and filling stations sell. 

Mr. Roosevett. Do you think it would be helpful if we could estab- 
lish more competition, that it would help lower the price of the articles 


themselves, or would it promote more competition by eliminating these 
exclusive dealers? 


Mr. McDonatp. I believe so. 

Mr. Roosevetr. Thank you. 

The Cuatrman. Mr. McCulloch. 

Mr. McCuttocn. Yes; I have a couple of questions. 

Mr. McDonald, in your very well-prepared and very well-docu- 
mented statement I notice some outspoken and in some instances highly 
critical statements of people and organizations in the Government, and 
there was strong opinion expressed with respect to what had been done 
and what had not been done. 

There is one person referred to on page 32 of your statement by the 
name of Mr. Babcock. The last sentence of that paragraph says: 

If Mr. William Snow, national counsel of the Petroleum Retailers has given 
us the facts in this instance, and we have every confidence in Mr. Snow’s ability 


and integrity, Mr. Babcock is refusing to carry out his duties as an employee 
of the Federal Trade Commission. 
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You mean that in every sense of the word, I take it, since it is a 
part of your printed statement. 

Mr. McDonaup. That is my opinion. 

Mr. McCuntocn. Do you know, as a matter of fact, whether the 
premise upon which your statement is based is true or not? 

Mr. McDonatp. As I indicated, eens here I am entirely de- 
pendent on material information which I from this group. 

Mr. McCuxtocx. That you got from whom? 

_ Mr. McDonaup. The Petroleum Retailers gave me their file, I be- 
lieve that is now part of the public record, gave me their file on corre- 
spondence with Mr. Babeock of the Federal Trade Commission in 
regard to the price discrimination practiced by the Texas Co. at 
Jackson, Miss. 

Mr. McCu.tocu. Did you check this information with anyone down 
at the Commission ? 

Mr. McDonatp. No, sir. 

Mr. McCuttocn. Do you know how long Mr. Babcock has been an 
employee down there? 

Mr. McDonatp. Well, ever since I have known about the Commis- 
sion some 7 or 8 > I might say that Mr. Babcock’s answers are 
in this file, and I believe that everything that he has officially said 


about this particular situation is in that file. 

Mr. McCu.iocn. And that file is where? 

Mr. McDonaup. That file is in my office, and it has also, I; believe, 
been inserted in the public record before one of these subcommittees. 

Mr. McCuuuocn. By reason of what I have already said and by 
reason of the opinion statements, I think it is important to refer to 
page 31 of your statement, where you say that you have made a cursory 
an 


incomplete survey of the Federal Trade Commission’s adminis- 

tration of the Robinson-Patman Act. 

Mr. McDona.p. That is correct. 

Mr. McCuttocn (reading) : 
during the years of 1958, 1954, and 1955, and feel that the result generally has 
been to weaken the forces of competition in the market place and to strengthen 
monopoly. 

Have you had any assistance in analyzing the record down there 
which helps you in coming to this conclusion 

Mr. McDonatp. My main reliance in preparing this material was 
material furnished me by the Chairman of the Commission: Here is 
a letter dated October 21 to Angus McDonald with the letterhead of 
the Commission. 

Mr. McCutiocn. From the Chairman of the Commission ¢ 

Mr. McDonatp. Yes, just a one-sentence letter, Mr. Congressman, 
T can read that: 


Attached hereto is a list of cases with the information you requested in your 
letter of October 18. I trust this is the information which you desire. 


Sincerel urs, 
roe Joun W. Gwynne, Chairman. 


That has been my principal source of information. 

Mr. McCutiocn. Now let me ask:you this: Do you have with that 
letter the information which the Chairman submitted ? 

Mr. McDonatp. Yes, sir. 

Mr. McCutxocn. Mr. Chairman, I would like for the letter and 
the information to go into the record. 
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The Crarrman. I beg your pardon? 

Mr. McCu.tocn. I would like for the letter from the Chairman 
together with the data sent with the letter to go into the record at 
this point. 

The Cuamman. Is there any reason why it should not go in, Mr. 
McDonald ? 


Mr. McDonanp. There is no reason whatsoever, Mr. Chairman, 
except this is my only copy. 

The Cuarmman. You can furnish a copy. 

Mr. McDonatp. I would like to be permitted to make a copy. I 
would like to explain this. 

The Cuarrman. That will be satisfactory. You may furnish a 
copy. 

Go ahead. 

(The documents referred to are as follows :) 


OcroBer 18, 1955. 
Judge Joan W. GwYNNE, 
Commissioner, Federal Trade Commission, 
Washington 25, D. @. 

DEAR JUDGE GWYNNE: Thanks for sending me the list of cases with docket 
number. ‘These lists enable me to get a bird’s-eye view of the work of vhe Fed- 
eral Trade Commission during the last few years. I am interested in getting 
further information regarding these cases. Would it be possible for a member 
of your staff to go over these lists and indicate (by abbreviation) as to what 
type of cases they were, that is section 2—a, Clayton Act, ete. I am particularly 
interested in Robinson-Patman cases. Would it also be possible to ascertain 
just how the cases were disposed of. I would like to know how many were 
consent settlement cases with no findings of fact in the order. 

I have been particularly interested in this type of cases for several years, 
having appeared formally before the Commission during the summer of 1952 
and presented a statement to the Commission in regard to the necessity of 
findings of fact when orders were issued. 


I will be very grateful if you can make available to me this information, 
Iam 


Sincerely yours, 


Aneus McDONALD, 
Assistant Legislative Secretary. 


FEDERAL TRADE COMMISSION, 


Washington 25, October 21, 1955. 
Ana@us MoDonaA Lp, Esq., 


National Farmers’ Union, 
Washington, D. C. 
Dear Mr. McDonatp: Attached hereto is the list of cases with the information 
you requested in your letter of October 18. 
I trust this is the information which you desire. 
Sincerely yours, 
JOHN W. GwYNNE, 
Chairman, 


74645—56—pt. 1——-5 
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Antimonopoly complaints issued during period July.1,; 1954, to Oct. 11, 1945 


Docket No. Disposition — of Docket No. Disposition nat of 


3. 
2 (2), 2 (b). 
2 (a), 2 (d). 
(c). 
2 (a), 2 (e). 
2 (e). 
...| 3, 5. 
5. 
5. 
anal” 
| Dismissed...| 2 (b). 
D3: 5. 








1 Under “Section of act,’’ numbers refer to Clayton Act sections, except 5, which denotes FTC Act. 
2 OC D—Order to cease and desist. 

3 Indicates consent settlement. 

4 Admission answer. 





Antimonopoly complaints issued during period July 1, 1955, to Oct. 11, 1955 


ai 
| Disposition Section of act 


Antimonopoly orders issued during period July 1, 1955, to Oct. 11, 1955 
Docket No. | Disposition | rT) of 
..| OCD 23.____| 2 (a), 5. 
1 Under “‘Section of act’? numbers refer to Clayton Act sections, except 5, which denotes FTC Act. 


2 OC D—Order to cease and desist. 
3 Indicates consent settlement. 


Antimonopoly final orders issued during period July 1, 19538, to June 30, 1954 





Docket No. Disposition | Section of act! | Docket No. | Disposition | Section of act ! 


—— 


3977 : | 2 (a), 3, 5. 
5 20), 260, Smt 


5624 | OCD.....--| 2 (a) and 5. 
5945 | OCD?_.___-| See. 5. 
DO isssttee eds tad Dismissed...| 2 (b). 

| See. 2 (a). 


.-| 2 (a). 


| ocD! 


! Under “Section of act’ numbers refer to Clayton Act sections, except 5, which denotes FTC Act. 
2 OC D—Order to cease and desist. 

3 Indicates ernsent settlement. 

OCD by default. § Admission answer. 
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Antimonopoly complaints issued during period July 1, 1954, to June 30, 1955 


Section of act | Docket No. Section of act 


(a). 
(ce). 


5. 
7, 8. 


NoTe.—Under “Section of act” numbers refer to Clayton Act sections, except 5, which 
denotes FTC Act. 


Antimonopoly complaints issued during period July 1, 1953, to June 30, 1954 


Docket No. Section of act | Docket No. Section of act 
5. 
2 (a). 
. 2 (a). 
(e). 2 (a) and (d). 
5 


“(e). 2 (ce). 
. 2 (d). 
(d). 


(e). 
(c). 
wv. 
2 (a). 


2 
2 (d) and (e). 
2 
2 


NoTe.—Under “Section of act’ numbers refer to Clayton Act sections, except 5, which 
denotes FTC Act. 


Mr. McDonaxp. I would like to explain this material, the first page 
“Antimonopoly final orders issued during period July 1, 1954, to June 
30, 1955,” fiscal year 1954, that is, and here you have the column of 
docket numbers, here you have the disposition of the case, and here 
you have the section of the act under which the case was brought, that 
is, section 2 (a), and so on. 

Mr. McCut.ocn. That is all self-explanatory ? 

Mr. McDonaup. That is correct—in my tabulation. If you wish, 
I can put my worksheets into the record too. 

Mr. McCuttocu. I take it that that information is in your original 
statement which you have read? 

Mr. McDonatp. That. is correct. 

Mr. McCutt.ocn. In addition to the information which you had 
from the chairman, did you get any other help and assistance or 
a or opinions concerning the statement that you have made 
today ? 

Mr. McDonatp. Yes, sir. 

Mr. McCuttocu. From whom? 
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Mr. McDonap. From Mr. MacIntyre and Mr. Jolitison. Well, I 
consulted just about everyone except employees at the Commission, 
for I felt that if I went down there—I did go to the docket room, and 
I worked there some—but I felt that if I consulted the employees who 
are working there now, it might endanger their jobs. 

But I have consulted with a number of individuals, and I might 
say, Mr. Congressman, that is the way I always work. I try to get 
the best information I can. 

Mr. McCunzocn. You are to be complimented, and there is no 
implication in the questions that you have consulted anyone improp- 
erly. As a matter of fact, I think instead of consulting too man 
people many times we do not consult enough people nor do we consult 
enough source information. 

Now, I would like to refer to your page 33, the second paragraph, 
the first sentence of that paragraph, where you say: 

This case, I understand, has dragged on for 13 years. 


What case is that? 

Mr. McDona.p. That is theAutomatic Canteen case, and you will 
find a complete history of that case in the hearings before the Senate 
Interstate Commerce Committee at the time Mr. Howrey was facing 
confirmation over there. 

Mr. McCutiocn. Was Mr. Howrey the counsel for the Automatic 
Canteen case, do you know? 

Mr. McDona.p. Yes, that is correct. 

Mr. McCutiocu. Do you know when he severed his connection with 
that company and that case! 

Mr. McDonatp. Well, it is my understanding that his law firm 
handled that account, and he did not sever his connections with the 
law firm until he came into the Government. I believe he told the 
confirmation committee that he was going to sever all connections 
with his clients. 

Mr. McCu.iocn. That information is of record in another hearing, 
so that we can get that from another hearing. 

Mr. McDonatp. I believe so. 

Mr. McCutiocs. Do you know whether Mr. Howrey participated 
in the decision of this Canteen case by the Commission ? 

Mr. MacDonatp. Well, I don’t think he did. I don’t believe that 
Mr. Howrey would do that. 

Mr. McCutsocu. Do you know whether he sought to influence any 
other members of the Commission or any employees there or not? 

Mr. McDonatp. No. Iam not casting reflections on the motives of 
Mr. Howrey. 

Mr. McCutiocn. Are you casting any reflections on his course of 
action after he was chairman of the Commission ? 

Mr. McDonatp. Oh, yes. His entire course of action in regard 
to— 

Mr. McCutrocn. In this particular case, though? 

Mr. McDonanp. No. 

Mr. McCuttocn. Then the last sentence of that paragraph is not 
too significant, notwithstanding the fact that you say: 

This significantly is one of the cases in which Mr. Howrey had an interest. 


Mr. McDonanp. Since Mr. Howrey is chairman of the Commission 
in charge of personnel, and since a lot of FTC people have been de- 
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moted or fired, or shifted around since he became chairman, I would 
imagine that there was a great deal of apprehension on the part of the 
FTC staff about what was going to happen next. 

Mr. McCutiocn. But do you have any specific information ? 

Mr. McDonatp. Oh, no, this is just speculation. 

Mr. McCutiocn. That is what I wanted to get at. 

Mr. McDonatp. That is all. 

Mr. McCutiocn. Because we are talking about the functioning of 
an important part of our Government, and if we have facts, I certainly 
should like to have them on the record. But if it is by reason of in- 
ference or imagination or conjecture, then we ought to have that. 

Mr. McDona.p. This is entirely an inference, I think a reasonable 
inference. 

Mr. McCuttocn. And I would like the record to unmistakably show 
that I have not seen Mr. Howrey; I have not talked with him directly 
or indirectly ; I did not know him when he came into the Government. 
I never met him before or never met him until he came before a com- 
mittee upon which I served 3 or 4 months ago, so I am not trying to 
protect him. 

Mr. McDonaxp. Could I add, Mr. Congressman, I do not know Mr. 
Howrey. I have met him twice. There is nothing personal in any 
way in any of this. 

When he was up for confirmation, our national president sent a 
wire to Senator Magnuson, chairman of the committee, suggesting that 
Mr. Howrey’s background ill-fitted him for the job, and that he was 
not attacking his integrity or anything of the sort. 

Mr. McCuttocnu. He no longer is chairman; is that right? I un- 
derstand he has resigned. 

Mr. McDonaxp. I understand so. 

Mr. McCutxocu. At the bottom of page 33, I am reading from your 
statement, and I quote: 

Our information is that under present procedure two lawyers acting behind 
the scenes may settle a case and there is no way for the Commissioners to make 
such a determination. 

From what source does that information come, and is it a fact? 

Mr. McDonatp. As I understand it—and perhaps I don’t under- 
stand the procedure properly, when a case is settled, this is a case in the 
matter of Fuel Gas Corp., docket 6362—as I understand it, when a 
case is settled this is all that the Commission has to go on. 

It cannot as a court go over to the prosecution and dig up evidence, 
because it states here in this consent order that this document shall 
constitute the entire record in the proceedings, and so forth. 

So how is the Commission going to know what kind of practices 
were engaged in ? 

And I am not reflecting on any member of the staff of the Commis- 
sion, but Judge Arnold this morning indicated various situations 
where it might be a great temptation to enter into a consent order. 
[ would like to see this procedure looked into, if the committee could 
vet in there and get some information. I really don’t have the infor- 
mation, 

Mr. McCutxocu. That is what I am concerned about, and you are 
to be congratulated for bringing it to our attention. 
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Mr. McDonatp. I am not damning the consent order procedure 
100 percent. I am suggesting that, on the face of it, it seems a very 
bad practice, and I suggest the committee look into it. 

Mr. McCutiocu. Yes. Now on the one side you have lawyers rep- 
resenting whom in this sort of thing that we are talking about right 
here, representing the Government ? ‘ 

Mr. McDonaxp. You have lawyers representing the Government. 

Mr. McCuuxocn. And from what department of Government do 
those lawyers come? 

Mr. McDonatp. The Federal Trade Commission. 

Mr. McCutxiocn. And on the other side you have the lawyers rep- 
resenting whom ? 

Mr. McDonatp. The respondent. 

Mr. McCutxocn. Are the lawyers on the Federal Trade Commis- 
sion responsible to the Commission in the information that they have 
and the evidence that they have dug up before this case comes on for 
a final determination ? 

Mr. McDona.p. Well, as I understand it, the Commission is a court 
which may not go behind and look into the evidence. 

Mr. McCutiocn. Do they have the benefit of all the evidence that 
has been discovered by the attorneys for the Federal Trade Com- 
mission ¢ 

Mr. McDonatp. No. " 

Mr. McCutiocn. They do not? 

pee McDonatp. According to this document, this is the entire 
record. 

Mr. Yates. Will the gentleman yield? 

I asked Mr. Howrey about that procedure when he was before our 
Appropriations Committee, and he told us that they followed the 
Administrative Procedure Act, under the terms of which the Com- 
mission sits almost like a court en banc, and the Commission attorneys 
try the case as an ordinary litigant’s lawyer would, and I think pos- 
sibly that is what the witness had in mind. 

Mr. McDonaxp. That is a contested case, though, that you are 
referring to. 

Mr. Yares. Yes. 

Mr. McDonatp. These are not contested cases, or fully tried cases, 
where these consent orders are entered into. 

Mr. McCuttocn. Do the members of the Commission have author- 
ity and do they inquire of the attorneys for the Government, the Fed- 
eral Trade Commission attorneys, why they have entered into what 
will be a consent order or a consent decree, whatever you call it, 
before the Commission finally approves it? Do you know? 

Mr. McDonatp. I don’t think so. 

Mr. McCutiocu. You don’t think so? 

Mr. McDonaxp. I don’t think they are allowed to discuss the case. 
Now we are getting into very deep water here, but that is my opinion. 

Mr. McCuttocu. Who furnished you this information, as you say 
“our information is that under present procedure”? Whom did you 
ask about that procedure? Who furnished that information? 

Mr. McDonatp. I have been interested in the consent order without 
findings of fact for several years, 

Mr. McCutxocu. First of all, do you remember who furnished that 
information, or where you got it? 
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Mr. McDonatp. If you will just let me give you a little background, 
I can answer your question. 

I appeared before the Commission informally in regard to the 
consent order procedure in 1952. I did some research in regard to 
consent order procedure. 

My attention was attracted to the fact that various groups were 
urging that consent orders, without findings of fact, be instituted, 
when a Mr. Montague, I believe—I am speaking from memory, vague 
memory—a Mr. Montague, I believe, of the District Bar Association— 
I would like permission, Mr. Chairman, to correct this in the record, 
but my memory is that Mr. Montague had appeared before the Com- 
mission and urged the Commission to do away with findings of fact, 
to institute consent orders without findings of fact. Mr. John Carson 
called my attention—— 

Mr. McCuiiocn. When did you say that was? 

Mr. McDona.p. 1952, in the summer, I believe. I searched my 
files recently for my presentation and I was unable to find it but you 
will find my presentation in the minutes of the Commission at that 
time. Who furnished me this information? I went down to the 
docket room and-asked for it, and they gave it to me. 

Mr. McCutxocn. The docket room at the Commission ? 

Mr. McDonap. That’s correct. 

Mr. McCutx1ocn. You don’t have any recollection of talking this 
particular thing over with any other person recently ? 

Mr. McDonaxp. I have talked this over with John Carson, with 
Commissioner Mead, I believe with Mr. Spingarn, as a matter of fact, 
as late as an hour ago at lunch. 


Mr. McCutiocn. In this same paragraph, the next to the last 
sentence, I quote the following: 


Mr. Howrey’s administration has been accused of operating in the dark and 
behind closed doors. 


Could you tell me who made that accusation and when it was made 
and where it was made? 

Mr. McDonatp. I am afraid I couldn’t, Congressman. That per- 
haps shouldn’t have been in my statement, but that is the general talk 
you hear around town. 

Mr. McCutiocn. But you can’t pin it down ? 

Mr. McDonap. No; I can’t pin it down. 

Mr. McCutiocn. That is all Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. McDonald. We have 
some other witnesses this afternoon, and I will not interrogate you. 
You have covered the points that I was particularly interested in, 
and I think I got a complete answer to everything I had in mind, 
from the text of your statement, so we will excuse you with thanks. 

Professor ScHwartz. Professor Louis B. Schwartz of the Univer- 
sity of Pennsylvania Law School. 

Professor Schwartz, will you stand and be sworn, please, sir ? 

Do you solemnly swear the testimony you shall give in this investi- 
gation will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Professor Scuwartz. I do, Mr. Chairman. 

The Cuamman. We are delighted to have you, Professor Schwartz. 

Have you a prepared statement? 
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TESTIMONY OF LOUIS B. SCHWARTZ, PROFESSOR, UNIVERSITY OF 
PENNSYLVANIA LAW SCHOOL 


Professor Scuwartz. Mr. Chairman, I have a short prepared state- 
ment that was mimeographed, and I hope placed before members of 
the committee. As an attachment, there also appears another more 
detailed statement. 

The Cuarrman. Yes, that’s right. 

Professor Sctrwartz. A more detailed statement of my general 
position on the report of the Attorney General’s Committee To Stud 
the Antitrust Laws, and of some legislative measures that I think 
ought tobetaken. I hope that is before you. 

The Cuarrman. All right, Professor, if you would proceed in your 
own way, it would be appreciated, sir ; and then after you have finished, 
we would like to have the privilege of asking you questions. 

Professor Scowartz. Mr. Chairman, since I was not advised of the 
particular areas of interest that the committee wished to explore with 
me, I gave you a two-page mimeographed statement of my general 
position on the relationship between the Attorney General’s report 
and the Robinson-Patman Act. 

My general position is that the Robinson-Patman Act is a neces- 
sary supplement to the antitrust laws. I think, on the other hand, 
that the Attorney General’s committee took the position basically that 
the Robinson-Patman Act was anticompetitive. The whole emphasis 
of the committee’s majority report is that it is necessary to reconcile 
the Robinson-Patman Act through interpretation or amendment with 
the broader objective of the Sherman Act. 

I will confess to the committee that for a long time I shared some- 
what the same view. I accepted without question the thing that I 
have heard very often, and that this committee undoubtedly has heard 
repeatedly, namely that the Robinson-Patman Act tended towards 
sin rigidity, which was the opposite of what the Sherman Act de- 
sired. 

As a matter of fact, in my dissent to the report, while I made it per- 
fectly clear that I thought that the recommendations for relaxing 
the antidiscrimination controls were unjustified, I went so far as to 
make a concession that the Robinson-Patman Act tended to create 
rigid prices, 

On further reflection I think that concession was not warranted, 
and I withdraw it in the statement which I have laid before you. It 
is another example of the acceptance which any statement gets if it 
is made often enough, and especially from people who don’t know 
anything about what they are talking about. Iam a lawyer primarily, 
not an economist. I have heard a good many economists say this, and 
so I thought, “well, I will accept this for the time being.” 

In part as a result of some testimony before this committee, and in 
part, also, on consideration of the dissent of Professor Kahn, which 
appears in the report of the Attorney General’s committee, I realize 
that there are multiple tendencies that flow from price discrimina- 
tion. If one can recognize that occasionally a big supplier may use 
the Robinson-Patman Act as an argument against giving a price con- 
cession in a particular case, one must also recognize that ultimately 
he may be forced to make price concessions much more widely and 
much more rapidly, just because there is a Robinson-Patman Act. 
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Furthermore, one of the most serious possible impacts of price dis- 
crimination is upon the inclination of a small supplier to engage in 
price cutting. It seems to me obvious that a small supplier, faced with 
competition by a very large supplier operating in many different 
markets, is going to know that sae rice cutting can be a very 
effective weapon against him, one which he has no counter to. He 
will therefore be deterred from engaging in the kind of price competi- 
tion that he might be willing to engage in if he knew that his big 
competitor could meet the new price only by a general reduction avail- 
able to everybody in the relevant market territory. 

Now, I have said in my statement before you that the majority 
of the committee attempts to divert interpretation and administra- 
tion of the Robinson-Patman Act into the pattern of the Sherman 
Act, that is to say, to turn the clock back from 1937 to 1914, to 1890. 
I think it is worthwhile taking a little bit of the committee’s time to 
document that. 

First of all, let me make it clear that this group is made up of a 
lot of very able people who enjoy my respect for professional com- 
petence, certainly; and also my respect for their integrity. My gen- 
eral feeling about the composition of the committee is that it was 
drawn, for the sake of comaiad expertise, principally from people who 
felt the unfavorable impact of the antitrust laws. If you ask pe 
ple like that what is wrong with the antitrust laws, they tell you where 
the laws hit them. 

Now, in this area, since they were able lawyers, they from time 
to time say, “Of course we recognize that the Clayton Act is not 
the Sherman Act, and that different standards prevail.” But then 
they revert on all the detailed recommendations, and even occasionally 
in lapses of language to the tests of the Sherman Act. I would like 
to point to a few of those. 

don’t suppose members of the committee have before them a 
copy of the report, but I will refer to pages, so that the record will 
show 

The Cuairman. Just a minute. Do we have enough copies here 
for all the members? If not, get them and furnish them. We will 
have them. 

You may proceed, sir. We have enough. 

Professor Scuwartz. I think what I have to say will be compre- 
hensible without actually having the report before you. I will refer 
to the pages, in case some of the members of the committee would like 
to check up on my reference. 

The committee’s position on the Robinson-Patman Act appears as 
a part of the chapter on antitrust policy and distribution. That is 
chapter 4. Right off the bat they indicate their conception of the 
test under the Clayton Act as amended by the Robinson-Patman Act. 
You will see down near the bottom of page 129 sections 2 and 3 of the 
Clayton Act prohibited predatory price cutting, et cetera— 


whenever they tend to substantial lessening of competition. 


Now, the one characteristic of the legal standard ultimately adopted 
in all of the sections of the Clayton Act with which we are concerned 
was that they did not require a demonstration of actual anticompeti- 
tive effect. You didn’t have to show an actual tendency. The lan- 
guage, the critical language at all the points where we are concerned, 
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is “where the effect may be.” While there has been some controversy 
in the courts as to whether that should mean possibility or probability, 
there never has been a requirement of showing that there is an actual 
tendency to injure competition. But the initial statement of this com- 
mittee’s point of view is in terms of actual tendency. Of course I am 
not relying on a single phrase like that. As you go through the report 
they deal, for example, with exclusive dealing. There they make it 
perfectly clear that they are talking about actual tendency. At pages 
144 to 145, for example, they talk 

The Cuatrman. Excuse me. Off the record. 

(Discussion off the record.) 

The Cuarrman. Go right ahead. 

Professor Scowartz. I was saying this inclination of the committee 
toward a test of demonstrated harm to somebody or to the competitive 
system manifests itself in this chapter on exclusive dealing and re- 
quirements contracts, particularly at pages 143 over to 147, where they 
are talking about the Standard Stations case. They say, in so many 
words, that what they want demonstrated before exclusive dealing is 
declared to be illegal is actual] foreclosure from a market. They are 
not satisfied with the test that a substantial amount of commerce has 
been preempted by the exclusive dealing re They want actual 
foreclosure from the market. And as if that phrase were not enough, 
they add that—I am now referring to page 146— 

Sometimes under some circumstances rivals may easily cultivate their own 
channels of distribution especially where essential capital investment is rela- 
tively low— 

et cetera. 

What they are saying is that if a supplier tied up every one of the 
existing distributors in exclusive dealing contracts, it should still be 
possible to justify that if you can show, for example, that mail order 
is a good way of getting to the customers. I think, as I said in my 
dissent, that this is just a straight invitation to market preemption 
instead of a true interpretation of the Clayton Act which was intended 
to cut off restraints in their incipiency. 

Now, if I can ask the committee to go with me to page 165 of this 
report, we are now in the area of the Robinson-Patman treatment, 
again they say—I am starting at the vottom of 164— 
nor should a competitive price reduction be singled out as responsible for injury 
if alternative means of access to goods at the lower price are in any event avail- 
able to the buyer. 

In other words, again, if some large supplier does discriminate, 
gives some people lower prices than others, substantially lower prices 
so that there is no question that the buyer paying the higher price is 
going to be hurt, nevertheless, says the majority, there is no legal 
injury if the fellow who is paying the higher price could go some- 
place else and buy goods at a lower price. 

I submit, again, this is not the test appropriate for practices selected 
by Congress since 1914 as peculiarly likely to lead to monopoly. 

T think I have said enough to indicate that this committee, there- 
fore, operated, despite an occasional disavowal, on the assumption 
that the Robinson-Patman Act does not come into play until more 
than a probability of injury is shown. 
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The Cuarrman. If that is to be the case, then, the Robinson-Patman 
Act would do nothing which is not already done by the Sherman Act; 
would it? 

Professor Scuwartz. Precisely, Mr. Chairman. 

The Cuatrman. There would be no need for the Robinson-Patman 
law. 

Professor Scuwartz. I think that the tendency of the majority was 
to put the whole thing back in the Sherman Act context, which had 
been found inadequate in 1914. 

The Cuairman. From what you have said, I assume that you be- 
lieve that the Robinson-Patman Act is more of a watchdog, to stop 
monopolistic practices before they produce the monopoly. 

Professor Scuwartz. There is no question about it, Mr. Patman. 
It was and is of a piece with the rest of the Clayton Act; that is to 
say, Congress meant, despite what administration has done to this, to 
stop the merger movement at its incipiency. Congress meant to knock 
out exclusive dealing in all cases where there is any substantial likeli- 
hood that this practice will exclude people from substantial markets. 
Sections 2, 3, and 7 are interrelated. There is no question about it. 
As a firm spreads out in geographical scope and increases in size, 
its power to engage in economically unjustified local price cutting, 
perhaps simply to discipline recalcitrant competitors, increases. Con- 
gress recognized that, and said, “Well, if we have to tolerate larger 
and larger units as some say on technological grounds, at least let us 
temper the power that goes with that size by preventing these large 
units from exerting a disrupting effect at other levels of manufacture 
and distribution.” 

Now, I could elaborate on this theme in the majority report, Mr. 
Chairman, but I put to you the question whether I ought not to stop 
at this point. 

The Cuartrman. Professor, possibly we can bring it out through 
questioning. 

Professor Scuwartz. And pursue the interests of the members of 
the committee. 

The Cuaiman. I would like to place in the record here your two- 
page mimeographed statement. 

Also in your statement titled “Outline Summary of a Part of the 
Testimony of Prof. Louis B. Schwartz, of the Law School of the Uni- 
versity of Pennsylvania.” That gives your views more fully and 
completely, no doubt. 

Professor Scuwartz. Yes; that covers the entire report, without 
special emphasis on the price discrimination matter. 

The Cuarrman. That will be put in the record. 

(The statements referred to are as follows:) 


SUMMARY STATEMENT OF PosITION oF Pror. Louts B. ScHwarrz, UNIVERSITY OF 
PENNSYLVANIA LAW ScHOOL 


I was a member of the Attorney General's National Committee To Study the 
Antitrust Laws, and wrote a dissent in which five other members joined. Those 
responsible for publishing the report refused to print the dissent as submitted. 
It was subsequently published at my own expense. My views on the work of the 
Attorney General’s Committee in general and some suggestions for legislative 
action were outlined before the Celler committee of this House, and a copy of 
that outline is attached hereto. With regard to the Robinson-Patman Act 
my basic position is as follows: 
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(1) Business organizations of monopolistic size tolerated under current 
standards of antitrust enforcement must be prohibited from using their vast 
power to destroy competition among their customers or suppliers by granting 
or exacting unjustified price discrimination. 

(2) The Robinson-Patman Act is designed to do that, and to do it more ef- 
fectively than the Sherman Act of 1890, which failed to define specific prac- 
tices forbidden and left the door wide open to the defense that a given restrictive 
practice is “reasonable.” 

(3) The general effect of the report of the Attorney General's Committee was 
to try to divert interpretation and administration of the Robinson-Patman Act 
into the pattern of the Sherman Act. 

(4) The principal overt attack that has been made on the Robinson-Patman 
Act is the assertion that its restraint on pricing freedom is anticompetitive and 
contrary to the philosophy of the Sherman Act. The thought seems to be that 
discriminatory prices are peculiarly favorable to competition. No evidence has 
been marshaled supporting that contention. Price discrimination merely con- 
stitutes one way—ultimately the least competitive way—of meeting price com- 
petition. A large manufacturer who wants to meet a competitor’s lower price 
offer made to one or a few of the manufacturer’s customers ean do so either 
by secret concessions to the few or by a generally announced cut in his own 
prices available to all his customers. Basically the Robinson-Patman Act is de- 
signed to compel him to choose the latter course. The effect is (a) to extend the 
benefit of price competition most quickly to the largest number of customers 
and through them to their competitors and their competitors’ suppliers; and (b) 
to avoid the disruptive and monopolistic effect of the first kind of “price com- 
petition,’ which if unrestrained always grants the first and biggest cuts to those 
customers with the biggest volume of business. These, in turn, use this eco- 
nomically unjustified advantage to the detriment of their competitors. 

(5) It must always be borne in mind that economically justified price varia- 
tion is specifically saved by the act, so that where large volume buying repre- 
sents a real efficiency advantage the large buyer is still entitled to a better price. 
Although the difficulties of fairly estimating cost savings are formidable, most 
of them can be solved by a Federal Trade Commission composed of qualified and 
realistic men of unquestioned sympathy with the objectives of the act. 


OUTLINE SUMMARY OF A PART OF THE TESTIMONY OF Pror. Louis B. ScHWARTz, 
Law ScHOOL OF THE UNIVERSITY OF PENNSYLVANIA 


I. ON THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE 
ANTITRUST LAWS 
A. General appraisal 


Although it contains a few recommendations favorable to free and fair com- 
petition, the overwhelming majority of its proposals in the field of legislation, 
interpretation and administration tend to weaken the antitrust laws. The com- 
mittee failed to carry out its mission to strengthen the antitrust laws primarily 
because it decided to concentrate on legal analysis of existing statutes and de- 
cisions. Thus it managed to avoid facing major issues of policy such as whether 
a pattern of industry domination by 2 or 3 firms requires fundamental change 
in the statutory scheme that permits this condition to continue. Somewhat in- 
consistently, the committee did give effect to its notions of policy in making 
numerous proposals whose combined effect is to relax existing law and impede 
its enforcements. 


B. Major deficiencies 


Among the major errors and deficiencies of the report are the following: 

1. It makes no effective proposals to prevent further expansion of dominant 
firms by merger. 

2. It fails to provide for breaking up existing superconcentrations of control 
in fields like steel, aluminum, motorcars. 

3. It disapproves breaking up monopolistic agglomerations, except as a last 
resort, even when they have been convicted of abusing their power. 

4. It approves industry-dominating patent pools, if they exercise their control 
reasonably. 

5. It approves price fixing under patents and restrictive licensing, without 
regard to whether the licensor is a dominant firm. 
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6. It would exclude compulsory royalty-free licensing as an available form 
of relief in patent-abuse cases. 

7. It encourages exclusive dealing, by making it necessary to show “actual 
foreclosure” from the market—a rule which, if appropriate in Sherman Act 
cases, is certainly inconsistent with the Clayton Act purpose to forbid restric- 
tive practices that are potentially rather than actually impairing competition. 

8. It undermines the Robinson-Patman Act's effort to prevent big sellers from 
discriminating unjustifiably among their customers, and to prevent big buyers 
from coercing price concessions not related to the lower cost of doing business 
with them. 

9. It proposes to impair existing right to the antitrust victim to recover man- 
datory treble damages and to restrict the period for which damages may be 
recoverable. It fails to deal affirmatively with the existing situation under which 
antitrust victims are in most cases practically unable to recover even com- 
pensatory damages because consent decrees under section 5 of the Clayton Act 
do not make a prima facie case of violation. 

10. It fails, except in the one instance of fair trade, to do anything about 
the vast sectors of our economy that have been withdrawn from free competition, 
sometimes by legislative restriction on entry, as in motor and air transporta- 
tion, sometimes by express exemption, for example, for collective ratemaking 
by common carriers and casualty insurers, sometimes by judicial interpretations 
like the primary jurisdiction rule. 

11. The report does not reflect any awareness that anti-trust law has more 
than economic significance in American life. Many Americans believe that 
economie power must be kept reasonably dispersed in order to keep business 
from dominating Government itself. Others believe that a society of vigorously 
independent individuals can exist only where property ownership and entre- 
preneurial responsibility are widely distributed. 

12. The report contains internal contradictions resulting from different 
authorship of various chapters, and does not accurately present the variety 
of opinions among the committee members. 

13. The report says nothing about adequate appropriations for effective 
antitrust enforcement. 


0. The opportunity presented by the report 


Although the Attorney General’s committee misfired, the very fact that such 
a committee was convened and that it failed focuses on the need for positive 
measures in this area and gives the legislative branch of government an 
opportunity to “modernize and strengthen” the antitrust laws. 


II. A PROGRAM FOR LEGISLATIVE ACTION 
A. Investigation 


1. Further generalized investigation of antitrust problems would be of 
doubtful utility. More immediately useful would be a well-financed analysis- 
digest-index of the voluminous information accumulated in all the post-World 
War II congressional hearings. In addition the following specific topics might 
be fruitfully explored, not necessarily by public hearing. 

2. A legislative committee might conduct pilot studies of a few of the very 
largest industrial giants with the specific objective of drawing up tentative 
reorganization plans that would limit these enterprises to reasonably related 
activities on a scale justified by technological requirements. On the basis of 
several such studies Congress would be better prepared to enact general legisla- 
tion, patterned on section 11 of the Public Utility Holding Company Act of 
1935. 

3. A study might be made of the extent of uncompensated injury to com- 
petitors and the public in several of the more important antitrust cases of 
the recent past, especially where consent decrees have been entered. 

4. There should be a study of the number of cases of price fixing and other 
clear violations of the Sherman Act which have been disposed of by FTC cease 
and desist order or by consent decree, when criminal prosecution would have 
been appropriate under the announced policies of the Department of Justice. 

5. There should be compiled a list of the restraint of trade cases brought 
against leading firms, to reveal which if any of them are habitual violators. 

6. The actual operation of some leading patent pools might be closely examined. 


B. Legislation indicated as probably desirable 


1. Prohibit dominant companies from expanding by merger, without advance 
approval based upon a showing of technological necessity. 





72 PRICE DISCRIMINATION 


2. Provide a means for breaking up existing superconcentrations, organiza- 
tions like General Motors and United States Steel. If American Motors is large 
enough to survive, General Motors must be bigger than technological necessity 
requires. If Bethlehem and Youngstown are big enough, United States Steel 
must be too big. 

3. Enact a legislative declaration that competition (free enterprise, untram- 
meled business choice, etc.) is preferable to private (or public) regulation, except 
where Congress has clearly directed otherwise, and that agencies administering 
statutes which authorize dispensation from the rule of competition “in the 
public interest” or “to promote the national transportation policy” shall not 
grant such dispensation unless available alternative methods of promoting the 
alleged public policy are shown to be less practicable. It should not be enough 
to show that a merger inconsistent with the antitrust laws is “consistent” with 
the public interest. 

4. Declare legislatively that the restrictive practices specifically named in the 
Clayton Act are unlawful without inquiry as to their competitive effects in a 
particular situation, when engaged in by dominant firms. 

5. Prohibit restrictive licensing of patents by dominant patentees and the 
combination of dominant companies in patent pools. 

6. Amend section 5 of the Clayton Act to make it discretionary with the court 
whether a consent decree shall be available to help private plaintiffs make out 
a prima facie case; in the alternative, provide a procedure for compensating 
all antitrust victims upon the successful conclusion of any Government Case. 

7. Amend the Motor Carrier Act to eliminate control of entry and rates, as 
well as exemptions from the antitrust laws, direct the CAB to establish condi- 
tions which will make possible new entry into trunkline air transportation. 

8. Repeal the Reed-Bullwinkle authorization of collective ratemaking by rail- 
roads, and the McCarran Act exempting certain insurance operations from the 
antitrust laws. 

9. Repeal the McGuire Act authorizing resale price control in interstate 
commerce. 

10. Raise the maximum fine for violations of the Sherman Act to at least 
$50,000. 

11. Permit the United States to recover as a party injured by antitrust 
violations. 

12. Create a permanent Free Enterprise Commission to take over the anti- 
monopoly functions of the Federal Trade Commission and to make antitrust 
investigations, reporting to the Department of Justice which would conduct 
litigation before the courts. Among the powers and responsibilities of the Free 
Enterprise Commission would be the following: 

(a) Power by regulation to define and prohibit anticompetitive practices. 

(b) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(c) Power to compel the reorganization of excessively large enterprises into 
units conforming with the standard of paragraph (0b). 

(d) Power to make exemptions under standards defined by statute. 

(e) Authority to appear before any Government agency, including congres- 
sional committees, to present testimony Or argument as to the implications for 
free enterprise of the matter before the agency. 

(f) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 


The Cuarrman. Since your statement has never been printed, your 
minority report, do you have some copies of that ? 

Professor Scuwartz. Unfortunately, Mr. Chairman, this dissent- 
ing opinion which I wrote, as you know, was never published. 

The Cuarrman. We would like to have it put in the record. 

Professor Scuwartz. I would be delighted to have it put in the 
record. I cannot supply you with a copy because my supply is limited 
to the one copy I have now. 

(The opinion referred to is as follows :) 
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{For release concurrently with the Report of the Attorney General’s National Committee 
To Study the Antitrust Laws] 


DISSENTING OPINION OF Louis B. SCHWARTz 


This dissenting opinion has been printed and released independently, 
because the cochairman of the committee refused to publish it as submitted. 
Instead the opinion has been dismembered, condensed, and distributed through 
350 pages of majority report. This frustrates the main purpose of the dissent, 
which was to demonstrate that the net effect of most of the interpretations and 
changes recommended by the majority is to weaken rather than strengthen 
the antitrust laws. The cochairmen justify this unauthorized mutilation of 
the dissent on the ground that other committee members were content to have 
their differences noted at particular points in the report. This handling of 
dissents on particular issues, fairly records the position of those who are in 
the main satisfied with the report. It does not fairly present the views of those 
who differ with its basic philosophy. 

The following members of the committee have expressed concurrence in the 
central thesis of the dissenting opinion, that the report inadequately deals 
with the problem of bigness and that most of the specific recommendations 
tend to weaken rather than strengthen the antitrust laws. Each has important 
differences on some points, as noted in the majority report : 

Prof. Walter Adams, Michigan State College. 
Prof. Alfred Kahn, Cornell University. 

Prof. Eugene V. Rostow, Yale Law School. 
Prof. George J. Stigler, Columbia University. 

In addition, Prof. J. M. Clark, of Columbia University, and David W. Robin- 
son, Esq., of Columbia, 8. C., have noted their agreement with major segments 
of this dissent. 


DISSENT oF Louis B. SCHWARTz 


The majority report would weaken the antitrust laws in a number of respects, 
and, even more important, it fails to adopt necessary measures for strengthening 
the law so as to create a truly competitive economy in this country. On 30 
specific issues discussed in this dissent, the report takes a position inimical to 


competition, either by approving existing narrow interpretations or by suggesting 
additional restrictions, Only 2 or 3 of its recommendations look the other way.’ 
I do not mean to suggest that my colleagues of the majority are consciously 
opposed to the antitrust laws. On the contrary, the report expresses their un- 
questionably sincere belief in competition of a sort and within limits; and 
some members of the majority, whose records show them to be active proponents 
of the antitrust laws, have undoubtedly concurred in the report on the ground 
that this is the best compromise that can be achieved in the present atmosphere. 
Moreover, since the report is a composite product of many draftsmen, some chap- 
ters are much more favorable than others to the preservation of independent 
competitive enterprise. This internal contradiction is especially evident in the 
contrast between some portions of chapter 1 enunciating general principles and 
subsequent chapters dealing with particular cases. But the upshot is clear. The 
central thread of the majority report unwinds from a core of belief that the 
competitive situation in this country is satisfactory, and that the antitrust laws 
require modification chiefly to temper their rigor. 

This surprising verdict against antitrust is rendered without any factual 
findings regarding the effectiveness of the present program, or its beneficial or 
harmful consequences from the public welfare standpoint. Indeed, the report 
states explicitly that the committee is not a factfinding body but only an adviser 
on policy.2. This narrow view of its function prevented the committee from 
giving any direct answer to the one question that warranted bringing the com- 
mittee into existence, namely, are the antitrust laws successfully serving the 
purpose for which they were passed, and if not what should be done about it? 


1E. g., to repeal resale price maintenance laws; to permit the United States to recover 
antitrust damages. 

2 It is impossible to give intelligent advice on policy except on the basis of facts found 
or assumed. It is also evident that whenever the Committee does recommend a significant 
change it acts on the basis of findings or assumptions as to how existing law is working. 
For example, the recommended repeal of the so-called Fair Trade Act is surely based on a 
determination that this legislation has cost consumers millions of dollars, unfairly limited the 
business of the most efficient distributors, and promoted horizontal price conspiracies, 
rather than on logical or doctrinaire grounds as suggested in the dissent of Mr. Montague. 





74 PRICE DISCRIMINATION 


To answer this question would have required a good hard look at financial and 
industrial structure and practice in the United States in comparison with the 
goals envisioned by the antitrust laws. This was not done. Instead, the report 
offers a survey of economic theory and a surprisingly detailed review of decisional 
law with special emphasis on recent cases. The million-dollar investigation con- 
ducted by the Temporary National Economic Committee before World War II, 
the painstaking fact-gathering of Senate and House committees since the war, 
the reports of the Federal Trade Commission and of private organizations like the 
20th Century Fund * are substantially ignored. 

I think we need very much more rather than somewhat less antitrust enforce- 
ment. Since the majority do not deal directly with this central issue, I cannot 
tell whether the disagreement results from a different understanding of the 
facts with regard to the present organization of our economy, or from a different 
view of what ought to be. I shall begin by statiag my view of what the anti- 
trust laws are supposed to accomplish. 


ANTITRUST GOALS 


The purpose of the antitrust laws is to preserve liberty, i. e., freedom of 
choice and action, first in the economic sphere but ultimately in the political 
sphere as well. Businessmen are to be free from direction or coercion of other 
businessmen. Buyers are to be free from concerted exploitation by sellers and 
vice versa. No one is to build, alone or in combination with others, an industrial 
empire of such scope that others must perforce deal with him or on his terms. 
Entry into all trades and businesses shail be as free as physical limitations permit. 

This maximization of freedom is desired because of the tavorable economic 
consequences of competition, as is fully shown in the majority report; but that 
is not all. It is also desirable on principle and for its own sake, like political 
liberty and because political liberty is jeopardized if economic power drifts into 
relatively few hands. The centers of great wealth will own and influence news- 
papers, magazines, and broadcasters, direct the development of universities, 
retain the ablest lawyers, economists and public relations specialists, finance 
political parties, infiltrate or wear down the executive agencies by which they 
are supposed to be regulated, and operate powerful lobbies so that the popular 
will itself is shaped to their needs.‘ In addition, individual dignity and respon- 
sibility are magnified in a free economy. Success will not depend solely on the 
favor of superiors in a great pyramid of power, but may be achieved also by 
striking out on one’s own, winning fortune from the patronage of fellowmen. 
Freedom on the economic frontier is today’s only substitute for the open Western 
lands which in other generations nourished American individualism. 

Antitrust also performs the function of keeping governing power in the hands 
of politically responsible persons. Power to exclude someone from trade, to 
regulate prices, to determine what shall be produced, is governing power, whether 
exercised by public officials or by private groups. In a democracy such powers 
are entrusted only to elected representatives of the governed, or to agencies 
designated by the legislature. We are jealous of our economic freedoms even 
when elected legislators enact regulation. Much less are we prepared to acquiesce 
in the wielding of such power by trade groups meeting in private to promote 
the pecuniary interests of their members. When a monopoly or a trade associa- 
tion succeeds in exacting from the public more than a competitive price, it is 
in a very real sense exercising the power of taxation without representation. To 
keep economic power diffuse is to postpone or avoid the day when a resentful 
public will demand direct political control or nationalization of industry. 

Antitrust opposition to overwhelming bigness serves still another purpose. 
Intellectual and artistic creativeness can be imperiled by the quality of same- 
hess imposed on us when standards of thought and form are delivered into the 
hands of a few businessmen, whether they be movie producers, chain broad- 
casters, auto manufacturers, or magazine publishers. 


See Stocking and Watkins, Monopoly and Free Enterprise (20th Century Fund, 1951 
luding action recommendation by a commiitee composed of outstanding representatives 
of industry. labor, agriculture, and the professions of law and economics. 

*It is by no means intended to impugn the motives of the men who have built or operate 
ese aggregations of power, or to suggest that the power has always been abused. On 
the contrary, the men in charge of the destinies of our corporate giants probably make 
each move in the corporate game from business motives which are entirely reasonable. an 
they are probably at least as public-spirited as other men. But self-interest can so easily 
be identified with public interest, that sincerity and good motives are not an adequat: 
reliance against the dangers suggested in the text. 


th 
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Everyone recognizes that many modern industrial operations cannot be per- 
formed on a small scale. Steelmaking, petroleum refining, railroad, steamship 
aud air operations call for large business units. But how large? How much 
larger than technological considerations require? With how much incidental 
extension of operations into related fields that do not require large-scale 
operation? And to the extent that large size is inevitable the question arises 
whether industrial giants should be free to use economic power devices like 
merger, exclusive dealing and price-discrimination with the same freedom as 
smaller units in the trade. 


THE PRESENT INDUSTRIAL SCENE AND APPLICABLE LAW 


In the light of the foregoing, let us take note of some salient features of the 
present industrial scene and the majority’s reaction to the facts. 


A. The Big-T wo, Big-Three pattern 


In the country as a whole or in large regions we find important industries domi- 
nated by a very few corporations. This is true in automobiles, steel, aluminum, 
tin cans, linoleum, cigarettes, liquor, tires, meats, biscuits and crackers, dairy 
products, among others. Many of these corporations were created by merger of 
enterprises that were already fully integrated from a technological point of 
view. Some of these businesses, e. g., biscuit making, can easily and efficiently 
be carried on at relatively small scale; we know from a study by the Federal 
Trade Commission that the merger movement long ago passed the point where 
integration necessarily promotes efficiency, for the study showed that medium 
or small operations were generally the most efficient. Economists tell us that 
when the number of sellers in a market is reduced to 2 or 3, they operate much 
like a monopoly, even though they have not formally combined into a single 
legal unit. 

What, then, is the deficiency in the law which has permitted this condition 
to continue? It is the rule which says that any corporation, no matter how big, 
may swallow up another if it has good business reasons for doing so, e. ¢., 
to expand, and if the Government is unable to show that competition has been 
so restricted that others are foreclosed from a substantial market. This rule 
is in substance supported by the majority although as usual, the expression 
of general principles in chapter I can be cited the other way. The majority fails 
to condemn the United States Steel decision of 1920, where by vote of 4-3 the 
Supreme Court sustained the amalgamation of half the steel industry of the 
country, resulting in 100 percent monopoly in some lines. It views with 
equanimity subsequent phases of United States Steel’s program of expansion 
by merger (Columbia Steel case) despite the avowed purpose of that acquisition 
to acquire a firm market—which in plain talk, means that competing sellers of 
steel are to be denied a chance to get the business of a previously independent 
steel processor by offering better prices and service than the great steel trust. 
The majority report reviews without protest a case like 7ransamerica Corp. v. 
Board of Governors,’ holding that acquisition of 48 banks, doing 50 percent of 
the bank loan business of the Far West, shows no tendency to substantially 
lessen competition. Pillsbury Mills, a recent decision of the Federal Trade 
Commission, is hailed for ruling that a leading firm’s acquisition of a competitor 
resulting in a 45 percent control of the relevant market could not be vetoed 
without a full economie analysis of the Transamerica variety. 

The Timken case stands unchallenged although there the Supreme court went 
so far in its solicitude for the right of amalgamation as to preserve interlocking 
control of international competitors in the very same decree which orders the 
defendants not to use that control to integrate the operations of the two firms. 
In other words, the Timken decision finds that the American company’s acqui- 
sition of control over the British firm was unlawful, assumes that the two firms 
can function as independent enterprises with no technological necessity for inte- 
gration, directs that they function as competitors, yet leaves the ownership 
intact. This is also the pattern of certain consent decrees that purport to re- 
quire competition among members of a family of enterprises under a single 
financial domination. Such decrees in favor of departmentai rivalry lose sight 
of the true significance of competition. Departmental rivalry, such as prevails, 


5206 F. 2d 163 (3d Cir. 1953) cert. denied, 346 U. S. 901 (1953). The judicial decision 
can be explained away as a holding that the administrative findings were insufficient, what- 
ever the evidence may have justified. But the fact remains that the litigation 

bandoned as a result of this case. 
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for example, between the Chevrolet and Buick divisions of General Motors, or 
the Socialist competition between the various production ministries of the 
Soviet Union, looks like competition and may tend to stimulate cost saving 
and selling initiative. Farsighted managements encourage decentralized ad- 
ministration and departmental rivalry for this reason. It would never be allowed 
to go so far as to threaten the profits of the parent enterprise through unrestricted 
price cutting. In other words, departmental rivalry is a device employed by 
management to secure effective control of subordinate divisions. Competition, 
on the other hand, is an institution designed to subject management itself to the 
control of a market where others are free to produce and sell. Departmental 
rivalry would exist if General Motors had an exclusive legal franchise to manu- 
facture all automobiles used in the United States. 

If the Timken situation, involving common ownership of competing or poten- 
tially competitive enterprises, is left undisturbed, how much less is the Court 
likely to interfere with the type of economic empire which is coming to be 
known as conglomerate consolidation because it embraces subsidiaries engaged 
in different, though not unrelated, businesses. The issue is presented in the 
pending suit challenging the Du Pont hegemony in paint, chemicals, tires, and 
automobiles. Is an antitrust law adequate which finds this situation unobjection- 
able so long as the obvious power to influence the flow of trade among these 
subordinate units remains unexercised? I find no intimation in the majority 
report of concern over this type of power concentration. 

To meet the situation described in the preceding paragraphs we need a law 
requiring advance approval of mergers when carried out by industry leaders, 
and placing upon the proponent the burden of proof that the transaction has 
technological justification and serves the public interest. This was proposed by 
the TNEC 15 years ago and by the distinguished committee on cartels and mo- 


nopoly of the Twentieth Century Fund in 1951. Nothing less will stem the merger 
movement, 


B. The apparent immunity of dominant firms 


Antimerger measures are undermined and rendered almost absurd so long 
as a number of colossal enterprises remain apparently immune from the law 
even though they are of greater size than their combining competitors. If the 
existence of a General Motors is not incompatible with the public interest, it is 
hard for the courts to veto lesser combines, especially where it can be said that 
the proposed consolidation will be able to compete more effectively with the 
dominant company. Conversely, if the combination of Bethlehem Steel and 
Youngstown may be opposed, presumably on the assumption that they can sur- 
vive as independents, what is the justification for a United States Steel twice 
as big as Bethlehem? The logic of the situation calls for a public reexamination 
of the justification for these very largest multi-billion-dollar enterprises. This 
could be done by a statute patterned on the Public Utility Holding Company Act 
of 1935, under which the Securities and Exchange Commission simplifies the 
structures of oversize utility holding companies and confines each system to a 
technologically justified scope of operation.° 

Far from considering that proposal, which was submitted to the committee the 
majority report is even hostile to the breaking up of monopolies when they have 
been proved to be illegal. Divestiture is to be invoked only as a last resort and 
only after giving consideration to “the effect of a possible resultant disruption 
upon the industry * * * public needs in peace and war.” This sounds reason- 
able enough, until one turns to examine the kind of application such standards 
have had in the past. For example, when Aluminum Company of America was 
held to be an unlawful monopoly, the Court refused to split it up, principally on 
grounds that an aluminum company must be huge to compete with the huge 
steel and copper companies and that Alcoa’s research laboratory was vital to 
national defense. The first ground leaves one to wonder how the very much 
smaller competitors of Alcoa can expect to survive if the judge correctly gaged 
the minimal size for survival in today’s metal markets. But more important is 
the implicit notion that no monopolist in the field of structural materials need 
fear dissolution under the antitrust laws so long as he has United States Steel 
to point to as his surviving competitor. The national defense consideration in 
antitrust relief can be dangerously misleading. The very fact that our national 


®*“Tf industrial concentration is to be permitted to stand, it is not unreasonable to require 
that it be justified.” Committee on cartels and monopoly, Twentieth Century Fund. See 
Stocking and Watkins, Monopoly and Free Enterprise, p. 553. 
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existence can be thought dependent on a single organization, run by fallible 
human beings, suggests that precisely here private monopoly cannot be tolerated.’ 
Even within the Government we do not concentrate military research in a single 
unit, but enjoy the benefits of rivalry in technological developments between 
laboratories of various defense units. Furthermore, if aluminum research must 
be concentrated in a single organization, national-defense considerations would 
suggest that the resulting technological advances should be made available to all 
producers on equal terms, by divorcing this national research enterprise from 
control of the dominant producer. 

The majority cite with approval the Supreme Court’s dictum in the National 
Lead case, where divestiture was refused in part because there was “no showing 
that 4 major competing units would be preterable to 2, or * * * that 6 would 
be better than 4.” Far from supporting the majority’s admonition for judicial 
restraint in divestiture, this remark demonstrates the opposite: that the Court 
is not sufficiently aware of the nature of oligopoly or the importance of multiple- 
seller competition in framing its antitrust judgments. 

Size, then, can make itself appear indispensable: one has only to monopolize 
enough of an important technology and the courts will fear to lay hands on the 
structure. And size begets size: the hugeness of the leaders of one industry 
will save the monopolist in another industry from dismemberment. This con- 
tagious quality of bigness manifests itself in many ways in today’s economy. 
Banks merge because only giant banks can handle the financing of giant industry. 
But a very large bank must make large loans and therefore courts big industry 
with special favor. Suppliers and customers are driven to integrate, if only to 
achieve the countervailing power upon which some economists have now been 
driven to rely in place of competition. Only big newspapers and broadcasting 
chains can provide the advertising coverage required by the great selling com- 
bines, and only the latter can pay the rates. The upshot is clear: Integrate or 
disappear. Moreover, there has appeared an irrational psychology of competi- 
tion among managements to be No. 1, the biggest, even if this is accomplished 
by buying out unprofitable firms. The same psychology is reflected in a stock- 
market phenomenon: The invariably bullish character of any merger announce- 
ment, without regard to underlying business factors. 

Only intervention by the legislature can roll back the tide of monopoly. The 
nature of the intervention has already been indicated. There must be a legisla- 
tive investigation of the justification for our very largest aggregations of finan- 
cial and industrial control, probably followed by a statute authorizing an appro- 
priate agency to bring these enterprises into some reasonable relationship with 
technological requirements. 


OC. Restrictions on entry 


The American businessman has lost a considerable amount of his freedom to 
go into the trade of his choice. Certain businesses have been officially removed 
from the area of free entry. This subject is further explored under the heading 
of exemptions. It suffices here to note that although trucking is a classic 
example of an industry which should be governed by competition, it is now closed 
to anyone who cannot persuade a regulatory agency that there is need for more 
service, and, in addition, that existing carriers are unable or unwilling to supply 
the need. As if such legal barriers were not enough, the would-be entrepreneur 
who believes that he can meet these requirements faces years of litigation and 
delay simply because the undermanned agencies cannot keep up with their 
dockets, to say nothing of the opposition of those already certificated. In the 


_ 7Cf. the answer once given by the Civil Aeronautics Board to the suggestion that national 
interest would be best promoted by having a single American-flag air carrier in international 
air transportation : 

“To restrict international air transportation to one carrier would place upon one small 
managerial group responsibility for handling matters having tremendous national im 
portance, To conclude that the public convenience and necessity require only one com- 
pany in international air transportation would result in placing that company in a position 
of power which might enable it to interfere with public policies unacceptable to the 
management.” North Atlantic Route case, 6 CAB 319, 325 (1945). 

See also Slichter, Big Business—When Is It Too Big, New York Times, March 20, 1955. 
Professor Slichter is no enemy of bigness ; but he observes : 

“Furthermore, the larger the organization, the greater is the danger that bright proposals 
of swberdinate executives or technicians will be turned down by some overworked or 
unimaginative superior, and, as a result, will never receive proper consideration from 
the top management. There is no complete protection against this danger but among 
- or 3 independent concerns more good ideas are likely to reach top management from 


below than would be the case if these same 2 or 3 organizations were simply 2 or 3 divisions 
of one gigantic concern.” 
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17 years that the Civil Aeronautics Act has been in existence, not one new 
operator has received a permanent certificate to engage in domestic trunkline 
passenger service. 

With regard to the mass of existing regulation restricting entry the majority 
can agree to say only that further moves to substitute restricted entry in place 
of free competition should be taken only with full recognition of anticompetitive 
effects. We can be quite sure that the majority’s admonition will be followed. 
The proponents of these measures do invariably recognize fully the effect on com- 
petition. They expressly intend to displace it. Such things as safety regulation, 
navigation rules, ctc., which are unquestionably proper subjects of regulation 
need not, however, be accompanied by restrictions on the right of entry. Nor 
can the necessary restriction of broadcasting on the same frequency justify a 
system of economic regulation which accords many of the available frequencies 
to the same or affiliated interests.’ 

In so-called unregulated business, entry is restricted by private control of 
raw materials or by existing sellers’ domination of the channels of distribution. 
In this connection one need only consider the difficulties facing a man who 
would like to go into the business of manufacturing automobiles. Assume that 
he has a better car and the manufacturing resources to produce it cheaply. He 
nevertheless faces an insuperable marketing problem since almost all auto 
dealers are tied to the present producers by exclusive contracts or equivalent 
arrangements. A dealer might like to try his hand at selling this attractive 
new car, but he fears to lose his franchise. It is obviously impossible to build 
a parallel nationwide dealer system, The new or foreign car therefore dribbles 
slowly into a few metropolitan areas. No one knows how much faster they 
might win acceptance if all auto dealers felt genuinely free to take a second 
line, or how much more rapid progress domestic autos would make if such a 
potential competition were unleashed. 


“RULE OF REASON” AND CERTAINTY—CONFLICTING DEMANDS ON ANTITRUST 
ADMINISTRATION 


One of the major issues which the committee had to face was the powerfully 
supported proposal to reorient antitrust administration to give greater scope 
to the “rule of reason” and, by the same token, to cut down or eliminate the 
classes of restraint prohibited as illegal per se. The majority report fortunately 
does not call for a general expansion of the rule of reason; but some of its spe- 
cific proposals and the heavy emphasis placed on full economic investigation 
look in that direction. Furthermore, the plausible rule of reason argument for 
relaxing the antitrust laws is so likely to be pressed on Congress, the courts, 
the Department of Justice, and the administrative agencies that the precise 
significance of the proposal should be made crystal clear. 

The rule of reason says that a restraint of trade is illegal only if it is likely 
to be harmful to the public.® The per se doctrine says that some restrains are 
so generally harmful that they are prohibited outright, without trying to de- 
termine whether in the particular case there may be more good than harm in 
the practice. The Sherman Act seems to say that all restraint of trade is hurt- 
ful to the public and therefore prohibited, but the courts soon restricted the 
prohibition to unreasonable restraints. The first 20 years of experience under 
the Sherman Act demonstrated that certain restrictive practices of large cor- 
porations could not be stopped under a rule-of-reason approach. Congress there- 
fore supplemented the Sherman Act with the Clayton Act of 1914 which made 
certain practices ilegal—mergers, tying and exclusive dealing, price discrimina- 
tion—where the effect may be to substantially lessen competition. This test 
moves far in the direction of per se violation and has been judicially declared 
to render unnecessary in some cases the wide economic investigation appropri- 
ate to Sherman Act controversies. In addition, the courts themselves began to 
hold that some restraints were illegal per se under the Sherman Act, particularly 


®See the erosion and invalidation of the Federal Communications Commission ruling 
against multiple station ownership. Great Lakes Television, Inc., FCC Docket No. 10965 
23 USLW 2141 (1954): Storer Broadcasting Co. v. Federal Communications Commission, 
— F. 24d — (D. C. Cir. 1955). 3 

®*To the extent that this shorthand statement differs from some of the discussion i! 
ch. I, I concur in the narrower view of the rule of reason. However, the statement in 
the text fairly expresses the conception of the rule of reason which dominates other portions 
of the report. 
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agreements to fix or influence prices,” to divide markets among competitors, or to 
drive a trader out of business by boycott. 

The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an 
opportunity to justify the restraint in a particular case as harmless or even 
beneficial, but by the same token makes it difficult to forecast how the courts 
will judge the balance of pros and cons. In other words, the uncertainty of the 
antitrust laws, about which certain business groups complain, derives from the 
rule of reason and is inherent in it. Per se rules, in contrast, are quite certain 
just because they do prohibit absolutely and without a chance of justification, 
a situation which likewise aggrieves the critics of the antitrust laws. It is 
impossible to meet both these complaints. One can have more uncertainty and 
fewer per se rules, or less uncertainty and more per se rules. Antitrust critics 
will have to make a choice. 

The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has procedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political, and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price-matching, ete. This has two consequences: (1) It 
makes the proceedings intolerably long and expensive, putting a drag on en- 
forcement and real burden on defendants; and (2) It operates differentially in 
favor of powerful defendants as against smaller units, since only the powerful 
can afford that kind of defense. In a per se case, on the other hand, inquiry 
should stop when the restraint has been identified. 

Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in 
their fields.“ This development is one that the committee might well have 
endorsed, and it is perhaps ripe for legislative declaration. The most powerful 
corporations should hardly find it necessary to bulwark their positions by exclu- 
sive dealing and requirements contracts. On the other hand, the small new 
producers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept 
the restraint. Similarly, mergers of minor units of the industry may have no 
general significance, even if they have been competitors in some degree, and 
should be justifiable under the rules of reason, whereas the absorption of one of 
these units by a dominant firm may signal the doom of the other unit and 
constitute another step in the process of creeping monopoly. 

Recognition of the exceptional circumspection which great corporations must 
observe when it is a question of employing specially dangerous business power 
devices would not be a radical departure from modern standards of corporate 
obligation. Adolf Berle and others have already pointed out that our great 
corporations must and have begun to behave like agencies with public respon- 
sibilities, rather than mere private business aggregations. 


ADMINISTRATION AND ENFORCEMENT 


The chapter of the majority report dealing with administration and enforce- 
ment offers as clear a demonstration as any that the majority operate on the 
undeclared assumption that we have had too much rather than too little anti- 
trust enforcement. As elsewhere in the report, we are presented with an excel- 
lent technical analysis and a series of proposals many of which standing alone 
would seem reasonable enough.” But when they are all added together the total 
effect of the recommendations is clear: To restrict the Antitrust Division’s 
power of investigation, to curtail use of criminal prosecutions, to slow up the 
filing of complaints, to encumber the exercise of prosecutor’s discretion with 
novel internal administrative reviews on request of a defendant, to expand the 
use of the consent decree in a manner calculated to remove the last possibility of 
publie scrutiny of this useful but dangerous practice which, among other things, 


ro oe ef. U. 8. v. Morgan (The Investment Bankers case), F. Supp —— (8S. D.N. Y. 
954). 
_ See, for example, Dictograph Products, Inc. v. FTC, U. 8. Court of Appeals for the 
Second Cireuit, Dee. 15, 1954, 23 LW 2298. This in my opinion is the real basis also for 
Standard Oil Co. v. U. 8., 337 U. S. 293. 

“Some of the proposals are unequivocally worth while, e. g., the inclusion of the United 
States among those who can recover damages for an antitrust violation. I agree also that 
riminal prosecution should not be used to test novel applications of the antitrust law. 
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shields the defendants from damage suits by private parties, to water down the 
threat of treble damage recovery, etc. There is not space here for a full analysis 
and rebuttal of all these neat proposals. I shall discuss a few whose significance 
might otherwise elude the uninitiated, together with some proposals for strength- 
ening the enforcement which the committee declined to support. 

A. Civil investigative demand 

A prominent feature of the report is the recommendation of the civil investi- 
gative demand, a kind of subpena that the Attorney General would use to secure 
information in antitrust investigations. On its face this sounds like an increase 
in the powers of the Department. That is not what some of the proponents of 
this measure have in mind and that will not be its effect. The whole debate about 
the Department’s investigative powers arose not from a Department complaint 
that it had inadequate power, but from defendants’ complaints that the, Depart- 
ment’s power to command information by grand jury subpena was too extensive 
and untrammeled. Although the report does not specifically recommend against 
the grand jury investigation, what is contemplated is the gradual displacement 
of the effective and expeditious procedure by the relatively ineffective civil 
investigative demand. The attack on the grand jury subpena procedure would 
hardly succeed so long as there was no alternative device for compelling defend- 
ants to disclose facts prior to the filing of a complaint. Now one is offered. 
Unlike the grand jury subpena it cannot be used to require persons to testify, 
but only to produce documents. Moreover, a person may disregard the civil 
investigative demand without risk until the Department of Justice obtains a 
court order requiring compliance The burden of justifying the demand for 
information is significantly shifted to the prosecution. 

What are the objections to the grand jury subpena? We are told that it 
debases the law by tarring respectable citizens with the brush of crime when 
their deeds involve no criminality, and that criminal procedures should not 
be invoked where the Department of Justice does not initially contemplate 
indictment. This view entirely misapprehends the nature of Sherman Act 
violations, the investigative process, and the historic role of the grand jury. 
The Sherman Act does not have 2 categories of violation, 1 civil and 1 criminal. 
All Sherman Act violations are both civil and criminal. Until the facts are 
fully disclosed neither the grand jury nor the prosecutor can intelligently 
decide whether to exercise the discretion not to indict. A grand jury subpena 
not followed by indictment does not tar anybody with crime. It is well known 
that grand juries subpena witnesses as well as suspects. Moreover, the historic 
functions of grand juries have extended to civil matters regarded as of excep- 
tional importance, e. g., the conduct of public office, the state of public institutions. 
The grand jury was simply the investigating arm of the Crown and a device for 
screening out criminal complaints so insubstantial as not to warrant prosecution. 
Nothing could be more appropriate than the existence and exercise of this 
sovereign jurisdiction to compel great corporations, whose activities affect the 
public interest, to disclose the facts as to their acquisition and use of economic 
power. 

I would have no objections to the civil investigative demand if it were proposed 
as a supplement to existing enforcement powers. But in the light of the back- 
ground of the proposal and the report’s animadversions on the grand jury 
subpena in “civil” cases, I can only regard this as a step to curtailing the 
Department's most effective investigative device. 


B. Criminal penalties 


The majority’s proposal “to take some account for inflation” by increasing 
the maximum fine for criminal violation of the antitrust law from $5,000 to 
$10,000 is another case where the report appears to be tightening up while actu- 
ally adopting the least rigorous of available alternatives. Except for a few 
people who would like to see the criminal penalties abolished altogether, there 
is practically unanimous agreement that the 1890 fine level must be raised. 
$10,000 is the lowest suggestion made by any responsible person. It emphatically 
does not compensate even for the dollar inflation since 1890. The purchasing 
value of the consumer dollar stood at 184 in 1890 and has been approximately 
60 in recent years.“ $10,000 today would be equivalent to about $3,300 in 1890. 
In effect, therefore, the majority recommend a 33 percent decrease in the max- 
imum fine. The proposal takes no account of the much greater size of modern 


% Source: Graphic Facts: Institute of Life Insurance, based on Bureau of Labor 
Statistics. 
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enterprises. It is utterly unrelated to the extent to which defendant may have 
profited from its violations. The argument in the report that the small fines 
which have usually been imposed in the past show that a modest maximum will 
suffice misses the whole point of fixing a maximum. A maximum fine should be 
calculated for the worst conceivable case. The judge can exercise discretion 
within that range. If, then, the judge sees $5,000 as the maximum fixed by the 
legislative for the most aggravated violations, he will understandably impose 
lesser fines in the ordinary violation. A maximum of $100,000, limited perhaps 
to willful offenses, would give the judges as well as defendants a better sense 
of the gravity of antitrust violations. If there were added a provision for 
assessment of damages in favor of all alleged victims in one proceeding following 
conviction of the defendant a rational set of sanctions would be in sight. At 
this writing the Judiciary Committee of the House of Representatives has re- 
ported favorably a bill to increase criminal penalties to a $50,000 maximum. It 
is easy to see which side of the antitrust controversy can derive comfort from 
this Committee’s proposed $10,000 maximum. 


C. Consent decrees 


The report recommends that the Department of Justice enter into negotia- 
tions with prospective defendants for consent decrees. Such a practice will 
certainly have the advantage claimed for it in the majority report, namely, 
“increased cooperation between business and Government,” saving time and 
money. What it will also do is whittle away the last remnants of judicial control 
and publie scrutiny in this area, and involve the Government in bargaining with 
a law violator not only as to the relief but also as to the nature of the accusa- 
tion to be made against him. The proposal opens the possibility that the Gov- 
ernment’s complaint will be modified so as to be consistent with the relief that 
defendant is prepared to consent to. But the settlement of an antitrust case 
ought not to be a simple matter of bargain between the Department and the 
defendant. It results in a court order, enforcible by contempt proceedings. No 
judge should abdicate his own responsibility in this field, although admittedly 
he must rely to a considerable extent on the prosecutor’s willingness to accept 
the relief embodied in the tendered decree. This judicial function is under- 
mined if the Government does not state its case independently and in advance 
of the settlement. Furthermore, not only the court but also Congress and the 
public are excluded from any basis for exercising a critical judgment regarding 
the compromise embodied in the decree. 

The report admonishes the Department not to seek relief “deemed” by the 
Supreme Court to be unconstitutional, nor relief “which could not reasonably 
be expected after litigation.” If the Department had observed these seemingly 
fair precepts, it would have cut the heart out of a number of consent decrees 
that powerful and excellently advised defendants have been willing to sign in 
recent years. Obviously no admonition is required with regard to asking relief 
that is clearly unconstitutional. Practicality and professional ethics would 
bar that. It is on the close questions of constitutionality that the majority 
report asks the Government to give up in advance. As appears from another 
section of the report, the constitutional issue referred to here is royalty-free 
licensing. A divided Supreme Court held such a requirement unconstitutional 
in one case. A subsequent Supreme Court decision indicated that the question 
was regarded as unsettled. At least one district court in a well-reasoned opinion 
decreed royalty-free licensing in a contested case, and numerous consent de- 
crees have incorporated this provision. Royalty-free licensing may in some 
situations bear much less harshly on defendant than alternative relief. Why, 
under these circumstances, should this committee take upon itself to impnen 
the propriety of the Department’s asking for such relief in the course of decree 
negotiation? The worst that can happen to defendant is that he will have to 
litigate his case before a judge who will assuredly protect his rights. But 
see the effect on the prosecution of the combination of procedural and relief 
standards proposed in the majority report: The Government is encouraged to 
negotiate with defendant, even before filing a complaint, on the ground that 
this will save money and time. It is empowered to make settlement very at- 
tractive to the defendant inasmuch as private complainants will be left out 
in the cold, which would not be so if the case went to litigation. The prosecu- 
tor is told that his maximum goal in the bargaining is such relief of unquestion- 
able constitutionality as can probably be gotten in litigation. Finally, he is 
assured that any concessions he makes will he substantially immune from 
judicial or other criticism. In this kind of stacked bargaining the Government 
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will never get all the relief to which it is entitled. The only question is how 
much short of that the prosecutor is willing to settle for. 

Instead of urging the Department to broaden its use of the consent decree, 
the committee ought to have considered certain proposals made to it, but not 
reflected in the report, for greater safeguards on the present consent decree 
procedure, One of these proposals would have required the Department to 
publish an opinion accompanying each consent decree, stating the Department’s 
case, the defendant’s position, and the reasons for the Department’s acceptance 
of the particular compromise. It is well known that the necessity to give rea- 
sons for disposition help to assure that they will be reasonable. The other 
proposal would have made it a matter for the judge’s discretion whether or 
not a consent judgment should constitute prima facie evidence in subsequent 
private antitrust suits. Present law provides that in no case shall a consent 
decree, entered before testimony is taken, be available to help the private victims 
recover antitrust damages from the defendant. Few victims are financially able 
to assemble the evidence required to prove an antitrust violation against a 
great combine. One would think it a proper part of the Government’s respon- 
sibility to see that private victims are made whole. But in practice in the 
majority of antitrust cases which are settled by consent decree the Government 
is, in effect, bargaining away all real possibility of recovery by private victims. 


D. Private treble damage suits 


The majority report makes a direct attack on private damage suits by propos- 
ing that the trebling of damages be made discretionary instead of mandatory. 
It is difficult to see what public exigency led to this proposal. Certainly the 
committee made no finding of any adverse effect of the mandatory treble damage 
provision on the public interest. That provision has been in the law for 65 
years and has been part of the British Statute of Monopolies for more than 
300. A real showing of public disadvantage should be forthcoming before this 
relief for antitrust violators should be enacted into law. If the proposal had 
been linked to the suggestion discussed above, that consent judgments should 
ordinarily be given prima facie force against the defendant, something might 
be said for it in relation to a plaintiff who rides to recovery on the Government's 
proof. Surely an antitrust victim who is about to launch his own expensive 
investigation and lawsuit should not have to speculate whether years later a 
judge, in unfettered discretion, will limit recovery to actual damages. But the 
majority report is not even willing to permit recovery of actual damage in all 
cases. Coupled with a proper proposal to enact a uniform Federal statute of 
limitations is an extraordinary provision to limit the damage period to 4 years 
even though the monopolistic conspiracy may have lasted for 10 years before 
the victim even knew of its existence. 


E. Segregation of patent issues 


One more illustration of the tendency of the administration and enforcement 
proposals to blunt the edge of antitrust enforcement while undertaking merely 
to expedite disposal of cases: In the simple and apparently reasonable recommen- 
dation that “where the validity of patents is in issue, that issue should be segre- 
gated” lurks a formidable barrier to effective antitrust prosecution of patent 
pools, especially by private complainants. The proposition would have been 
entirely unobjectionable and worthwhile if there had been added to it a 
clause requiring the segregated patent issue to be tried after the antitrust 
issues. Without that clause the recommendation is an implied endorsement of 
the decision of the District Court of Delaware in Zenith y. R. C. A. that the 
patent issue will be tried first: The licensee of a patent pool refuses to accept 
package licenses and declines to pay further royalties on the ground that 
the licensor is violating the antitrust law by a monopolistic aggregation of 
many patents, good, bad and indifferent. The licensor counters with a suit 
for royalties, which of course he should win if he has some valid patents 
and if licensee’s monopoly theory fails. The Zenith rule requires the patent 
suit to be determined before the court takes up the antitrust issue, even though 
the validity of some of the included patents is not inconsistent with the theory 
of the licensee’s complaint. In other words the licensee may be worn down 
with protracted and expensive patent litigation, before he ever gets a chance 
to show that even good patents cannot be enforced against him because of 
illegal monopolization. Meanwhile his contingent liability for royalties mounts. 
It will soon be clear to a licensee in this position that it is easier and safer to 
join the combine than to fight it. 
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F. Responsibilities of the Department of Justice, Federal Trade Commission, 
and district attorneys 


Two other proposals on enforcement policy which the committee ignored may 
be mentioned here. One would call upon the Federal Trade Commission to turn 
over to the Department of Justice for criminal prosecution the surprising number 
of price-fixing cases that continue to turn up. The administrative slap on the 
wrist is no answer to this kind of willful violation of the clearest mandate of 
the law. The second proposal would call upon the Antitrust Division to activate 
the United States district attorneys in the fight against trade restraint. The 
Sherman Act expressly puts the responsibility on the district attorneys, although 
it also contemplates supervision by the Attorney General. The complete centrali- 
zation of antitrust enforcement in Washington and a few field offices has had two 
unfortunate consequences: (1) Local, but quite effective, restraint of inter- 
state trade goes unpunished because of staff limitation at Washington; and 
(2) the antitrust laws have lost the kind of grassroots support that would be 
forthcoming if the district attorneys were enlisted in its enforcement and edu- 
cated in its significance. These district attorneys become judges and Senators. 
The antitrust program cannot help but suffer if they develop the attitude that 
this law is an esoteric regulation dear only to a group of specialists in Washington. 


DISTRIBUTION PRACTICES 


Chapter IV of the report dealing with distribution practices is so workmanlike 
an analysis of present law that it seems almost ungracious to point out that, 
with one notable exception, the changes it recommends are in the direction of 
retreat rather than advance for the antitrust laws. The exception of course is 
the recommended repeal of resale price maintenance laws, with which I enthusi- 
astically concur. 

I dissent from “actual foreclosure” test espoused by some portions of this 
chapter. It is inconsistent with the Clayton Act conception of stopping restric- 
tive practices before they do demonstrable harm. Where a dominant company 
begins to require its distributors to deal exclusively with it, I would strike the 
practice down without waiting for the company to sign up so many distributors 
that competitors experience difficulty reaching the consumer market. The sug- 
gestion at one point that a manufacturer might lawfully “preempt” all inter- 
mediate distributors if rivals “may easily cultivate their own channels of 
distribution” seems to me a gratuitous invitation to restrain trade. 

I dissent from the majority’s espousal of the proposition that charging dif- 
ferent prices to purchasers of the same product, who compete in its resale, does 
not establish a prima facie violation of the Robinson-Patman Act. The majority 
would follow the seventh rather than the second circuit in this regard, and 
require proof of injury to competition. The vice of this rule is best illustrated 
by the seventh circuit decision which adopted it: The dominant producer of 
switches sold them at grossly discriminatory prices to various furnace manu- 
facturers. Upon proof that the furnace manufacturers who paid the highest 
prices for switches nevertheless sold furnaces at lower prices than their furnace 
competitors, the seventh circuit concluded that price discrimination in switches 
had not injured furnace competition. I do not see the virtues of a rule that 
legalizes price discrimination against one’s most efficient customers, those who 
are able by virtue of superiority in other branches of their business to overcome 
the disadvantage imposed by the price discrimination. Moreover, the majority 
conceive that proof of injury fails if the buyer can be shown to have “alternative 
means of access to goods at the lower price.” Supplying proof of injury accord- 
ing to these standards will prove expensive if not impossible for the Federal 
Trade Commission. To require it is once more to revert to inappropriate 
Sherman Act standards in interpreting the Clayton Act. 

I dissent from the proposition that FTC orders directing Robinson-Patman 
Act violators to cease and desist from discrimination should automatically lose 
their force whenever the company bound by the order faces “a new competitive 
situation” or “responds to a new business development.” Under this proposal 
Violation of the order can only be established by the same evidence as would be 
necessary to establish an original violation of the act. 

I dissent from the attack on the quantity limits proviso, not because I am 
convinced that the proviso is useful, but because the pending case on this subject 
is the first time in the 18 years of the act’s existence that the rule has been 
invoked. In the absence of real experience this would appear to be unseemly 
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haste in urging Congress to repeal a law that small-business men regard as 
important protection against price discrimination. 

I join in Walter Adams’ dissent as to the moditication of the defense of “good 
faith,” particularly in view of the stated purpose of the majority to make this 
defense good for any meeting of a competitor’s price that is not “an incidental 
byproduct of a scheme to monopolize * * *.” Again a Clayton Act practice is 
being treated as a Sherman Act restraint problem. 

I dissent finally from the disavowal of the Rigid Conduit case, in which the 
FTC issued a cease and desist order against dominant firms in an industry 
where all were doing business at delivered prices. The majority believes 
that it should be necessary for the Commission to prove conspiracy among 
the firms, and that by more than “conscious parallel action.” The Theatre 
Enterprises case upon which the report relies was a Sherman Act proceeding, 
and the Supreme Court held only that conscious parallel action did not require 
an inference of conspiracy. Conspiracy is not a necessary element of a violation 
of the Clayton Act or of section 5 of the Federal Trade Commission Act. The 
significance of parallelism under these sections is not conspiracy, but probability 
of injury to competition. If only one firm in an industry is selling on a delivered 
price basis some buyers may be able to gain from proximity to another producer ; 
but if all sellers use the same system, buyer choice is foreclosed. In this case, 
as in others, the committee seems too eager to retreat from existing law against 
which there is little pragmatic evidence. 

The Robinson-Patman Act is an unhappy necessity. It tends to encourage 
price rigidity inconsistent with Sherman Act objectives: but on the other 
hand it curbs the power of corporate giants who would otherwise be relatively 
free to undermine their own smaller competitors by price discrimination, or 
to raise havoe with competition among their customers. So long as we permit 
unregulated industry to amalgamate into units of monopolistic power, it will be 
necessary to restrain their freedom in pricing, just as sections 2, 3 and 4 of the 
Interstate Commerce Act are required to prevent discriminatory practices by 
railroads which enjoy legal protection from competition. If the majority had 
made realistic proposals for decartelizing the American economy. I could readily 
have agreed to retreat on price discrimination. But when they combine a 
status quo position on bigness with an attack on the Robinson-Patman Act, 
I see only a strengthening of the power of the already powerful. 


PATENT RECOMMENDATIONS OF THE REPORT 


If this committee had been assembled to restate existing law, there could be 
little quarrel with most of chapter V on patent-antitrust problems. But the 
Attorney General needed no committee like this to tell him what the law is. He 
and the Nation would like to know whether this law is working satisfactorily or 
whether it should be changed. The majority report meticulously reviews the 
cases attempting to reconcile patent and antitrust principles, and finds little 
to criticize in the series of landmark decisions favoring the patentee at the 
expense of competition. Since it is common knowledge that the law has not 
prevented the growth of comprehensive patent pools that dominate important 
sectors of technology, I cannot join in a judgment that the antitrust laws as 
presently construed are adequately dealing with the problem. 

The first of the landmark decisions on which the present pattern of restraint 
of trade by patent has been built is Justice Taft’s decision, in the old General 
Electric case, that so long as GE held the dominant lamp patents it might require 
Westinghouse not only to pay royalties for the use of the invention, but also 
to avoid price competition with GE. It is difficult to see why a power to fix 
prices is a necessary or proper part of an inventor’s reward. It has never been 
shown that this dangerous power must be added to the other benefits of a patent 
in order to provide adequate incentives for invention, disclosure or licensing. A 
patentee obtains the exact value of his lawful monopoly on the invention when 
he exacts all the traffic will bear in the way of royalties, or by exercising his 
privilege to be the sole maker or seller. When the patentee seeks, in addition, to 
control his licensee’s prices it must be because he fears that the advantage 
which he has in technology is more than overbalanced by his competitor's 
advantages in plant efficiency, management, labor relations, and cost of materials, 
so that whatever he charges in the way of royalties will still leave his competitor 
in a position to sell for less. But there is no justification for depriving the public 
of the benefits of competition in all these other aspects of production and dis- 
tribution merely because the patentee is entitled to a protected price for his 
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inventive contribution. Stated another way, a Westinghouse lamp employing 
GEH’s invention might have embodied 2 cents’ worth of GE inventive contri- 
bution and 20 cents worth of unpatented material and workmanship furnished 
by Westinghouse. The majority report recognizes that a patentee of some small 
device, e. g., a radio switch, may not fix the price at which a licensed manufac- 
turer sells radio sets incorporating the patented switch. This is on the ground 
that the patentee would be controlling the price of more than his invention. 
The same principle should apply where the patentee endeavors to control not 
merely the price of his idea, but the price of a much more valuable object that 
somebody else manufactures and owns. Finally, even if something can be said 
in favor of price-fixing of manufacturing licensees by an inventor who is not 
himself competing with his licensees, or who together with his licensees is a 
small factor in his industry, it would plainly be unnecessary and dangerous 
to permit dominant firms in an industry to play this game of “I fix your price 
on this product under patent A, and you fix my price on that product under 
patent B.” 

The vice of the actual decision in the General Electric case goes even further 
in a respect which has been little observed, although it was brought to the notice 
of the committee. GE was not only allowed to fix the price at which Westing- 
house sold lamps; it was also allowed to compel Westinghouse to imitate GNH’s 
resale price maintenance policy. The essence of this policy was to maintain a 
resale price at the consumer level by dealing only through distributors and sub- 
distributors who would agree to function technically as “agents.” In short, 
Westinghouse was compelled to abjure selling lamps to independent distributors. 
How.such dictation to one’s competitor can be regarded as a normal reward of 
invention eludes me. Yet the GE case stands as a bastion of the majority report. 

A second bastion is the famous Cracking Patents case together with all its 
progeny standing for the proposition that the Sherman Act does not require 
competition in the licensing of patents.* That is the nub of the majority 
report’s position on patent pooling; it is lawful to combine patents of various 
owners up to the point where they dominate the entire technology, so long as 
the patentees exercise their power reasonably. I had thought the Sherman Act 
forbade all monopolies, not merely those which misbehave; and as a practical 
matter it is almost impossible to police the “reasonableness” of the terms de- 
manded by a patent pool controlling hundreds or thousands of patents. Every- 
one realizes that cases will occur where the owners of two patents must combine 
them by transfer or cross-license in order to achieve a marketable product. But 
to transpose this simple solution to cases of “patent deadlock” between giant 
firms whose combination will compel entire industries to pay noncompetitive 
royalties is to ignore the crucial element of monopoly in the latter situation. 
When, as in the Cracking Patents case, several of the largest integrated petro- 
leum companies develop and patent competing refining processes and are en- 
gaged in competitive licensing, we may be sure that none of them is going to 
abandon the field because of patent deadlock, even if we refuse to authorize 
them to pool their patents. If the Cracking Patents case had gone against the 
defendants a number of results might have followed, all preferable to the patent 
pool from the point of view of the public interest. The patent conflict between the 
companies might have been pressed to decision of the Supreme Court. Some or 
all of the patents might have been held invalid, thus opening the technology to 
general free use. Certainly the chance that a smaller licensee or infringer would 
be able successfully to challenge this combined array of patents was much 
reduced when the Big Four closed ranks. A second consequence of barring 
industry-dominating patent pools might be that one of the partners would 
ultimately establish its exclusive right to some or all of the process—but 
meanwhile there would have been a powerful incentive for research to produce 
other non-controlled processes. A third possibility would be independent com- 
petitive licensing. 

A third major example of the willingness of the majority to accept without 
question present law subordinating antitrust to patent considerations is the 
endorsement of the General Talking Pictures case. This involved an incident 
in the program of the electronics pool to regulate the industry by confining 
licensees to particular fields of use. Reading the majority report one would not 
even be aware that there had been responsible criticism of the practice of licens- 


“This is not the necessary interpretation of Justice Brandeis’ opinion, as ch. I of the 
majority report fortunately points out. I speak here of the treatment of ch. V Patent- 
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ing with restrictions on use, quantity or territory. Yet, only 15 years ago, the 
Temporary National Economic Committee, following the greatest organized 
investigation of monopoly questions ever conducted in this country, unanimously 
condemned restrictive licensing of this sort. 

Finally, it is worth noting two instances in which the majority report does 
recommend a change in existing law, in both cases to weaken it. It is settled 
law that sale of a patented product on condition that the purchaser buy another 
product is an illegal abuse of patent power. The majority report however 
would change this to require the Government to prove that the patent was 
“broad and basic” before the tying clause becomes illegal. Again, the majority 
report on the basis of a single district court decision opens the door to control by 
the patentee over the use of his patented product after sale, where the restriction 
is “reasonable,” despite a long line of Supreme Court decisions pronouncing 
flatly against controls by the patentee after he has realized the monopoly reward 
by sale. The report makes no showing of hardships under existing law or of 
public advantage to be gained from the proposed changes. The suggestions 
seem to derive from pure ideology—a conviction, not derived from practical ob- 
servations, that businessmen should be allowed to justify a restraint on the 
ground that it is reasonable. Justification is permitted for very many classes of 
restraints; but it is also elementary in this field that some classes of restraint 
may not be justified. The more classes of restraint that are brought into the 
justifiable group the more uncertain the law becomes. Uncertainty is one of the 
principal complaints leveled against the antitrust laws by businessmen. Surely 
the law ought not to be amended in the direction of less certainty and less effec- 
tiveness without compelling practical reasons. 

I have dealt elsewhere with the committee’s strictures against royalty-free 
licensing as a mode of relief. At this point I add only the observation that 
neither I nor anyone else recommends royalty-free licensing as a “‘penalty” or 
“forfeiture.” An injunction against exaction of royalties so long as may be 
necessary to reestablish competitive conditions is all that is in question. In 
some situations this might call for no more than a temporary loss of the right to 
collect royalties. The majority report concedes that an antitrust decree may 
properly restrain pending infringement suits. Yet the liability of licensees or 
infringers in such suits may well exceed any possibility of “reasonable” royal- 
ties that the antitrust defendant could collect in the future. Moreover, the in- 
fringement suits seek to recover on liabilities already accrued, vested rights, un 
like the mere prospect of profits which alone is at stake in the royalty-free 
licensing provision. To condemn royalty-free licensing as deprivation of property 
without due process, while acquiescing in decree provisions enjoining pending in- 
fringement suits is a logical contradiction. Both cases involve a loss of valuable 
rights (so does a restriction to reasonable royalties, which at once reduces the 
value of the patent in proportion to the reduced royalty which is can command) ; 
but both cases afford due process in the sense that the loss is imposed only after 
full hearing pursuant to reasonable legislative mandate to frame a decree that 
shall restore competition. 


LEGISLATIVE, JUDICIAL, AND EXECUTIVE EXEMPTIONS FROM THE ANTITRUST LAWS 


One of the most disturbing phenomena in the antitrust field is the proliferation 
of exemptions from the law, discussed in chapter VI of the report. Every 
exemption cuts down the area of our economy governed by free competitive enter- 
prise; and, while one must recognize that competition alone will not always 
provide adequate protection of the public interest, the inroads of protectionism 
in domestic trade should be kept to a minimum. One would suppose that the 
first duty of a committee like this would be to advise the administration whether 
the exemption process had gone too far. Yet the exemption chapter opens with 
a declaration that the majority will not attempt to pass judgment on this ques- 
tion of policy. Instead, the report undertakes merely to say whether existing 
statutes are being interpreted in accord with “legislative intent.” Since we 
have not felt bound by existing legislation in other parts of the report, whic! 
recommend a number of changes in present law, I am unable to account for the 
majority’s diffidence here. Much of the legislation reviewed in this part of the 
report, e. g., the Motor Carrier Act, the Federal Communications Act, the Civil 
Aeronautics Act, was passed during the depression of the thirties. It was a 
time of desperation when we nearly abandoned free competition entirely in favo 
of industry self-regulation under NRA. Surely it is time for a fresh look at po!- 
icies born in this atmosphere. Congress may wish to change its intent. 
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Even within the self-imposed limitations of the majority, it is regrettable 
that the report does not clearly disavow a number of judicial, administrative, 
and executive actions which have unduly expanded the exemptions. For 
cxample, the motortruck business is one that almost any disinterested economist 
would say should be competitive. Yet the 1935 Act restricted entry and em- 
powered the Interstate Commerce Commission to authorize mergers that would 
otherwise violate the antitrust law. The McLean case discussed in the majority 
report involved a tremendous merger of trucklines into Associated Transport, 
Ine. The ICC approved it over the opposition of the then Attorney General and 
the Department of Agriculture. The Supreme Court, by a vote of 5—4, refused 
to require the Commission to find, as a prerequisite to approval, that merger on 
this scale was requisite to effectuating the national transportation policy. In- 
stead, the Commission was told in effect that where a given transportation ob- 
jective can be achieved either through merger or by some other means not 
involving impairment of our competitive system, its decision to take the merger 
route will not be questioned. The beneficial effect attributed to the Associated 
Transport merger was the creation of a single ownership through-service from 
Florida to the Northeast. However, the lines which were consolidated were not 
only linked end to end on the north-south route; they also were in competition 
on parallel routes over thousands of miles. This competition was eliminated 
by the merger. Another way to achieve integrated through-service would have 
been to permit several of the companies then operating on segments of the route 
to extend their service, as they would have been glad to do. We would then have 
had all the benefits of the merger, plus competition on the long haul, but with- 
out sacrifice of the competitive mileage. The full extent to which public interest 
has been subordinated to private gain in mergers is revealed by the fact that 
our regulatory bodies have not been given power to compel mergers in the public 
interest. They can only approve mergers voluntarily submitted by the industry 
groups. The situation clearly calls for congressional reconsideration. 

Another serious inroad on competition is the growing practice in the trans- 
portation industry to subject rates of individual companies to industrywide dis- 
cussion and agreement. The majority’s treatment of this subject is necessarily 
emasculated by the preliminary decision not to pass judgment on the necessity 
for these arrangements, but only to debate what existing laws seems to require 
or permit. For this same reason the report is equivocal also regarding restric- 
tive practices in the steamship trade, where, by agreement among the members 
of the shipping conferences, a 10 or 20 percent penalty rate is charged against 
shippers who do not refrain from patronizing nonconference vessels. It is to 
the credit of the committee that the discussion does reveal a genuine concern 
with the extent to which this cartelization has been permitted to go. 

The report fails to identify several quite important statutory exemptions that 
ought to be reexamined in any thorough appraisal of the antitrust laws. The 
multibillion dollar insurance business, for example, has been singularly success- 
ful in retaining its freedom to cartelize its share of interstate and foreign com- 
merce. For a long time there has been on the books an unqualified exemption 
of marine insurance. The rest of the insurance business secured an exemption 
under the McCarran Act, which purports to make the Federal antitrust law 
inapplicable to the extent that the business is regulated by the State. This has 
a plausible States rights sound, until one recalls that regulation is not a substi- 
tute for competition but only a supplement. Most assuredly State regulation is 
not going to provide any substitute for competition in keeping insurance rates 
down. In the first place, State regulation is primarily concerned with the finan- 
cial security of the insurers, i. e., adequacy of reserves and propriety of invest- 
ments. Gradually the industry has swung the State regulators toward the 
notion that the best way to guarantee safety is to prevent rate cutting. This 
idea gets its start in legitimate cooperative “risk-rating” bureaus where the 
companies pool information on losses. Soon the collective risk-rating turns into 
collective premium setting, despite the fact that the loss experience of different 
companies varies widely in accordance with their selection of risks and the 
greater success of some companies in making profitable investments and trim- 
ming selling costs. State insurance regulation ranges from excellent to mere 
formal control carried out by incompetent political hacks with inadequate staffs. 
There is a place both for State regulation of solvency and Federal requirement of 
competition; one is not a substitute for the other. 

Another field in which great power over Federal commerce has been turned 
over to State regulation is petroleum. Here there is no explicit exemption from 
the antitrust laws; but a system of price maintenance by State officials has 
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been preserved by periodically renewing congressional approval of an inter- 
state compactron oil. Underthe authority so granted the few oil-producing States 
coordinate their oil production so as to control the price that the rest ‘ofthe 
country must pay. This arrangement, like other exemptions, traces back to 
exigencies of the great depression and wears the protective coloration of a 
“conservation” measure. The fact of the matter is, however, that State regula- 
tion of production long ago detached itself from engineering considerations and 
proceeds primarily on the basis of realizing a profitable price for most producers. 
The Texas Railroad Commission has not even troubled to disguise its true role 
as pricemaker for domestic and even imported petroleum, but calls to account 
integrated oil companies that dare to import crude petroleum, with the implied 
threat that continued importation will lead to cuts in allowable domestic pro- 
duction. Thus the foreign commerce of the United States in a strategic material 
is governed by local officials, who in turn cannot help becoming the spokesmen 
for dominant industry groups. 

The oil industry also furnishes the most remarkable illustration of a ten- 
dency toward exemption from the antitrust law by action of the executive 
branch of the Federal Government. The tendency to give more discretion 
to the executive department manifests itself in the proposal of the majority 
to expand the consent decree practice and in the recommendation of legis- 
lation authorizing the President to grant exemptions in pursuance of national 
defense objectives. But the most striking recent exercise of executive discre- 
tion to dispense with competition was in the case of the Iranian oil cartel, 
where, without legislative authority, five leading American companies were 
permitted to join with dominant foreign interests in the greatest international 
oil cartel the world has seen. Its membership comprises the producers of 
not less than 87 percent of the free world’s oil. In essence, what occurred was 
this: The Iranian Government decided to nationalize the properties of Anglo- 
Iranian Oil Co., a British enterprise holding an exclusive franchise in Iran. 
There was disagreement over the amount to be paid and other terms. Western 
governments and oil companies having concessions in other Middle East coun- 
tries supported the British. An impasse led to shutdown of Iranian production 
and an economic and political crisis in Iran. Iranian public feeling made it 
necessary that the hated British monopoly be at least partially displaced. The 
new international cartel was the answer. Perhaps it was the right answer. 
from the military-diplomatic point of view, despite some indications that we may 
have succeeded in diverting a portion of Iranian ill-will from the British to our- 
selves, and despite rumblings of protest already heard in Europe against the 
economic consequences of the Near East oil cartel.“ But objections to the plan 
from the standpoint of American antitrust policy are formidable. Here were 
huge enterprises already established on various concessions in’ the Middle Bast 
with more than adequate reserves of oil. Some of them had already been offi- 
cially accused of conspiring to maintain an artificially high price for this cheap 
Middle Eastern petroleum. The Wall Street Journal reported the open secret 
that one of their main concerns in entering this pool was to see to it that Iranian 
production should not return to the world market too rapidly so as to hurt 
the world price. Only the antitrust laws stood in the way. This obstacle was 
surmounted by an extraordinary dispensation granted by the executive depart- 
ment, without sanction of any statute of Congress.* Moreover this executive 
exemption contained no conditions designed to safeguard the public interest or 
the interest of American oil refiners who must buy foreign crude. When the 
American Five and their European partners meet te discuss Iranian production 
policy they must inevitably take into account their production and sales from 
other concessions and even at home. Discussion of production becomese in the 
end discussion of the market and of price. No representative of the American 
public sits in on these discussions. There is no guaranty of any sort that this 
private cartel coordinating production of the world’s cheapest oil will give the 
public the benefits of its low cost. 

The history of executive intervention in antitrust policy is not reassuring. 
whether we look at President Theodore Roosevelt’s approval of some early United 
States Steel expansionism, or at executive disposition of surplus steel and rubber 
plants to dominant firms since World War II, or at the concentration of defense 
orders in the largest companies, or at the exercise of Presidential prerogative 


% New York Times, March 18, 1955, p. 41: U. N. Unit Attacks Europe Of] Prices. 
%In its daring invocation of the President's defense powers to transcend legislative 
authorization it is comparable to the seizure of the steel plants in 1952. 
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in contrelling-competition in international aviation. Executive decisions are 
generally and often necessarily made in comparative secrecy without detailed sup- 
porting explanation. These references to the dangers should not be taken as 
an argument for disabling the executive completely in this area. All that is 
suggested is that Congress define the exemption power, and place as much of 
the factfindii g and decisionmaking as possible in the normal deliberative tri- 
bunals. Executive intervention should be limited to a veto or modification on 
defense grounds, based on a finding that the defense objective cannot feasibly 
be achieved except by exemption from the normal requirements of the antitrust 
laws. 

Finally, I must record my reservations as to the majority’s disposition of the 
“primary jurisdiction” controversy. In particular, the report ought to disapprove 
the judicially created exemption for anticompetitive behavior in regulated in- 
dustries. where the parties. engage in it without any attempt to comply with 
the statutory requirements for exemption. The mere fact that the regulatory 
agency might authorize the behavior should not be a defense to an antitrust 
proceeding. Furthermore, it should be clearly recognized that abuse of admin- 
istrative procedure to obstruct a competitor’s activities may itself amount to a 
violation of the Sherman Act even though the agency does have “primary juris- 
diction.” It would be hard to devise a more effective scheme for destroying a 
competitor than by wearing him down in protracted and repeated administrative 
challenges of his right to do business. 


FOREIGN COMMERCE 


I join in the dissent of Eugene Rostow on the failure to recommend efforts 
at the international level to reduce monopolistic practices in world commerce, 
and record my doubt that experience under the Webb-Pomerene Act justifies 
its continued availability at least for the exporting giants who have made the 
most of it. 


A PROPOSAL FOR LEGISLATIVE INVESTIGATION AND TO CREATE A FEDERAL FREE 
ENTERPRISE COM MISSION 


A number of specific legislative proposals have been advanced in the preceding 
pages. But it may be that the most important consequence that could flow from 
this committee’s work would be the launching of a major legislative investigation 
of the state of competitive enterprise in this country. The investigation should 
undertake to do the factfinding that the committee declared itself unable to do. 
If, upon investigation, it is found that a situation has grown up under present 
law that is inimical to the best interests of the country, appropriate remedies 
could be proposed. 

Among the courses that might commend themselves for consideration would 
be the establishment of a Federal Free Enterprise Commission, an independent 
permanent agency to combat monopolistic tendencies in our economy. The or- 
ganization and powers of this agency might be patterned generally on those 
of the Securities and Exchange Commission under the Public Utility Holding 
Company Act. Its jurisdiction should be limited to firms having a specified 
high degree of control in the national market or in major regions of the coun- 
try. Antimonopoly functions of the Federal Trade Commission would be trans- 
ferred to this new agency, leaving the hard-pressed Federal Trade Commission, 
free to handle the essentially unrelated job of policing fraudulent advertising and 
other improper business practices. The Free Enterprise Commission would 
investigate antitrust violations and report them to the Department of Justice, 
which would retain control of litigation before the courts. The following might 
be designed as powers and responsibilities of the new agency: 

(1) Power by regulation to define and prohibit anticompetitive practices. 

(2) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(3) Power to compel the reorganization of excessively large enterprises into 
units conforming with the standard of paragraph (2). 

(4) Power to make exemptions under standards defined by statute. 

(5) Authority to appear before any Government agency, including congres- 
sional committees, to present testimony or argument as to the implications for 
free enterprise of the matter before the agency. 

(6) A duty to report annually on the state of free entrprise in the country and, 
to propose legislation for the further protection of free enterprise. 





90 PRICE DISCRIMINATION 


(7) Responsibility to report to Congress on internal trade barriers erected by 
the States, and authority to cooperate with the States in eliminating such trade 
barriers by providing economic studies, etc. 

Among the advantages which might accrue from the creation of the proposed 
Free Enterprise Commission would be: 

(1) Opportunity for continuous study and progressive development of policy 
in place of the intermittent ad hoc efforts of congressional committees and other 
specially assembled groups. 

(2) Some relief for the courts from the burden of conducting the protracted 
economic investigations which are the substance of the great antitrust cases. 

(3) Blimination of overlapping jurisdictions, duplication of investigation, and 
policy inconsistency of the Antitrust Division and the Federal Trade Commission. 

(4) More rational selection of sanctions; e. g., use of criminal preceedings 
for deliberate price-fixing agreements rather than the relatively innocuous cease- 
and-desist order, as sometimes happens at present: merely because the Federal 
Trade Commission first took jurisdiction of a case. 

(5) Improved administrative policing of decrees and orders. 

The Cuamman. In your statement giving a general appraisal, and 
pointing out the major deficiencies in the report of the Attorney 
General’s National Committee to Study Antitrust Laws, you state: 

Although it contains a few recommendations favorable to free and fair com- 
petition, the overwhelming majority of its propesals in the field of legislation, 
interpretation and administration, tend to weaken the antitrust laws. The 
Committee failed to carry out its mission to “strengthen” the antitrust laws 
primarily because it decided to concentrate on legal analysis of existing statutes 
and decisions. 

Now, would you take it from there, and go on through that particu- 
lar statement, and elaborate on any part that you think should be 
elaborated on? 

Prof. Schwartz. As you wish, Mr. Chairman. The rest of my 
thought on general appraisal comes down to this. 

I joined this Committee because I thought that it was brought to- 
gether to consider what we ought to do about the antitrust laws, I 
think the only way you can decide what you ought to do about laws is 
to see how they are working, and that requires investigation of the 
facts. 

It developed that the Committee thought itself unprepared to in- 
vestigate the facts, but prepared to make policy recommendations 
nevertheless in some instances. 

The Committee devoted itself to very acute analysis, especially of 
recent decisions by the courts and by the administrative agencies. 
They brought their very powerful talents to bear in a critique of those 
cases that they differed with, and turned out a report that is a kind of 
text book on existing interpretations of the antitrust laws. I find 
this very helpful in teaching students, but not very helpful in formu- 
lating policy, which, it seems to me, was the occasion for summoning 
such a committee. 

Here and there atmospheric pressure is brought to bear on decisions 
they don’t like. They will speak of the Standard Stations case, for 
example, the Standard of California exclusive dealing case, and in 
a way try to explain it away. On the other hand, they ee prac- 
tically every decision that has ever been handed down by the Supreme 
Court, including the 1920 decision that upheld the United States 
Steel combine of that time, involving at least 51 percent of the steel 
of the country. 

In short, the report undertakes to be a kind of a commentary on 
legal decisions, and doesn’t address itself to the question which de- 
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serves consideration, namely, are the antitrust laws working, (for 
that you have to look around and see what we have in industry struc- 
ture) and, if not, what do you do about it? 

Now, I have listed under B in this statement a number of particular 
shortcomings. No. 1 here is its failure to make proposals that would 
actually stop mergers and, 2, would result in the disintegration of 
those excessively large combines. This is quite related to your com- 
mittee’s concern about price discrimination, because the power to dis- 
criminate generally derives from large size. The majority of the 
Attorney General’s committee was, on the one hand, unwilling to do 
anything about very large size, and about the process of continuing 
to make very large units, and at the same time, they wanted to ease off 
in enforcing the exclusive dealing and price discrimination laws which 
set limits on the abuses of the power of large corporations. In other 
words, you could go on making them big and you ease the rules that 
govern the activities of the big ones. 

Item 3 in this list refers to the Attorney General’s committee disap- 
proval of the remedy of divestiture, of breaking up these large organ- 
izations, even after it has been proved that they were monopolizing. My 
first two relate to stopping the merger movement on the one hand, 
and to breaking up, even without proof that they are at the moment 
engaged in evil practices, breaking up the organizations that are too 
big for a competitive economy, and not justified by technological 
requirements. 

The third one relates to existing law which does contemplate 
divorcement, divestiture of enterprises that have been found to be 
violating the Sherman Act. The committee felt that that was too 
much. They talked about its being only a last resort, and not to 
be done where an injunctive provision, for example, against bad 
practices, could conceivably straighten things out, a limitation, in 
other words, upon existing remedies was what the committee had in 
mind. 

The committee got to taiking about patent pools, that is item 4 
here, and industry-dominan\ patent pools. Far from finding any 
threat to the economy in that, they said that so long as they behaved 
reasonably, that is to say, did not charge too much, why, an industry- 
wide patent pool is to be approved. The whole conception of the 
Sherman Act is that nobody, not a Government agency, and certainly 
not a private trade agency, shall decide how much is too much in the 
way of prices. This is regulation, not competition. And the anti- 
trust laws envision competition among inventors as well as competi- 
tion among sellers. But, for this committee there was enough in 
the present situation to justify approval of industrywide patent pools, 
assuming they behaved in that way, called reasonably. 

They approved, as I indicate in item 5, price fixing and restrictive 
licensing under patents, a controversial area. Here there is justifica- 
tion in existing law, within limits that are being worked out by the 
courts, for a certain amount of price fixing in some situations where 
you have a patent. The issue was raised whether this was a neces- 
sary part of the patentee’s incentive. Couldn’t you have a sufficient 
incentive for new inventions and research which said to the inventor: 

Look, you may charge any royalty you please; you may keep this monopoly to 


yourself; you may license as many or as few as you like; but don’t go beyond 
that and try to fix the prices that other people are charging when they do 
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manufacturing, and don’t try to protect your licensees from competing with each 
other, 


The issue, as I say, was raised. A majority of the committee just 
tossed it off because they said at that point, “Oh, we are just looking 
at existing law.” ‘They didn’t always look at existing law, but when 
they chose to avoid an issue, they were looking at existing law. 

Item 6 relates to the remedy of jendandvertan sing that had been 
included in some litigated decrees, and also in some consent decrees. 
That is to say, where patents have been shown to be abused, the courts 
had decreed that thereafter the patents should be licensed to anybody 
and without royalty. The theory of that was that the abuse of patents 
in those cases had given the patentee and his group for years a kind 
of an advantage over the rest of the field, enabled them, perhaps, to 
build up a war chest, or to restrain the technology outside, and that it 
would not be enough at the end of that time to say, “Well, now you 
have got to license at reasonable royalty,” because the monopolists 
would in the meantime have gotten a lead which could never be over- 
come. 

So, in some cases where it seemed necessary in order to re-create a 
competitive situation, the courts had said, “No, you are going to have 
to give up your monopolistic position” in effect, “You have overused 
it up tonow. From now on you are going to have to underuse it, until 
a competitive situation is re-created.” 

This committee thought it worthwhile to express its disapproval 
of that. Iam glad to say, however, that I notice in the trade regulation 
reports the other day that that disapproval has not meant the end of 
the practice either in consent decrees or in litigated judgments. 

I have already referred to this test of actual foreclosure mentioned 
in item 7. I have talked, and I suppose will say more in response to 
committee questions about item 8 on the Robinson-Patman Act. I will 
simply refer to the committee’s proposals mentioned in item 9 on page 
2, on treble damages. Where they had the singular idea that the way 
to make private enforcement of the antitrust laws more effective was 
to reduce the damages you could recover in those suits. 

The theory seems to be that the courts have been awfully tough, as 
indeed they have, on treble-damage suits. It is very hard to win such 
suits. But, said the majority, if we could only reduce this from treble 
damages to single damages, at least make it discretionary in the court 
whether it should be treble damages the courts would be more willing 
to interpret section 7 liberally, more willing to find legal violation if 
the cost to the defendant will not be so great. 

I think that was a conclusion that was just, I am sorry to say, 
dreamed up out of somebodys intuition. It doesn’t have any investi- 
gation behind it to show that this is the way it would work, and, as I 
have pointed out on other occasions, the remedy of treble damages has 
endured for three centuries, since it was incorporated in the statute of 
monopolies in England, without having caused notable disadvantage 
to the public welfare. 

For this committee to come forward at this time and say the way 
to strengthen the antitrust laws is to reduce the damages recoverable 
by private plaintiffs is one of the things that persuaded me to dissent. 

Item 10 refers to my feeling that a good deal of undermining of 
competition has gone on under the label of regulation. I think this 
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committee is aware that there is more than one way to skin a cat, and 
often the best way to eliminate competition is to have your industry 
declared to be one of those that is really quite essential to national 
defense, and likely to be undermined if you don’t have effective safety 
regulations, and so on, and so we get phenomenon like the Motor 
Carrier Act, which made it impossible to go into the trucking business 
without a certificate from the Interstate Commerce Commission. _ 

I think that that is a wrong turn which we took in national policy 
some time ago, and I hope that Congress someday gets around to 
reconsidering that policy deeision. 

Trucking is not a natural monopoly. It can be done quite effectively 
by people with rather small investments, and I don’t see why this area 
should be a closed area. It ought to be an open area. 

The Cuarrman,. Tell us more about that, Professor Schwartz. You 
say that this has been done through regulation by the Interstate 
Commerce Commission ? 

Professor Scowartz. Yes. I use “regulation” in the sense of regu- 
lating as against free enterprise. The regulation was partly statutory 
through amendment of the Interstate Commerce Act requiring, for 
example, as part of the statute, that you obtain a certificate of conven- 
ience and necessity. <A certificate of convenience and necessity re- 
quires you to demonstrate not only that there is a need for your services 
but that the people on the inside already rendering service are unwill- 
ing to wuotide it. Well, that is a very difficult burden to carry, and 


what it does under the Motor Carrier Act and certainly under the Civil 
Aeronautics Act is to make sure that not many new operators come in. 

Such expansion as takes place takes place in the addition of facilities 
by the existing operators by and large. I believe in free competition 


in those areas which are capable of it. 

1 recognize that there are some areas which are not, and those must 
be regulated, and the regulation accompanied by a limitation on profits, 
since every monopoly is a dangerous one so far as its tax on the con- 
sumer is concerned. 

Those proper areas, it seems to me, are electric light and power 
where you have by nature limited access to resources, perhaps munici- 
pal transit where you could not have competing streetcar lines. There 
is a fairly well defined area for regulated monopolies. 

To me the Motor Carrier Act—and I think this would be supported 
by almost all economists—is a singular intrusion of that theory into a 
field where competition is quite capable of doing the regulating. And 
if you would let competition function where it can, the Interstate 
Commerce Commission could devote itself to some of the very difficult 
problems they do have in areas appropriate for regulation. 

Mr. Yates. May I interrupt there and ask you whether you approve 
of the report of the President’s Cabinet Committee which recom- 
mended freedom from regulation on the railroads? 

Professor Scuwartz. Well, Mr. Yates, that report recommends a 
lot of things, and I am not really prepared to give it blanket approval 
or disapproval. I can answer you this way: that I think there has 
been some change in the railroad situation and that it might be feasible 
to deregulate the railroads to some extent. 

My impression is that again Government is trying to do too much 
and is thus dissipating its efforts over too wide a scope. There are 
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perhaps geographic areas and perhaps lines of business in which rail- 
roads are engaged where they would be subject to sufficient competition 
provided you open the door to competition in the motortruck business. 

But I don’t think that is really what is recommended in the Presi- 
ae report. There is no proposal to permit free competition in 
trucking. 

The chief thing they want, as I understand it, is a right in the rail- 
roads to engage in pricing down in areas which the Interstate Com- 
merce Commission has regarded low pricing as uneconomic. 

But I really think that I am not qualified to go further than I have 
on that report. 

Mr. Yates. The reason that I asked the question was I wondered 
whether or not, in the event that regulations were removed from the 
railroads, whether the price discrimination practices which had led 
to the passage of the Interstate Commerce Commission Act some time 
ago, would be protected against by the Robinson-Patman Act. 

Professor Scuwartz. Well, the Robinson-Patman Act at present, 
of course, is limited to sales of commodities, and therefore would not 
do the job. 

Mr. Yates. Would you have to have an amendment to the act in 
order to cover the railroads, assuming you took them from under the 
Interstate Commerce Commission ? 

Professor Scuwarrz. Certainly so, but I would not want to leave 
this record saying that I favor repeal of sections 2 and 3 of the Inter- 
state Commerce Act. There is very definitely a place for the anti- 
discrimination policy in railroading, clearly so. 

Any protected business—and I concede the railroad business, or 


some aspects of it, as being ee for limited competition—any place 


where competition is limited as a matter of public policy only under- 
lines the necessity for preventing that monopoly power from being 
abused by price discrimination. 

The Cuarrman. Do you mean to say, Professor Schwartz, if you 
wanted to establish a truckline that crossed State lines, that you would 
have to file application with the Interstate Commerce Commission, 
and you would have to prove not only that you would be in a position 
to render the service that you were asking the privilege of rendering, 
but you would also have to prove that your competitor, the railroad, 
if it happened to be a railroad, is not only not rendering that service 
but will also not render it in the future? 

Professor Scuwartz. Mr. Patman, that is not the way the act has 
been interpreted. There was a trend of interpretation of that sort in 
some of the State commissions. At present I think it is fair tosay that 
the Interstate Commerce does not test the adequacy of motortruck 
transportation by the adequacy of rail transportation because they 
regard them as different forms of service. 

The Cuamman. Suppose the railroad owned a truckline along that 
same route, and a new trucking company wanted to come in, would it 
not have to prove its own ability to render that service and also have 
to prove that the railroad’s trucking line was not rendering that serv- 
ice and, furthermore, would not render it? 

Professor Scuwartz. That’s right, and within the trucking busi- 
ness a new entrant would have to prove that the other trucklines 
operating in the area were unwilling to perform the service. 

The Carman. You don’t know of very many making that proof, 
I suppose ? 
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Professor Scuwartz. I should think it would be quite difficult and, 
of course, it was intended to be difficult. This act was adopted in the 
midthirties when the railroads were almost all in reorganization. I 
think the best opinion among disinterested observers is unequivocal 
that it was passed as a railroad protective measure. Obviously the 
railroads saw that unregulated competitive trucking would compel, 
in many segments, the creation of competitive rail rates, and they saw 
rail regulation as crumbling under the competition offered by a new 
form of transportation. They put the freeze on the new form of 
transportation. 

The Carman, When was that act passed, do you recall? 

Mr. Yares. The Federal Motor Carrier Act was passed in 1935, 

Mr. Rooseveit. Could I ask one question which is not related to the 
ICC, but to the Civil Aeronautics Act to which you referred: Is that 
not in your opinion today being also used as a way to take particular 
lines out of competition and is there in your opinion any way to write 
legislation which would give protection to those who are in business 
on the basis of their proven ability and the proven need of their 
services ? 

Professor Scpwartz. Mr. Roosevelt, I know you refer to the great 
problem of the nonskeds. 

Mr. Roosrve.r. Particularly the North American case. 

Professor Scuwartz. And the prospective termination of exemp- 
tion and soon. Perhaps I can answer you most directly by saying 
this. Any organization which has demonstrated that it can survive 
economically without subsidies and that it can initiate price cuts sub- 
sequently adopted by the so-called legitimate industry ought to have 
the thanks and not the punishment of the United States. Does that 
answer your question as to my feeling about the regulation ? 

Mr. Roosrvetr. Yes; it does. Do you feel it would be possible to 
write legislation restricting or amending the Civi] Aeronautics Act 
so as to make it impossible for the Executive Branch of the Govern- 
ment to do what they are doing today ¢ 

Professor Scuwartz. I think it is possible to write legislation. 
Don’t ask me to draft it here at this committee table. 

Mr. Roosevert. No. 

Professor Scuwartz. You always have the problem that laws have 
to be enforced by somebody and you encounter resistance in courts 
sumetimes and sometimes in the Executive. 

You have to take that into account when you are drafting laws. 
That is all I can say. 

The CHarrman. You may proceed, Professor, you were down to 
item 11, I believe. 

Professor Scuwartz. I was down to item 11 which gets into a rather 
theoretical matter. I think that the majority of the Attorney General’s 
committee was completely unaware that there is more than an economic 
issue in the antitrust laws. The antitrust laws are a part of the funda- 
mental political philosophy of this country. They are part of our 
overall effort to maintain individual freedom. It is akin to our con- 
cern for civil liberties. It says we want so far as possible to maintain 
people who are independent choosers. We would like more self- 
employed people. We would like fewer people who are simply cogs in 
an elaborate machine with restricted responsibilities and a restricted 
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outlook. It says in a word that we may have to balance to some extent 
the desirability of even a cheaper large-scale distribution system 
against the loss of that kind of sturdy individualism that we associate 
with the country storekeeper, the individual operator of a garage. I 
am saying that in the antitrust tradition it is not just a question of 
who can do the job cheaper. But lest you think that I believe that 
antitrust is expensive, I hasten to say that the evidence is all the other 
way, that such inquiry as has been made, for example, by the FTC, 
indicates that the largest organizations are not the lowest cost organi- 
zations in production, that very generally the middle-sized ones are 
the most efficient and surprisingly often the smallest ones are. 

So I start with the view that efficiency does not require bigness neces- 
sarily and I simply remind the members of the committee that even if 
it were otherwise, there are some other things at stake. We would 
not want a cartelized economy such as Germany had, simply because 
if you permit business to get together in units of this scale, you are 
doing something to your politics as well as to your business. 

The whole point of the Hitler organization of Nazi Germany was to 
amalgamate political and economic power. And when we moved into 
Germany with the military government, we said as much. We imposed 
upon them an antitrust law which they did not like and we did it for 
reasons stated in a preamble that we did not wish to see recreated a 
politics such as had dominated Germany before the war. 

So there is an interrelation between politics and economics here 
that the Attorney General’s committee Just shut its eyes to, in my 
opinion. 

The Cuarmman. And between communism and fascism, that would 
be more in the direction of fascism? 

Professor Scuwartz. I wasn’t really thinking in the terms of one 
or the other. 

The Cuarrman. Mr. Roosevelt has a question. 

Professor Scuwarrz. May I reflect a moment on the Chairman’s 
question? I have always regarded Soviet communism as the biggest 
trust of all. When you asked me about relations between the antitrust 
laws and foreign politics, I spoke first of the German picture, but I 
know as a matter of fact that the Russians have the greatest fear of 
any truly competitive international trade, for example. Their state 
monopolies would be one of the first things that would have to be 
dealt with if we are to arrive at an international understanding with 
respect to competitive trade. 

The CuHarrman. Isn’t that true with respect to any totalitarian 
government whether Communist or Fascist? 

Professor Scuwartz. It seems inevitable that that would be true. 

Mr. Roosevett. I agree very thoroughly with what you have just 
said, but I am wondering whether the committee undertook any ex- 
amination of the ability of those whom the law is supposed to protect 
to take advantage of the law to achieve that protection. In other 
words, I am coming back to a point my subcommittee has been inter- 
ested in, which is the economic impossibility of the small-business 
man’s obtaining the protection of the law, unless the FTC or the De- 
partment of Justice will undertake his case. 

Did the committee give any time or examination into ways and 
means of providing more adequate means for the small-business man 
to use the law, the protection of the law? 
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Professor Scuwarrz. Mr. Roosevelt, I have not read your bill, 
which as I understand it, calls for official financing of suits where 
there has been a preliminary showing of a prima facie violation, but 
you are asking whether we considered anything of that character. 

Mr. Roosever. Yes. 

Professor Scuwartz. I think it has to be said not only that we did 
not consider strengthening the small-business man’s hand, but the 
committee’s proposals were of quite the other order. One of the 
things I proposed that went somewhat along the line you have in 
mind was that we take a look at this consent decree arrangement, the 
principal effect of which is that violators may settle with the Govern- 
ment without setting up a case for private complainants. The com- 
mittee first of all wanted the Antitrust Division to proceed, I would 
say, somewhat understandingly in negotiating these things. They 
wanted them not to ask for anything that might be held unconstitu- 
tional, like royalty-free licensing, and in the second place were quite 
cordial to the consent decree process. ‘They said this is good. ‘This 
gets rid of cases and solves them expeditiously. It solves them expe- 
ditiously all right and in a way that means that the people who are 
hurt have to go to all the trouble the Government went to and obvi- 
ously without the resources, to make a case. 

So I have answered perhaps too elaborately your question regard- 
ing that by saying, no, we did not consider methods of strengthen- 
ing the position of the private complainant. The majority moved in 
the other direction by reducing the prospect of damages and by en- 
couraging the Department to resort to consent decrees in such a way 
that private complainants would have the additional burden of proof. 

Mr. Roosrvetr. Would it be fair to say that the position of the pri- 
vate complainant in your view does need additional protection’ I 
don’t mean by an specific method but the general principle? 

Professor Scuwarrz. Yes. And your question reminds me of an- 
other proposal I made in this regard. I suggested that in all the 
decree cases—and I mean contested as well as consent decree—I sug- 
gested that the case should not be completed without a consideration, 
at the conclusion, of any claims that any injured party wished to put 
before the court. 

Do I make myself clear? What happens now is the Government 
settles with the defendant and a decree is entered by the court and 
that may be the first time that private victims of the violation learn 
about it. My thought was that public notice ought to be given to allow 
Sp who thinks he was hurt to come in and make a showing. 
You might then get an adjudication making awards to these people 
and you would settle all private damage liabilities then and there. 
[f the majority had been willing to do this, I might be willing to con- 
sider reducing the damages to actual damages. In other words if you 
tell the private complainant, “You can ride on the Government’s 
case. Just come in here at the end of the Government’s case and show 
how much you were hurt.” If we are going to be as easy as that 
I would say you don’t have to have treble damages. But if most of the 
cases are going to be disposed of on a consent decree basis which leaves 
the victims out in the cold I think you have to hold out the prospect 


of more than merely compensatory damages or you will get no private 
enforcement at all. 


Mr. Roosevett. Thank you, sir. 
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The CuHarmman. You were down to item 12, I believe, sir. 

Professor Scuwartz. In 12, I simply referred to the fact that the 
way the report was written and assembled with subgroups working 
on different parts resulted in some internal contradictions, I may 
say also in that connection that I have a feeling that the report is so 
voluminous as to have rendered it practically impossible for most of 
the busy members of that committee to have given each of the parts 
of it the kind of attention that those parts deserve. 

May I digress for a moment; I am not sure how much of a digres- 
sion this is. An effort was made at the last meeting of the Ameri- 
can Bar Association in August in Philadelphia to get a blanket ap- 
proval of this whole report. The antitrust section brought in a reso- 
lution to that effect, that we commend the members of the committee 
and we approve the report. Some of the people who did not think that 
was just exactly the way to deal with perhaps a hundred proposals 
for interpretation, amendment, and what-all in the law, talked to me 
about it, and all I can say is that the resolution as such was defeated 
and the matter put off to another meeting, where I hope but I am by 
no means confident, the proposals will receive individual consideration 
and not simply be endorsed in blank on the basis of a 400-page printed 
document. 

The Cuarrman. Would you refer to this as the Attorney General’s 
report? Did he endorse it in any way or does he endorse it by im- 
plication when he accepts it from his committee, which he appointed. 

Is there any implication of endorsement by reason of that fact? 

Professor ScHwartz. I don’t know what the Attorney General may 
have said about this recently, Mr. Chairman, but my conception of 
it is that it was a committee selected by the Attorney General and in 
a sense approved at the White House, because the commission included 
a statement of what President Eisenhower desired in the way of a 
report, but it was a committee which was to report to, and advise 
the administration. I don’t understand that the administration has 
espoused this report as a whole. The Attorney General, I believe. 
has said he was going to study it and accept some parts of it and not 
other parts of it, so that it cannot. be said that this is the position of 
the administration, but the matter is in some doubt in my mind. 

The CuHarrman. The Administration, through President Eisen- 
hower, has not endorsed it ? 

Professor Scuwartz. I don’t think you can say they have endorsed 
the report. 

The CHatrMan. So it is just a report submitted to the Attorney 
General and he has not, so far as you know, officially accepted it as 
his report; but on the other hand, he has said he will study it and 
then he will agree perhaps with some parts and disagree with other 

arts. 

. Professor ScHwartz. That is the position I understand he has 
taken. 

Mr. Roosevetr. Mr. Chairman, isn’t it true, however, that this re- 

ort will be in a lot of school libraries and will be referred to in court 
in many instances and will have a considerable influence ? 

Professor Scuwartz. I think that is not only true, but that was in 
a sense the desired object. 

Mr. Yares. Desired object by whom ? 
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Professor Scuwartrz. I am expressing my sense of how most com- 
mittee members felt this report would probably work. I can’t speak 
for them. But we were all aware that lawyers would be citing this 
report in their briefs, and that the real impact of this might very 
well be in the decisions made by courts and administrative agencies. 
Not many people were sanguine about getting Congress to make 
changes, for example, in the Robinson-Patman Act, but it was hoped 
that ‘by approving certain administrative tendencies and by putting 
this out as a rather authoritative statement of what is, and at the 
same time what ought to be, a long-range influence would be had. Of 
course, it has already happened. I received an advance statement of 
an opinion by the third circuit in the Russell case involving exclusive 
dealing; this came down about a week ago. The lawyers there cited 
the Attorney General’s report where there was disapproval of an 
earlier decision. The earlier decision said in effect that if the pat- 
entee requires the licensee to manufacture only the patented product 
and not to deal in other inventions or competitive goods, that that 
was an abuse of the patent. 

That rendered the patent unenforcible as long as the abuse con- 
tinued and this even though you had not proved an injury of the kind 
required in section 3 of the Clayton Act. 

he report says this confuses the operation of the patent with some- 
thing it really does not have anything to do with, namely exclusive 
dealing agreements, and that exclusive dealing agreements ought to 
be handled under section 3 of the Clayton Act, and the fact that 
there is a patent in the situation is really unimportant. 

Judge Bigg’s opinion says that despite the majority report of Attor- 
ney General indicating that there is no relationship between being a 
patentee and getting an exclusive dealing agreement, we continue to 
think otherwise. And we don’t understand this strange economic world 
where exclusive dealing arrangements are found under Christmas 
trees. [am quoting there from the court’s opinion. 

Mr. Yates. Aren’t you saying that this has approximately the value 
of a restatement of the law and that it is being used for that purpose 
now and would not it be well for somebody, possibly the Attorney 
General or some committee, to point out the fact that as long as no ac- 
tion is taken on this, that it is just a recommendation that has no 
efficacy ? 

Professor Scuwartz. I certainly think it is important for courts 
and Members of Congress and the executive to understand that. This 
is a recommendation by a group of people to the Attorney General. 
The Attorney General himself has said, “I am not bound by this. I 
don’t espouse all of it.” Congress has already repudiated some parts 
of it, such as the proposal to increase the fines from $5,000 to a mere 
$10,000. And I think that everybody ought to be made aware of the 
fact that this is, as you say, Mr. Yates, a kind of a restatement and 
an attempt at restatement for the most part with a lot of policies 
sneaking in by the back door at the same time. 

Mr. McCutiocn. Mr. Chairman, Professor Schwartz, of course, able 
lawyer that you are, if you were presenting a case or preparing a brief, 
you would say all that so that the court would not be misled if it did 
not even look at the first page of this report with the citation of the 
other attorney. 
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Professor Scuwarrz. Mr. McCulloch, if I understood you, you 
meant that the lawyer on the other side always has a chance to make 
the point which I made. 

Mr. McCutxocn. Yes. 

Professor Scuwartz. I wish that were true. I spend at least half of 
my professional life following these things. I don’t think that is true 
of people who typically represent small people against antitrust vio- 
lators. They have to pick it up on the run. 

Mr. Yares. Also the attorney on the other side does not have the 
opportunity of using Mr, Schwartz’ dissent in this report. 

Mr. McCutxocu. Probably up to this point he does not but he has 
the opportunity to quote the first sentence of Professor Schwartz’ gen- 
eral dissent which would put any court or commission on notice, look 
out, that is not what this 1s meant to say. 

For the purpose of the point I am trying to make that “The ma- 
jority report would weaken the antitrust laws” and so forth and so on, 
it seems to me that is a red light which even a partially color-blind 
court could see. 

Professor Scuwartz. There is something to that. I wondered why 
the index did not refer to a dissent ? 

The CHarrMan. 1948 was the year of the basing-point decision. If 
I understand the law correctly, it was not necessary to use the Robin- 
son-Patman Act in that case because it could be more properly handled 
under section 5 of the FTC Act, and it also involved the Sherman 
Act really. 

Professor Scuwarrz. That is right. It was a price-matching case. 

The CuarrMan. But the Robinson-Patman Act was used anyway, 
although it was unnecessary, and after it was used and this unfavor- 
able decision came out against the big interests—like cement, steel, and 
copper, and some other big industries—then they all jumped on the 
Robinson-Patman law. That was the result, wasn’t it? And they 
commenced to organize groups for what they called clarification of 
the law. The people who organized those groups to repeal, in effect, 
the Robinson-Patman law because of that basing-point decision have 
been trying since 1948. They claimed the law would just ruin indus- 
try and be ruinous to the country. Since 1948, it has been 8 years 
now, and none of these things that they said would happen have hap- 
pened at all, none. 

All right, now that they have tried for 8 years, or we will say 6 
years, because it was 2 years ago that this committee was appointed. 
For 6 years they had tried to get Congress to repeal the Robinson- 
Patman law, or to so weaken it that the result would be the same, and 
they were unsuccessful. Would it be a natural thing for them—I am 
not impugning anybody’s motives in making this statement—but 
would it be a natural thing for them to turn their hands to something 
to get the courts to interpret the law as they want it interpreted and 
thus get their repeal through the courts? You will find that a large 
percentage of the people on this committee are interested parties. 

In fact, you must know yourself Professor Schwartz—I don’t want 
to put you on the spot and you don’t have to answer if you don’t want 
to—that a number of them had been and are interested in litigation 
which has been unsuccessful from their standpoint. They would like 
to get the law changed. You knew of some people hke that on the 
committee, didn’t you? Or wouldn’t you like to answer that? 
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Professor Scuwartz. I think the record can best be left with your 
rhetorical question. 

The Cuatrman. I count here 20 lawyers on that committee that had 
what you might call a definite ax to grind, and many of these had 
been trying over a period of years to get the congress to change the 
law, and they could not do it. Now then, they got on this committee 
and they got a committee decision on interpretation which, if either 
the courts or the enforcement agencies accepted it, means that they will 
get done what they have unsuccessfully tried to get Congress to do. 

You can answer that, can’t you, Professor Schwartz? 

Professor Scuwartz. It seems to me, Mr. Chairman, that people who 
had had unsuccessful litigating experience would be likely to identify 
themselves with their causes. I don’t want to put this as a kind of 
private representation within the committee, because I was satisfied 
that all the people I knew were trying to do what they saw was right. 
But I also know that lawyers are capable of identifying themselves 
with their causes and they see right on that side, if they are good 
lawyers. 

The Cuarrman,. Certainly they do. 

Professor Scuwartz. So when those people came to these committee 
meetings, they did have through their experience a sense of the right- 
ness of their defeated causes. 

The Cuamman. I think it should be made known right now by the 
Attorney General of the United States. 

That he is not accepting the report, he is not O. K.’ing it, it is not his 
report and it does not meet with his approval. 

Don’t you think that there is a duty on the part of the Attorney 
General to do something in that direction ? 

Professor Scuwartz. Not having given that a great deal of thought, 
will you excuse me from expressing a view on that? 

The Cuarrman. Certainly. Does anyone else want to ask a ques- 
tion ? 

Mr. Yates. I would like to if he has completed his statement. 

The Cuamrman. Would you just briefly go over the other part. It 
will be in the record, Professor Schwartz. 

Professor Scowartz. I think I would really prefer to answer ques- 
tions since the rest of this speaks for itself. 

The CHarrman. There is one point I must invite your attention to 
for further discussion : 


If American Motors is large enough to survive, General Motors must be bigger 
than technological necessity requires. If Bethlehem and Youngstown are big 
enough United States Steel must be too big. 

Professor Scnowarrz. That was my way of underlining the false 
argument that the great size of our present technological units are a 
great necessity. 

The Cuamrman. You were using that in connection with the state- 
ment about legislation that you think would probably be desirable. 

Professor Scuwartz. Yes, that is true. Did you wish me to speak 
to that legislation ? 

The CuHarrman. I just wanted to bring that out— 


provide a means for breaking up existing super concentration organizations like 
General Motors and United States Steel— 


and then you bring out this point about American Motors. 
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Professor Scuwartz. My point was you could refer to the analogy 
of the Public Utility Holding Act for a means of attacking excessive 
concentrations. Section 11 of that act, as you will recall, required 
holding company empires to submit themselves to the SEC with plans 
of reorganization which would reduce them to a size justified by tech- 
nological necessities. I was simply pointing out that a precedent 
exists if you really want to create an industry of competitive units 
no larger than technological necessity demands. 

The Cuarrman. The matter that troubles me is this: Although the 
Attorney General has not endorsed this report, he has not disapproved 
it either, he just leaves it in abeyance, and there is an inference out 
generally that it is the Attorney General’s report. It is being used 
by Federal judges, some of whom were selected upon his recommenda- 
tion, incidentally. You know the Attorney General of the United 
States recommends the selection of Federal judges; that is right, 
isn’t it? 

Professor Scuwartz. That is certainly true. I was in the Depart- 
ment of Justice. 

The Cuarrman. For a document like this to go out to the Federal 
judges, with the inference—and I think it is more than an inference— 
that it is the Attorney General’s thinking, strikes me as really border- 
ing on an attempted invasion of the judicial branch; it does not 
show proper regard for the separation of powers provision of our Con- 
stitution. I think further it is bordering on an invasion of the legis- 
lative powers. It presents a matter with such tremendous force, 
backed by an enormous committee and the prestige that attaches to 
the office of Attorney General of the United States, whoever might be 
the occupant of that office. Then the report itself is done with tremen- 
dous skill. It is subtle and misleading. It pretends to be, for the 
most part, an objective summary of the cases but, as you have said, 
policy creeps in—and I might add, it creeps in in wholesale lots. The 
fundamental point, it seems to me, is that where the report seeks policy 
changes through reinterpretation of the law, the new interpretations 
are presented as though they were already existing law, and the reader 
is not warned that he is being trapped. 

It seems to me this whole scheme is bordering on an invasion of the 
powers and jurisdiction of the judiciary and the legislative too. I 
hope somebody, some witness, will give us some light and show me 
where my trend of thinking is wrong. I hope it is wrong, but it looks 
to me to be an invasion of both the judicial and legislative branches of 
the Government. Have you given that any thought? 

Professor Scuwartz. I can’t share your constitutional qualms about 
this. You seemed to be thinking the problem through and I tried to 
think with you. It seems to me that one thing you might want to 
consider is passing a resolution through Congress, calling attention to 
this document and saying that you don’t want the courts or the admin- 
ay agencies to accept this as guide for the interpretation of the 

aws. 

The Cuarrman. I was thinking along that line. My mind was going 
in that direction, providing the Attorney General does not make his 
statement clear. But that puts the burden on Congress to reenact the 
laws, eo it were, in order to keep the laws Congress has already 
enacted. 
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Mr. Yarrs. Why shouldn’t the Attorney General be invited before 
our committee to tell us about it? 

The Cuairman. | think you are right. Don’t you gentlemen think 
so too—that the Attorney General ought to be invited to speak to this 
committee. The committee invites him to come up and express him- 
self. 

Mr. McCu.tocn. Mr. Chairman, I would like to make a very brief 
statement along this line. 

The CHairman. Certainly, sir. 

Mr. McCutxocn. I would like to say at the very outset I have never 
thought that the report of the Attorney General’s National Committee 
To Study the Antitrust Laws was a report of the Attorney General or 
was his recommendation. I am sure—and I don’t mean to go to any 
lengths to say how I would prepare a brief or how I would try a law- 
suit, that if my opponent a a ye this report as the Attorney Gen- 
eral’s report and recommendation, the judge just would not believe 
that was the case after I had had a chance to file my brief. 

It has been my understanding in the Judiciary Committee, Mr. 
Chairman, and my colleagues that, whenever a department of Govern- 
ment or a Cabinet member wishes to make a recommendation to the 
Congress in the field of an amendment to law, that that recommenda- 
tion is made in writing and is directed to the speaker or to the chairman 
of the committee which is chargeable in the field involved, as defined 
by the Reorganization Act, which was passed before I came to 
Congress. So while I had no objection to having the Attorney Gen- 
eral say what if any part of this report he approves—and I have no 
objection to having the Attorney General come up before the commit- 
tee—as a matter of fact that would be a pleasure to me—I think that 
this volume speaks for itself, and I think that there is no complete 
unanimity of views of the able members of this commission, and I 
think that there are some able members of this commission who did not 
agree with the majority conclusions. 

There were some members of this committee or commission who 
have not represented large corporate entities. There are some out- 
standing university professors here. And to finally put it in a capsule, 
I do not think this is the Attorney General’s recommendation, any 
more than the University of Pennsylvania Law Review is your view 
if it happens to carry an article in a certain field by a person whom 
you have appointed on the Review. 

Mr. Rooseveir. Would the gentleman yield? 

Mr. McCuttiocu. Yes. 

Mr. Roosrveit. Don’t you, however, think that it is very important 
to establish a precedent that where a committee appointed by the 
Attorney General issues a report that the dissenting reports be equally 
printed as part of the report? 

Mr. McCutxocn. I have no brief for the failure to carry Dr. 
Schwartz’ dissenting report. He has, of course, made it most——— 

Mr. Roosrvetr. Otherwise it is slightly misleading because it does 
not give the complete committee’s report—a committee report is made 
up of the majority opinion and the dissenting opinions. 

Mr. McCoutiocn. i repeat I have no brief for that failure. And I 
have not only thoroughly enjoyed Dr. Schwartz’ talk today, but I 


thoroughly enjoy him in every appearance before our Judiciary 
Committee. 
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Mr. Yates. Can I enjoy him some more by asking him some ques- 
tions ¢ 

The Cuatrman. Yes. 

Mr. Yates. Professor Schwartz, I asked Mr. Arnold this morning 
some questions. I would like to ask them of you, too, because one of 
them it seems to me is the nub of the very desperate plight that many 
small-business men find themselves in today, that is the small-business 
man who is in competition with the integrated company. I take it 
that I state the Robinson-Patman purpose properly when I say it 
seeks the elimination of destructive competition. Suppose you have 
an integrated company which in order to destroy competition with 
an operator in a particular field, a small-business man in a particular 
field, lowers its price to sell at cost, or below cost, in that field and 
makes up the difference in other operations of the company. 

Would such practice be a proper subject for an amendment to the 
Robinson-Patman Act, in your opinion ? 

Professor Scuwartz. I have to envision the precise terms of your 
provision before I can answer that. 

Mr. Yates. I gave Mr. Arnold the example of the small-business 
man in my hometown of Chicago who is engaged in the dog food 
business, doing a pretty good business until the meat packers decided 
to go into the dog food business, but the packers are now selling dog 
food at a price below his, and he tells me they are making up their 
losses in the dog food line by the sale of meats or some of their other 
many enterprises. 

I have heard comparable complaints from bakers. I have heard 
comparable complaints from radio tube manufacturers. I have heard 
comparable complaints from carton manufacturers. So I think this 
is a problem in a great many lines of business in our country today. 

The single-line manufacturer as opposed to the integrated or multi- 
ple-line company. The problem seems to me to be of such scope as 
to warrant congressional attention. I wonder whether the Robinson- 
Patman Act is the appropriate vehicle to deal with such a situation, 
assuming that it should be dealt with. 

Professor Scuwartz. I am sure that you are aware that the Sher- 
man Act already provides some remedies here. In other words, if 
it could be shown that this is part of an operation to squeeze out the 
independent—in other words, that it had that intent to exclude 
aspect 

Mr. Yates. By an individual as opposed to a group conspiracy ? 

Professor Scuwartz. It might be an attempt to monopolize aie 
section 2, which does not require a conspiracy. I mention this as a 
possibility. I am not prepared to say it is an adequate remedy for 
the situation. It was one of the things that was involved of course in 
the aluminum case where they said there was a price squeeze on the 
fabricators. The place I hesitated earlier was in terms of the legis- 
lative recommendation or remedy for it. Before I would approve of 
a particular legislative remedy, I would want to consider very care- 
fully its terms, because on the one hand you don’t want to put impossi- 
ble legal difficulties on the process of integration. And on the other 
hand you have to recognize the fact that in this kind of integration, 
a vertical integration, just as in a horizontal integration, the inte- 
grated company gets a lot of power. It gets power to absorb losses 
in a fight with one level. I am afraid I am not ready to say what 
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kind of legislation we ought to have, if any there. I can say to you, 
however, that I believe that the problem would considerably diminish 
in scope, if you did decrease the number of industries where you have 
>, 3, and 4 firms dominating. The meat packing industry 1s one of 
those. If we could really create competitive units, even integrated 
units, this problem would tend to disappear. 

Mr. Yates. Presumably we have some competitive units even though 
we have an oligarchy in the industry, isn’t that true ? 

Professor Scuwartz. That is true in one sense of the word “com- 
petition” which has so many different senses. Rivalry is not competi- 
tion. I always draw that distinction. You have rivalry, between dif- 
ferent ministries of the Soviet production agencies. I once read an 
account about that. They call that Socialist competition. You have 
rivalry between Buick and Chevrolet, for example, but you don’t 
have competition for the reason that when the chips are down, some- 
body is regulating the whole thing. I don’t think that you have what 
[ call competition in the typical big business fields. I am talking now 
sbout steel and meat packing. You have rivalry for most sales but 
you also have reduced the number of operators to so few that each of 
them is really able to calculate what the other would de and they func- 
tion therefore in this oligopolistic fashion that economists talk about. 
They tend to function as one mind rather than as really independent 
minds. 

Mr. Yares. So there is no competition in the sense you were using 
the term ? 

Profesor Scuwarrz. So there is not the kind of competition in the 
sense I use it and in the sense that I think the antitrust laws meant 
it to be. 

That gets awfully theoretical and I am sorry for taking the com- 
mittee’s time. 

Mr. Yares. It is a very important subject. 

Professor Scuwartz. ‘To come back and try to answer your question 
simply. I would look for a good deal of this difficulty to disappear 
if you could have more units in industry. If you did not have the 
pattern of domination of fields by the Big Three, the Big Four, the 
big Five. 

Mr. Yares. I would agree with that, but don’t we find the trend 
of our present economic society to be in the opposite direction because 
of the merger movement ! 

Professor Scuwarrz. Do you call that economics, law, or politics? 
[t doesn’t strike me that it is an inevitable feature of our economy. 

Mr. Yates. Isn’t that the way we have been moving? 

Professor Scuwartrz. I am afraid I think we have been moving in 
that direction, yes. 

Mr. Yates. The next question I want to ask you is along that line, 
too. Do not our present tax laws contribute to that ? 

Professor Scuwartz. Yes, some aspects of our present tax laws 
are conducive to the sale of small enterprises to large ones. 

Mr. Yates. I want to get your reaction to a bill I filed. I filed 
« bill which is now pending in the Ways and Means Committee to 
provide that a judgment recovered for treble damages in an anti- 
trust suit could, for tax purposes, be treated as income spread over 
the number of years it took to obtain the judgment, rather than as 
income received in the single year in which the judgment is rendered. 
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I asked Mr. Arnold his opinion on the bill, and he thought judgment 
should be exempt from taxation completely. What is your view on 
this—first, is such a bill socially desirable ? 

Professor Scuwarrz. I have not thought about that problem of 
distributing the tax liability. 

Mr. Yates. The reason I filed a bill was because several people 
who obtained a judgment suddenly found themselves having to pay 
the greater part of it to the Government in taxes. 

Professor Scuxwarrz. That came up in Philadelphia. Iam familiar 
with that, they held the income to be taxable in the year received with 
very high surtaxes. I have trouble reconciling tax problems with 
antitrust problems. If you permit me to say honestly, Mr. Yates, I 
think there is a lot of legislation needed and this one, while it might 
do some good, I don’t see near the center of the problem. 

Mr. Yares. Will you give it some consideration / 

Professor Scuwartz. Yes, I will. 

Mr. Yares. The next question I want to ask pertains to your para- 
graph 10 on page 2 which refers to possible removal from regulation 
of certain industries which are now under regulation. 

Professor Scuwartz. Yes. 

Mr. Yarrs. One of the industries which is under regulation, for 
example, is the natural-gas industry. Have you given any considera- 
tion to the question of whether or not a sufficient monopoly exists in 
that industry as would justify its being regulated ? 

Professor Scuwarrz. Yes, I have. 

Mr. Yates. What is your opinion on that? 

Professor Scpwartz. In my opinion, those parts of the industry 
that are presently regulated under Federal laws should continue to 
be regulated. I take it no one is really proposing a complete 
deregulation. 

The problem is over this field price and not putting into the rate 
base the natural-gas field itself, because that might have cost the inte- 
grated company so little that they would not make a discovery profit 
on it. 

Am I right, Mr. Yates? 

Mr. Yares. No existing law, in accordance with the so-called Phil- 
lips decision, provides for the regulation of all those who sell] natural 
gas in interstate commerce at wholesale. The bill approved earlier in 
the year by the House would delimit so-called independent providers 
of natural gas and would also have the feature you stated that with 
respect to pipeline companies who own their own gas fields, rather 
than requiring their fields to be regulated on the basis of actual cost, 
in the rate base it would provide for such fields to be regulated on 
the basis of fair field value. 

Professor Scuwartz. I did not understand it was necessary to leave 
out the independent producer from the present law. 

Mr. Yates. The Phillips decision said they were included. 

Professor Scuwarrz. If they were selling in interstate for resale. 

Mr. Yares. Yes. 

ee Scuwartz. This is a proposal to exempt some of those 
people. 

Mr. Yares. I don’t understand that as at all consistent with the 
general purpose of the regulation. How are they defining independ- 
ency, in the sense of people who are selling across State lines? I 
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assume that by independency, it is meant those firms that are not affili- 
ated to any degree with pipeline companies. 

Professor Scuwarrz. You can see I am not sufficiently familiar 
with that bill to be helpful. 

Mr. Yares. Then I will take that answer. 

Professor Scuwarrz. I am familiar with the other aspects of it. 
That was what I thought you were talking about. 

Mr. Yates. With respect to the pipeline. 

Professor Scuwartz. With respect to the integrated companies 
which own their own properties and the decision in the Phillips case 
or some of the earlier cases, I see no reason for a change in the law as 
declared up to now that requires pricing on the basis of cost and cost 
to include the cost of all the facilities designed to produce the gas, 
including the field. 

Mr. Yates. Your question No. 13 says the report says nothing about 
adequate appropriations for effective antitrust enforcement. Is it 
your opinion that the appropriation to both the Antitrust Division 
of the Department of Justice and to the FTC have been inadequate, 
or have you been referring only to the Antitrust Division ? 

Professor Scuwartz. I meant both agencies because they are both 
engaged in antitrust enforcement, although I am not prepared to say 
what a proper level of enforcement is. One of the things I had in mind 
however, was that the level of appropriations ought to be keyed 
as a matter of policy, perhaps not law, but ought to be keyed some- 
what to the total economy. In other words, this is a thing that varies, 
depending upon the activity of the economy and on the size of 
business units, and some policy as to how much it is appropriate to 
spend in relation to the total of the regulated field ought to be evolved. 

Mr. Yares. In other words you think that we should appropriate 
more money today for the enforcement of our antitrust laws than we 
appropriated during the 1930's? 

Professor ScHwarrz. It certainly seems so to me. 

Mr. Yares. Your point No, 1, under programs for legislative ac- 
tion, whom would you suggest to do that well-financed analysis, digest 
index of the volumnious information accumulated? Would this be a 
proper function for the FTC ? 

Professor Scuwartz. I should think that this would be a proper 
function for Congress itself, Mr. Yates. 

You notice that what I have in mind here is making more useful 
the very valuable hearings which have been conducted by various com- 
mittees of Congress in this field. 

I know that when I try to work with them, I am often in great 
difficulties because there is so much, and you don’t have easy access to 
everything you want on a topic. Lawyers, and teachers, economists, 
everywhere would benefit by having that kind of comprehensive 
indexing. 

Mr. Yates. Thank you. Thank you, Mr. Chairman. 

Mr. McCutiocn. May I ask one question here ? 

The CHairman. Just one moment. I will ask Mr. MacIntyre, the 
director of the committee, to contact an assistant to the Attorney 
General and work out some satisfactory time that it would be con- 
venient for the Attorney General to appear before our committee to 
answer these questions. 

Mr. MacIntyre. All right. 
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The Cuatrrman. Go ahead, Mr. McCulloch. 

Mr. McCutxocu. I think that suggestion of yours is a most con- 
structive one. I think we might apply it to a great many of our 
services in the House and in the other body so we would have a prop- 
erly indexed source of material correlated so it would be accessible 
more easily. 

Professor Scuwartz. It is possible that the Library of Congress or 
the Legislative Reference Service—someone ought to do this because 
otherwise a good deal of the valuable work done by the committees is 
really inaccessible to the people who would use it. 

Mr. Roosrvett. Professor Schwartz, on page 2 of your 2-page 
presentation to the committee today, at the very end of page 2, you 
make what to me is a most significant statement. The last three 
lines after the comma reads: 
most of them can be solved by a Federal Trade Commission composed of quali- 
fied and realistic men of unquestioned sympathy with the objectives of the 
act. 

I believe today that there is little if any legislative direction as to the 
qualifications of the men on the FTC, and little if any criteria as to 
how they shall be judged to be in sympathy with the act. 

Would it be your suggestion that perhaps a study of such a means 
of guidance to the Executive in filling these positions might be useful ? 

Professor Scuwartz. I am not sure how much, practically speak- 
ing, Congress can do here, but I would mention in response to your 
question, Mr. Roosevelt, that some legislation has specific require- 
ments of this character. I think the Tennessee Valley Authority 
Act, for example, and other legislation calls for people of defined ex- 
perience and of belief in the legislation that they are going to ad- 
minister. I don’t know how much effect that would have, but I think 
it would tend to strengthen Congress’ hand in relation to appoint- 
ments. That is about all that it would amount to, ultimately. If 
there should be a nomination which might be criticized on the ground 
that the nominee doesn’t meet the standards, then Members of Con- 
gress could point to this and say the criteria have been disregarded, 
whereas you don’t have a criteria now. 

Mr. Yares. Will the gentleman yield? 

Mr. Roosevett. Yes. 

Mr. Yares. The story is told that in 1914 a delegation of bankers 
visited President Wilson, at the time of the creation of the Federal 
Reserve Board, for the purpose of obtaining representation on the 
newly created Federal Reserve Board. He listened to them and fin- 
ally said “Will you tell me in what civilized country in the world those 
to be regulated are entitled to put their representatives on the regulat- 
ing body?” There was no answer. He then said, “Would you put 
people representing railroad companies on the Interstate Commerce 
Commission ?” 

And there was no answer. Then they left. I suppose you had 
that in mind in your answer, sir? 

Professor Scuwartz. There is a tendency of the regulators to iden- 
tify themselves with the regulated, because they deal with them all the 
time and come to feel themselves a part of that group, even when they 
start out otherwise. So at least we ought to start with people who 
don’t speak for the regulated group. 
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I have always felt it was a great advantagé to have nonspecialist 
members of the Federal judiciary, for example, and nonspecialist mem- 
bers of agencies. The place for the expert is advice. If there is 
something to be gotten from experts, let them advise, submit economic 
views or psychiatric views or what have you. But the people who 
decide are to be people of a comprehensive contact with the com- 
munity. 

a But the key to it is that they should be in sympathy 
with the law they are there to administer. 

Professor Scuwartz. I should certainly think we ought to start with 
that requirement. 

Mr. Roosrvett. There should be some requirement that they at least 
give lipservice to that. 

Professor Scuwartz. While lipservice itself should be given, I 
think people are influenced by that kind of thing. Even if you were 
not sympathetic, if you took an oath and understood that was part of 
it, that would affect your behavior. It would certainly affect Con- 
gress’ review of appointments, because you could point to the ignoring 
of a specific factor which was in mind. 

Mr. Roosevetr. Thank you, Mr. Chairman. 

The Cuarmman. Any other questions? 

Mr. Rreni~man. I don’t have a a particular question to ask the 
professor but I would like to make this statement. This is my first 
opportunity to hear you present a case before a committee of Congress 
and I have been deeply impressed with your sincerity, the manner 
in which you have presented your case. I am not an authority on 
all the antitrust laws—I wish you to understand that. I think the 
committee would do well to have whatever information you can give 
us to strengthen the present antitrust laws as time permits you to give 
the committee that type of information. 

Mr. Yares. I would like to join in that statement and commend Dr. 
Schwartz on the ability he has demonstrated and the knowledge of the 
laws he has shown. 

Mr. Rreu_mMan. I would like to add this if permitted, Mr. Chairman. 
[ was discussing with my colleague on the left that I think it is one 
of the fine things that we can have happen that people who do not 
agree with a report such as this, that they come in in an honest and 
fair way to present their case in respect to their own personal views 
regarding this type of report. It is so important to Members of Con- 
gress and to our whole economy to properly hear this type of discus- 
sion. 

Professor Scuwartz. You are very kind. I consider it a great 
honor to come before the committee. 

The CHarrman. Mr. MacIntyre desires to ask you some questions. 

Mr. MacIntyre. Professor Schwartz, when you were first consider- 
ing becoming a member of the Attorney General’s committee, did you 
understand it to be a committee to study the antitrust laws? 

Professor Scuwartz. That is right, sir. 

Mr. MacIntyre. Did you understand it to be a committee that 
would study the antitrust laws with a view to finding ways and means 
to strengthen the laws? 

Professor Scuwartz. That was specifically stated to be the mission 
of the committee. 
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Mr. MacIntyre. Now I call your attention to page 1 of your dissent. 

Professor Scuwartz. Excuse me, Mr. MacIntyre. May I point to 
this roman numeral IV right at the beginning of the report under 
committee history on operation. I am reading: 

The President of the United States expressed the hope that this group would 
provide an important instrument to prepare the way for modernizing and 
strengthening our laws— 
and so on. é 

Mr. MacIntyre. That was your understanding of the purpose of 
thiscommittee. I direct your attention to a statement that appears on 
page 1 of your dissent : 

On 30 specific issues discussed in this dissent, the report— 
and this refers to the majority report— 


takes a position inimical to competition, either by approving existing narrow 
interpretations or by suggesting additional restrictions. Only 2 or 3 of its rec- 
ommendations look the other way. 

By that measure and that standard would you say therefore that the 
committee has failed in its purpose as was stated when it was 
organized ¢ 

Professor Scuwartz. I certainly would agree with that statement. 

Mr. MacIntyre. I have no further questions. 

The Cuarrman. Any other questions, gentlemen ? 

The committee will excuse you with thanks of the committee, 
Professor Schwartz. You have been most informative, and we ap- 
preciate your attitude. You have been very fair to all considered. 
We appreciate it. 

Professor ScHwartz. Very glad to come. 

The CHairMan. The committee has agreed to meet at 7:30; so we 
will stand in recess until 7: 30 this evening. 

(Whereupon, at 4: 20, the committee recessed, to reconvene at 7:30 
p. m. of the same day.) 

EVENING SESSION 


The committee met, pursuant to notice, at 7:35 p. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present: Representatives Patman, Yates, Roosevelt, Hill, Riehl- 
man, and McCulloch. 

Also present: Everette MacIntyre, staff director and committee 
counsel, and Victor P. Dalmas, assistant to minority members. 

The Cuatrman. Professor Edwards. 

Professor Edwards, will you stand up and be sworn, please, sir? 

Do you solemnly swear that the testimony you shall give before this 
select committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Professor Epwarps. I do. 

The Cuarrman. Identify yourself for the record, if you please, sir. 
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TESTIMONY OF CORWIN D. EDWARDS, PROFESSOR OF BUSINESS 
AND GOVERNMENT, SCHOOL OF BUSINESS, UNIVERSITY OF 
CHICAGO 


Professor Epwarps. I am Corwin D. Edwards, professor of business 
and government at the School of Business of the University of 
Chicago. 

The Cuarrman. Mr. MacIntyre, would you like to ask a question ? 

Mr. MacIntyre. Yes. 

Professor Edwards, you were Chief Economist at the Federal Trade 
Commission for a number of years, I believe. 

Professor Epwarps. From 1948 until 1953. 

Mr. MacIntyre. During part of that time, and having specific ref- 
erence now to the period of 1948 to 1951, while you were in that posi- 
tion you came in contact with a number of people who were proponents 
of the so-called basing point legislation. 

Professor Epwarps. Did you say proponents or opponents ? 

Mr. MacInryre. Well, both. 

Professor Epwarps. That’s correct. 

Mr. MacIntyre. You came in contact with both of them, that is, of 
bills to legalize basing point pricing and the like. 

Professor Epwarps. Right. 

Mr. MacIntyre. May I hand the witness a document? 

The Cuarrman. Yes. 

Mr. MacInryre. Professor Edwards, I hand you a 60-page docu- 
ment, and I ask you to state for the record what you can about the 
document of which that is a copy, that is, what you know about the 
document of which that is a copy. 

Professor Epwarps. I don’t, offhand, recognize this document. If 
you refresh my memory, I may be able to identify it. 

Mr. MacIntyre. Do you recall that some time subsequent to this 
legislative fight over S. 1008 that you handed me the document of 
which that is a copy and told me that it was a blueprint of the forces 
who were working to legalize the basing point system ? 

Professor Epwarps. You will have to permit me to thumb through 
it a little further. 

Mr. MacInryre. Go ahead. 

Professor Epwarps. I have great respect for the accuracy of your 
memory, Mr. MacIntyre. I have often seen it tested, and if you sa 
I handed it to you, the probability is I did, but, as things stand, 
don’t, from my hasty inspection of it, recognize it at all. 

Mr. MacIntyre. You have no recollection of receiving that docu- 
ment or a copy of it? 

Professor Epwarps. I don’t. Now, it may be, upon reading it, I 
would be able to identify it. 

Mr. MacIntyre. Would you look at it again and refresh your mem- 
ory as much as you care to? 

Professor Epwarps. I should like to say from terms of expression 
in it I feel very confident that I didn’t help prepare it. 

Mr. MacIntyre. No, I wouldn’t think that you would have pre- 
pared it, but my recollection is when you handed the paper to me 
you told me that it was given to you. You at that time preferred not 
to name the people who gave it to you. 

Professor Epwarps. This could be. 
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Mr. MacInryre. Let me help you refresh your memory further. 
Didn’t you give a decument of which that is a copy also te Mr. Ste- 
phen J. Spingarn of the Federal Trade Commission ? 

Professor Epwarps. That hasn’t helped me remember thus far. 
Here is something on drafting of legislation, if you will permit me to 
read two pages here. 

This should be the crux of that thing, and I will see if that helps. 

Those two pages increase my feeling that I haven’t seen it, for they 
appear to be, on their face, an outline of strategy by those who were 
attacking the Commission’s position at the time. 

In other words, those two pages are just the sort of thing which at 
that time I would have liked very much to get access to, and I find it 
difficult to believe that I had access to it, and then forgot it. 

Mr. MacIntyre. Well, that is a very fine typed copy of a docu- 
ment that you handed to me, Professor Edwards. 

Professor Epwarps. And you are confident that I handed it to you? 

Mr. MacIntyre. I know you did, with the remarks that 1 made 
just a few minutes ago. 

Professor Epwarps. The only suggestion that I can make is that if 
I did, a copy must be in the files of the Chief Economist at the Fed- 
eral Trade Commission. 

Mr. MacInryre. The office has changed. It has been some time since 
you were there. 

Let me inquire, did Dr. John D. Clark hand you that document, 
the original, or the document of which that isa copy ? 

Professor Epwarps. To the best of my belief, Mr. Clark never 
handed me any document, 

Mr. MacIntyre. He never talked to you about this? 

Professor Epwarps. Oh, he has talked to me. I talked to him re- 
peatedly about the basing point problem, but I do not recall that Mr. 
Clark ever handed me a document. 

Mr. MacIntyre. Do you recall discussing with Dr. John D. Clark 
the strategy that is outlined in that document ¢ 

Professor Epwarps. No; I do not. 

Mr. MacIntyre. Do you recall discussing such strategy with Dr. 
Melvin Copeland, the Chairman of the Advisory Council ? 

Professor Epwarps. No; I do not. 

Mr. MacIntyre. At any time? 

Professor Epwarps. I feel very confident that I have never had 
a discussion of basing point problems of any length with Dr. Copeland. 

Mr. MacIntyre. At any length? 

Professor Epwarps. Yes. 

Mr. MacIntyre. At all? 

Professor Epwarps. Now the reason I said “at any length,” I might 
as well give you explicit reason for the qualification. You will re- 
member that on 1 or 2 occasions both you and I were invited up to 
Harvard to talk to people at the business school on something con- 
nected with Federal Trade Commission work. It is quite possible that 
in connection with one of those visits I might have discussed the 
Robinson-Patman question or the basing point question with Mr. 
Copeland. 

Mr. MacIntyre. Is it your recollection that you did not discuss 
any such thing with him while he was in Washington ? 
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Professor Epwarps. I have no memory of discussing it with him 
whatever. 

Mr. MacIntyre. Will you try again to recall about this document ? 
Would you mind taking the document, and while we are talking to 
Mr. Work about some other matters, review it there at the back of the 
room, and be prepared to come back to the stand and let us know 
whether you have refreshed your memory concerning it? 

Professor Epwarps. I shall be very glad to. 

Mr. MacIntyre. We want you to probe your memory. 

Professor Epwarps. I think that gives both the committee and me 
a better chance to find out just what is what. 

The Cuamman. What is your name, please, sir? 

Mr. Work. McClean Work. 

The Cuarrman. Will you stand up and be sworn? 

Do you solemnly swear the testimony you shall give before this 
committee shall be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Worx. I do. 


TESTIMONY OF McCLEAN WORK, VICE PRESIDENT, KETCHUM, INC., 
PITTSBURGH, PA. 


Mr. MacIntyre. Mr. Work, are you connected with Ketchum, Inc., 
of Pittsburgh ? 

Mr. Work. I am. 

Mr. MacIntyre. What is the nature of the business of that organi- 
zation ? 

Mr. Work. Fund raising and public relations. 

Mr. MacInryre. It isa Pennsylvania corporation / 

Mr. Work. Yes, sir. 

Mr. MacInryre. How long has it been organized ? 

Mr. Work. Thirty-six years. 

Mr. MacIntyre. During 1948, did you undertake a public relations 
preject for a committee known as the National Competition Com- 
mittee ? 

Mr. Work. I did. 

Mr. MacInryre. What was the date on which it undertook that 
project ? 

Mr. Work. I can’t give you the exact date. It was in October of 
1948. 

Mr. MacIntyre. How long did it continue to do work or have any 
connection with that project ? 

Mr. Work. Two months. 

Mr, MacInryre. Until what date? 

Mr. Work. December 7. 

Mr. MacIntyre. December 7, 1948 ? 

Mr. Work. That’s correct. 

Mr. MacIntyre. What was the purpose of the project, as you under- 
stood it ? 

Mr. Work. May I read youa page? 

Mr. MacIntyre. Yes, please. 

Mr. Work. The National Competition Committee is an organization 
of businessmen representing both buyers and sellers in many different 
industries throughout the United States. 
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It has been formed to secure clarification of the confused situation 
which has resulted from decisions of the courts sustaining orders of 
the Federal Trade Commission affecting methods of pricing. 

These decisions compel business concerns to discontinue the sys- 
tematic establishment of delivered prices on their products which do 
not reflect actual freight charges. The result has been to make pricing 
f. o. b. mil] the only clearly legal method of pricing. 

The National Competition Committee firmly believes that this con- 
dition is injurious to sellers, to buyers, and to the public. 

The methods of delivered pricing now under attack have evolved 
through long, practical experience and are an integral part of the total 
economic system which has made the United States the world’s strong- 
est and most prosperous country. The pricing method which the 
Commission now seeks to force on business would be an experiment 
based on untried and abstract economic and legal theory. 

If allowed to continue, this experiment will cause— 

Severe contraction of the areas in which business concerns will be 
able to compete. 

The creation of regional monopolies within those areas. 

The destruction of investment in plants and facilities. 

Grave injury to many communities through loss of business enter- 
prises vital to their economy. 

Loss of employment to many thousands of workers. 

Shifts of population which will force many other thousands of 
working families to move from their present home communities. 

Increases in the costs of production, which will ultimately result in 
higher prices to the public. 

Reversal of the long-time trend toward wider geographic distribu- 
tion of industry. F. o. b. pricing creates an incentive for a further 
concentration of industry in already congested industrial areas, with 
resulting undesirable social, economic, and military consequences. 

The National Competition Committee believes that this situation 
should be corrected by congressional action which will clearly establish 
the soundness of business concerns competing with each other any- 
where in the United States using systematic methods of pricing that 
do not necessarily require the establishment of uniform selling prices 
at the point of manufacture. The committee believes that such meth- 
ods are fair to sellers, to buyers, and to the public. 

It is the purpose of the National Competition Committee, by edu- 
cation and persuasion, to secure public support for such legislation. 

Mr. MacIntyre. Who wrote that statement ? 

Mr. Work. I don’t know. I wrote it, but I don’t know who all 
contributed to whatever ideas it may contain. 

Mr. MacIntyre. Who were among the contributors ? 

Mr. Work. The people who helped form the association in Pitts- 
burgh. 

Mr. Macintyre. Who were they? 

Mr. Work. Columbia Steel & Shafting Co., Duff-Norton Manu- 
facturing Co., Duquesne Light Co., Edgewater Steel Co., Heppensta!! 
Co., Hubbard & Co., National Electric Products Corp., National Steel 
Corp., Oliver Iron & Steel Corp. Pe Gauge & Supply, Pitts- 
burgh Plate Glass, Pittsburgh Steel, Rockwell Manufacturing Co., 
United Engineering & Foundry Co., Vanadium Alloys Steel Co., 
Wyckoff Steel Co. 
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Mr. MacInryre. Were they financial contributors to your effort? 

Mr. Work. Yes, sir. 

Mr. MacIntyre. You registered as a lobbyist under the Lobbying 
Act to represent them in this respect, didn’t you? 

Mr. Work. I registered at the advice of our attorneys, although 
we did no lobbying, but they said because we were attempting to effect 
an organization to influence legislation, we were liable under the 
Lobbying Act, so I registered. 

Mr. MacIntyre. So, upon the advice of your counsel you did 
register under that law for this purpose ? 

Mr. Work. That’s correct; yes, sir. 

on MacIntyre. What was the plan of operation for this lobbying 
effort ? 

Mr. Worx. The plan of operation was te organize chapters in differ- 
ent cities of the United States and, through those chapters, to present 
the views of the committee to the Congressman from the various areas 
in which the organizations were affected. 

Mr. MacInryre. It was to secure grassroots support ? 

Mr. Work. That’s right. 

Mr. MacInryre. For your project? 

Mr. Work. That’s right. 


Mr. MacIntyre. And through that, to influence the individual Con- 
gressmen for concerted action in Washington ? 

Mr. Work. That’s right. 

Mr. MacIntyre. You didn’t publish that as you objective though, 
did you. openly to the public generally ? 

Mr. Work. We didn’t publish anything to the public generally be- 


cause we never completed the organization. 

Mr. MacIntyre. You never completed the organization? 

Mr. Work. No. 

Mr. MacIntyre. Why not? 

Mr. Work. Because of differences of opinion when they called to- 
gether to form the national organization, it was decided not to form 
it. That was on the 7th of December. 

Mr. MacIntyre. What influenced that decision ? 

Mr. Work. Differences of opinion as to the methods of procedure. 

Mr. MacIntyre. Well, what do you mean by that ? 

Mr. Work. There were a number of the members, of the Pitts- 
burgh members, who felt that we should not register, and that it was 
not a lobbying organization, it was an educational organization. 

Inasmuch as we were doing the work, we did not fee] that we could 
oppose the recommendations of our attorneys, and we had registered 
on our own authority. rather than that of the organization. 

Mr. MacIntyre. In other words, the contributors and financial 
supporters of this lobbying effort did not want to be known as repre- 
sented by a lobbyist ? 

Mr. Work. That’s right; some of them. 

Mr. MacIntyre. And that scared them off ¢ 

Mr. Work. That’s right. 

Mr. MacIntyre. You named a number of financial contributors 
to this effort. Were there others? 

Mr. Work. Yes. 

Mr. MacIntyre. Who were they? 
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Mr. Worx. I named the ones in Pittsburgh. 
Mr. MacIntyre. Who were the others? 


Mr. Work. I have the entire list here, if the committee wants it. 
Mr. MacIntyre. I would like to see that in the record. 
The CHatrMan. Yes. 


: = Work. I would like to have a copy of it. It is the only copy 
ave. 


The Cuarrman. We will have it returned to you. Does that give 
the amount of contributions? 


Mr. Work. Yes. 


The CuHarrman. Does it give anywhere the amount of the Pitts- 
burgh people’s contribution ? 

Mr. Work. No, not separately ; but that can be separated very easily. 
Our largest subscription is $1,000. 

The Cuarrman. You can furnish that? 

Mr. Worx. You can add up the Pittsburgh ones by yourself. 

(The document above referred to is as follows :) 


National competition committee 


Allegheny-Ludlum Steel Corp., Brackenridge, Pa 
American Fork & Hoe Co., Cleveland, Ohio 
American Pulley Co., Philadelphia, Pa 

Arcos Corp., Philadelphia, Pa 

Braeburn Alloy Steel Corp., Braeburn, Pa 

Carpenter Steel Co., Reading, Pa 

Champion Rivet Co., Cleveland, Ohio 

Chandler Materials Co., Tulsa, Okla 

Chandler Products Co., Cleveland, Ohio 

Columbia Steel & Shafting Co., Carnegie, Pa 
Dobeckmun Co., Cleveland, Ohio 

Duff-Norton Manufacturing Co., Pittsburgh, Pa 
Duquesne Light Co., Pittsburgh, Pa 

Edgecomb Steel Co., Philadelphia, Pa 

Edgewater Steel Co., Oakmont, Pa 

Erie Railroad Co., Cleveland, Ohio 

Firth Sterling Steel & Carbide Corp., McKeesport, Pa 
Glidden Co., Cleveland, Ohio 

Grief Bros. Cooperage, Cleveland, Ohio 

The Harshaw Chemical Co., Cleveland, Ohio 

The B. F. Hauserman Co., Cleveland, Ohio 
Heppenstall Co., Pittsburgh, Pa 

Hubbard and Co., Pittsburgh, Pa 

ene err CaO SENS ee nee ea sas no eee nee 
The International Chain Co., York, Pa 

Koppers Co., 

Lamson & Sessions Co., Cleveland, Ohio 

Lincoln Electric Co., Cleveland, Ohio 
Maloney-Crawford Tank & Manufacturing Co., Tulsa, Okla 
Medusa Portland Cement Co., Cleveland, Ohio 
Mosher: Steal: Co; ‘Daliag Det..0i.2 ae cia. d. SR as 
Nationa Cash Register Co., Dayton, Ohio 

National Electric Products Corp., Pittsburgh, Pa 
National Fireproofing Corp., Pittsburgh, Pa 

National Screw & Manufacturing Co., Cleveland, Ohio 
National Steel Corp., Pittsburgh, Pa 

North American Refractories, Cleveland, Ohio 

Oliver Iron & Steel Corp., Pittsburgh, Pa 
Benjamin P. Opdyke, Inc., Philadelphia, Pa 
Pittsburgh Gage & Supply Co., Pittsburgh, Pa 
Pittsburgh Plate Glass Co., Pittsburgh, Pa 
Pittsburgh Steel Co., Pittsburgh, Pa 
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National competition committee—Continued 


Republic Steel Corp., Cleveland, Ohio 

Rockwell Manufacturing Co., Pittsburgh, Pa 

Scaife Co., Oakmont, Pa 

A. Shaw Co., Cleveland, Ohio 

A. O. Smith Corp., Houston; Tex 

United Engineering & Foundry Co., Pittsburgh, Pa 
Universal Cyclops Steel Corp., Bridgeville, Pa 
Vanadium Alloys Steel Co., Pittsburgh, Pa 

George Worthington Co., Cleveland, Ohio. 

Wyckoff Steel Co., Pittsburgh, Pa 


Mr. MacIntyre. Mr. Work, I have just handed you a document of 
approximately 60 pages. I will ask you to state for the record what 
you know about that document or any copy of it that came to your 
attention in connection with this lobbying project of yours. 

Mr. Worx. Mr. Chairman, I haven’t though about this subject since 
December 7, 1948, and I have no recollection of having seen this, but 
I certainly don’t want to say that I haven’t seen it. It does not look 
familiar to me now, but I don’t recognize it. 

Mr. MacIntyre. Do you find, thumbing through it trying to refresh 
se or ‘anny, anything familiar about the contents and the nature 
of it! 

Mr. Worx. A great deal of that material is familiar, but I haven’t 
the faintest idea where it came from or that I have ever seen it in 
toto before. 

Mr. MacInryre. Did it come to your attention, the original of that 
document or a copy of it, in connection with this lobbying effort at 
that time? 

Mr. Work. I don’t know. 

Mr. MacInryvre. It is familiar to you, though? 

Mr. Work. A great deal of the material in it is familiar to me; 
yes, sir. 

Mr. MacInryrre. Will you continue to examine it to see if it is not 
more familiar than you now think. 

Mr. Work. No, I can’t say that it is. I know that I have seen a 
= deal of the material in there, but I don’t remember it in this 

orm. 

Mr. MacInryre. You have seen a great deal of the material but 
you don’t remember it in that particular form ? 

Mr. Work. No. I have no way of identifying where this came 
from. 

Mr. MacIntyre. Would you say that what you did see of the ma- 
terial that is contained in there came to you in connection with this 
lobbying project, came to your attention in that connection? 

Mr. Work. Yes, I think so. 

Mr. MacIntyre. Can you recall any particular lawyer for any of 
these large contributors who dealt with you and advised and con- 
sulted with you in connection with this lobbying effort ? 

Mr. Work. Yes, I consulted with our own firm, which is Smith, 
Buchanan and Ingersol of Pittsburgh. 

Mr. MacIntyre. What Smith is that? 

Mr. Worx. Smith, Buchanan and Ingersol. 

Mr. MacIntyre. What Smith is it? 
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Mr. Worx. William Watson Smith: 

Mr. Macintyre. William Watson Smith. Do you recall having 
come in contact with Blackwell Smith in that connection ? 

Mr. Work. No, sir, I don’t know anyone by that name. 

Mr. MacInryrg. John Bain of the Reed McCall firm in Pittsburgh! 

Mr. Work. Not in this connection, no, sir. 

Mr. MacIntyre. You have known Mr. Bain? 

Mr. Work. Yes, I know Mr. Bain. 

Mr. MacInryrs. And you have known him as the counsel for a num- 
ber of these contributors in representing them in antitrust suits? 

Mr. Worx. I only know him as an assistant counsel for the Pitts- 
burgh, Lisbon & Western Railroad. That is the only contact I have 
ever had with him. 

Mr. Macintyre. You were not aware of the fact then that he was 
counsel of record for most of these steel companies that are listed as 
contributors in Federal Trade Commission docket 5508? 

Mr. Worx. No, sir. I had no relation with Mr. Bain in this effort. 

Mr. MacInryre. With whom in the National Electric Products 
Corp. effort did you deal ? 

Mr. Work. Mr. Robinson. 

Mr. MacIntyre. And what was his position for the firm? 

Mr. Work. Vice president. 

Mr. Mac] nryre. Did he inform you that they had been under 
charges in a case at the Federal Trade Commission ? 

Mr. Worx. No, sir. 

Mr. MacIntyre. Were you not aware of the fact they were one 
of the respondents in that famous Rigid Steel Conduit case that went 
to the Supreme Court ? 

Mr. Work. I may have been. I have no recollection of it now. 

Mr. MacInryre. You did not attempt to. inquire as to how many 
of these contributors were actually respondents and defendants in 
those suits? 

Mr. Worx. No, sir. 

Mr. MacInryre. And yet you did take from them the contributions 
that they made financially as well as literary to make up the statement 
that you read here tonight concerning the effect the law was having 
upon them ¢ 

Mr. Work. Yes, sir. 

Mr. MacIntyre. Without any inquiry as to the background of their 
participation in violation of the antitrust laws or otherwise? 

Mr. Worx. No, we were not concerned with their previous history 
at all. We were concerned with whether they were interested in this 
movement. 

Mr. MacIntyre. You did not even know that they had been charged 
with a violation of the antitrust laws that they were seeking to have 
repealed or amended ? 

Mr. Worst. No, I did not. 

Mr. MacIntyre. But you were taking up the contributions, literary 
effort, and making it a part of a grassroots effort to persuade Congress- 
men to change the law ? 

Mr. Work. That’s right. 

Mr. MacIntyre. But you were just doing that for money. You 
weren’t particularly concerned one way or another except the money 
you were getting out of it ? 
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Mr. Work. No, we believed in the thing we were doing or we would 
not have done it. 


Mr. MacIntyre. But you were doing it in that belief without know- 
ing what was behind it ? 

Mr. Work. No, we thought we knew what was behind it. We didn’t 
know the individual history and didn’t inquire into the individual 
history of every person that joined the organization. 


Mr. MacIntyre. And you did not know whether they were all 
violators ? 


Mr. Work. No, sir. 

Mr. MacIntyre. Of the laws that you were seeking to have changed 
for them ? 

Mr. Work. They were not all violators, I am quite sure. 

Mr. MacIntyre. A substantial number of them were. With whom 
did you deal in planning strategy for this lobbying project ? 

Mr. Work. With Mr. Ted Smith of Oliver Iron and Steel. and Mr. 
McGrath of Williamson Heater Company of Cincinnati, and Mr. Foy 
of Koppers Company of Pittsburgh, and the vice president of Hep- 
penstall Steel Co., whose names I can’t at the moment recall. 

Mr. MacIntyre. Can you give us Mr. Foy’s full name? 

Mr. Work. Fred. He is now the president of Koppers Co. He was 
then the vice president. 

Mr. MacIntyre. Do you have other thoughts that you can add to 
those that you have already expressed about this document that I have 
handed you, the 66-page document ? 

Mr. Works. No, sir. 

The Cuarrman. Does this list here showing contributions at the 
end of each name represent all the names of those who were in the 
organization ? 

Mr. Work. They represented all the contributors. There were other 
people who would have come into the organization if it had not folded. 

The CHarrmMan. But these were the only ones who actually came in 
and contributed ? 

Mr. Work. That’s right. 

The Coarrman. Does this list include the ones that you first gave to 
the reporter ? 

Mr. Work. Yes. 

The Cuamman. And there is nobody else in it except these? 

Mr. Work. That’s right. 

The Cuarrman. And vou folded up December 7, 1948 ? 

Mr. Work. That’s right. 

The Cuatrman. Have you been connected with anv group since 
that time having for its purpose a purpose similar to what you read? 

Mr. Work. No. 

The CuarrmMan. You have not been connected with the Clarification 
Committee or anything like that? 

Mr. Work. No, sir. 

The Cnamman. And you haven’t been connected with any group 
that. has been trving to change antitrust laws? 

Mr. Work. No, sir. 

The Cramman. This is your only activity in that respect ? 

Mr. Work. That’s right. 


Mr. MacIntyre. How much did you actually get out of this effort, 
Mr. Work? 
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Mr. Worx. About $14,000 deficit. 
Mr. MacIntyre. But the total paid ? 
Mr. Work. The total paid isthe amount on that page. 
Mr. MacIntyre. Eighteen thousand ? 
Mr. Worx. And we spent about $32,000 on the organization. 
Mr. MacIntyre. And they paid you $18,000? 
Mr. Work. That’s right. It was not a tremendously profitable 
enterprise. 
Mr. MacIntyre. Did you come in contact with Mr. Roger Bough 
in connection with this effort, then the solicitor for the-—— 
Mr. Work. I know who you are talking about. I think I talked 
with him on the phone. I was never in his office nor he in mine. 
Mr. MacInryre. About this project? 
Mr. Work. Yes. They were not in the organization. 
Mr. MacIntyre. But you did talk to him about it ? 
Mr. Work. Yes. I haven’t the faintest idea what Isaid or he said. 
Mr. MacIntyre. He did not discourage you, did he ? 
Mr. Work. No. 
Mr. MacIntyre. Did he encourage you ? 
Mr. Work. Not particularly. 
Mr. MacIntyre. Do you remember what he did say? 
Mr. Worx. No, I don’t. I know that he had no desire to come into 
the organization nor to support it. 
The Cuairman. How many had expressed interest to the extent 
that they would come in if the organization actually functioned ? 
Mr. Work. I would say about a hundred. 
The Cuatrman. Aboutahundred. Do you have their names? 
Mr. Work. No, I haven’t. 
The Cuarrman. Do you have it available in your files? 
Mr. Work. No, not all of them. I can get some of them for you. 
The Cuarrman. Would you submit in connection with the record 
here the names that you can get, every one of them ? 
Mr. Work. Yes, I will be glad to. 
The Cuarrman. All right, sir. Do you have any other questions’ 
Mr. MacIntyre. One or two more questions, if I may 
Mr. Work, you spoke about December 7, 1948, as bain the date on 
which the decision was reached to fold up on this, 
Mr. Work. That is right. 
Mr. MacInryre. Is that correct? 
Mr. Work. That’s right. 
Mr. MacIntyre. That was at a meeting of the Duquesne Club in 
Pittsburgh ? 
Mr. Work. That’s right. 
Mr. MacIntyre. And a number of reporters for a papers 
over the country had learned about that meeting, hadn’t they? 
Mr. Work. That’sright. We invited them. 
Mr. MacIntyre. And after they started publications about it, there 
wasn’t anything more to the committee, was there? 
Mr. Work. No. May I, Mr. Chairman, explain that a little bit? 
The Cuarrman. Certainly, sir. 
Mr. Work. I registered. We had 6 men im the field forming these 
organizations in different cities, and when I registered as a lobbyist 


1 The information referred to was not submitted to the committee. 
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I registered the fee that was being paid us for the services of these 
men in the organization, which amounted to $11,000 a month. 

Some reporter, I think for the Toledo Blade, found our registration 
and he multiplied 11 by 12, and ran a story saying that I was the 
highest paid lobbyist in Washington, that I was getting 12 times 
$11,000 a year, and that received considerable publicity, and it did the 
cause no good, 

And the explanation was some time in catching up with the original 
story. And it was that particular publicity that put the quietus on 
the organization, rather than anything that come out of the meeting 
of December 7. 

Mr. MacIntyre. That publicity was prior to December 7? 

Mr. Work. Yes, just a few days prior to. 

Mr. MacIntyre. And that scared the contributors off ? 

Mr. Worx. No, that scared 3 or 4 of the men locally that had been 
active in setting up the organization. A great many of them wanted 
to go on with it, but there was too much difference of opinion. 

Mr. MacIntyre. Who were they ¢ 

Mr. Worx. Who were what ? 

The Cuatrman. The ones scared off ? 

Mr. Work. Mr. Smith of Oliver Iron & Steel and the man whose 
name—I don’t know why I can’t remember him because I call him by 
his first name every time I see him—who is the vice president of Hep- 
penstall who was the chairman of our committee in Pittsburgh. He 
was the chairman and Mr. Smith was the vice chairman, and they were 
the two men who were heading our committee there, and they were 
the ones who were most alarmed at this. Jack Roche is the man’s name 
that I was trying to think of. 

Mr. MacIntyre. There are two other papers that I would like for 
you to look at, Mr. Work. They purport to be newspaper articles 
that appeared in the Rocky Mountain News, December 17 and Decem- 

r 22. 

Would you say that this publicity that occurred a few days before 
your meeting at the Duquesne Club on December 7 was somewhat simi- 
lar to the publicity that is indicated in these two clippings and which 
appeared afterward ? 

Mr. Work. Oh, not so very similar. The preliminary publicity was 
playing up the fact that I was receiving such a fabulous retainer. 


Mr. MacIntyre. These two articles do not do that, but they do 
state the objectives. 


Mr. Work. Yes. 

Mr. MacIntyre. And in that respect are similar to the publicity that 
occurred prior to December 7, is that correct ? 

Mr. Work. That’s right. 

Mr. MacIntyre. Mr. Chairman, I would like to offer those two for 
the record. 

The Cuatrman. Allright. You recognize those articles as appear- 
ing in the press at that time, Mr. Work ? 

Mr. Work. I never saw this one, I don’t remember seeing one from 
the Rocky Mountain News. I saw similar articles from other papers. 

The Cuarmman. Similar articles from other papers ? 
Mr. Work. Yes. 
The CHarrMan. Without objection, we will put them in the record. 


122 PRICE DISCRIMINATION 


(The articles referred to are as follows :) 


[Rocky Mountain News, December 18, 1948] 
PITTSBURGH INDUSTRIALISTS Pusu CAMPAIGN FOR BASING Pornt Lossy 


By James M. Daniel, Rocky Mountain News Washington Correspondent 


WASHINGTON, December 17.—Twenty-five percent of the initial organizing ex- 
penses of the campaign to legalize basing point price fixing were put up by Pitts- 
burgh industrialists, a lobby official disclosed today. 

MacLean Work, director of Ketchum, Inc., campaign directors, a subsidiary of 
the Pittsburgh advertising and public relations firm of Ketchum, MacLeod & 
Grove, said this grubstaking arrangement was to run through January 25. 

The Ketchum drive began in September, he said. It is costing $11,000 a month 
in salaries to Ketchum agents, plus their traveling, hotel, printing, entertaining, 
telephoning, and telegraphing expenses. This amounts to additional thousands, 
which Mr. Work did not specify. 

Asked to name the Pittsburgh industrialists who floated the campaign, Mr. 
Work said he was “not at liberty” to du so. 


WITHHOLDS NAMES 


He also said he could not disclose the names of chapter chairmen situated in 
the cities where Ketchum, Inc., is establishing chapters of its so-called National 
Competition Committee. Previously, the associate director of Ketchum, Inc., 
Walter Magronigile, had told this reporter that his chief, Mr. Work, would give 
those names. 

“I am not at liberty to give those names, either,” said Mr. Work. 

The chief of the promotional firm did disclose, however, some additional in- 
formation about the target cities which Ketchum, Inc., has on its list to be 
visited by solicitors seeking $100 to $1,000 contributions from businessmen. 

Chapters are tentatively functioning in Dallas, Houston, Tulsa, Cincinnati, 
Dayton, Cleveland, Philadelphia, and Pittsburgh, the home base, he said. 


ONE SLATED FOR DENVER 


Chapters are to be organized in Seattle, Portland, San Francisco, Los Angeles, 
Denver, Kansas City, St. Louis, Chieago, Milwaukee, St. Paul-Minneapolis, 
Toledo, Detroit, Buffalo, Boston, Atlanta, Louisville, and New Orleans. 

Mr. Work revealed that there had been a division within Ketchum, Inc., as to 
the necessity of registering under the infant Congressional Lobbyiug Act, since 
the organizing firm does not maintain a Washington headquarters. When 
in the Capital Mr. Work stays regularly at the Washington Hotel. 

He said although the Ketchum outfit began functioning in September, he 
didn’t recall when it registered under the Lobbying Act. According to the files 
of the House Clerk, Ketchum registered on November 26, somewhere between 
60 and 90 days after it set out to do a job on the Antitrust Acts, if Mr. Work’s 
recollection of September as the starting month is accurate. 

Mr. Work said the reason that Ketchum didn’t register immediately was “I 
didn’t think it was necessary.” 

He repeated Mr. Megronigle’s denial that Ketchum, Inc., had prepared the 
statements which have been laid before the Capehart committee in Washington 
calling for amendments to the Antitrust Acts. A super deluxe lobbying job such 
as the Ketchum company is giving its Pittsburgh clients generally involves a 
full writing job for all the statements submitted on the lobby’s side. 

There was a slight difference, however, in the way they phrased their state- 
ments. Mr. Work said Ketchum hadn’t written any of the statements demanding 
amendment of the Antitrust Acts. Earlier, Mr. Megronigle said they hadn’t done 
so “yet.” 

Asked why the Pittsburgh sponsors of the National Competition Committee 
aspired to such a huge lobbying effort aimed at eliminating the Supreme Court 
bar to the uniform delivered price system of cement and steel companies, Mr. 
Work replied in these exact words: 

“They feel it would hurt their business.” 
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[Recky Mountain News, December 23, 1948] 
Bastne Point Lossyists ForMING DENVER CHAPTER 
By James Daniel, Rocky Mountain News Washington Correspondent 


WASHINGTON, December 22.—A meeting was held in Pittsburgh a few days agu 
(December 7, to be precise) for the purpose of deciding the future of Colorado. 

The future of all States, not Colorado alone, is at stake. The States standing 
on the threshold of tremendous expansion are especially endangered, rightly or 
wrongly, and perhaps stupidly, by the envy and fear of States that already have 
had some expansion. 

At the Pittsburgh meeting you would expect a widespread attendance of busi- 
nessmen, merchants, taxpayers, housewives, working people. You would think 
there would be bright lights and amplifying systems, reporters, photographers, 
and television men. 

But you would be making a great mistake. 

This was not a public meeting. It was not held in an auditorium. It was held 
in the Duquesne Club and if you ever have been to Pittsburgh you probably have 
had it point out to you and heard of the legendary figures who go there, the heavy 
carpeting and the snowy napery. 















































PUBLIC NOT INVITED 


The public most definitely was not invited to this meeting. 
However, reporters and photographers had been notified that something im- 
portant was to happen. Their city editors told them to go down and wait out- 
side of the Duquesne Club and take a picture and get a story about the new chair- 
man of the National Competition Committee when he was elected and put on view. 

The minutes and the hours dragged by. No new chairman showed his face. 
Instead, one Walter Megronigle, an advertising man, came out. He said there 
had been no decision about a new chairman. Maybe, he said, cagily, one would 
be elected December 29 when the committee met in Cincinnati. 





























EXPLANATION SIMPLE 


Today I called Mr. Megronigle to the telephone. I asked him to please explain 
to the businessmen of Denver how the services of an advertising firm could be 
worth $11,000 a month plus expenses. That was the sum which Mr. Megronigle’s 
firm, Ketchum, Inc., reported to Congress it was getting paid to persuade Con- 
gress to legalize a pricing system which the Supreme Court outlawed in the 
cemen:e conspiracy cases. 

Mr. Megronigle said it was simple. 

“We have 6 men and 2 girls going out around the country organizing local 
chapters of the National Competition Committee,” he said. “Businessmen give 
us $100 to $1,000. In return we give them a complete organization, down to 
local chapters. 









































“ORGANIZING DENVER 


“We don't have a Washington office. We have chapters in Dallas, Houston, 
Tulsa, Cincinnati, Dayton, Cleveland, Philadelphia, and Pittsburgh. Harold 
Huycke is in Denver for us how organizing a chapter there. Eventually we will 
have 25 chapters. 

“The National Competition Committee is a one-shot operation. Its purpose is 
to legalize the uniform delivered price system. When that is done it will be 
through.” 

I asked Mr. Megronigle what was the connection between Ketchum, Inc., and 
Ketchum, MacLeod & Grove, an old-line Pittsburgh advertising firm specializing 
in institutional accounts. Megronigle said the corporations were “in the same 
family,” that Ketchum, Inc., was organized to perform such jobs as delivering 
au client a readymade nationwide “grassroots” organization. 








































DOESN’T KNOW CHAIRMAN 


lL asked him who the chapter chairmen were. He said he didn’t know. 
I asked him who put up the money originally to found the National Competi- 
tion Committee. He said he could not say. 
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I asked him if it wasn’t true that the new fashion in lobbying was to avoid 
anything so conspicuous as a Washington office and “contact” Members of Con- 
gress through local figures in their communities. He said it was. 

The CHatrmMan. Does anyone else want to ask questions? That 
Ma be all. Thank you, sir. We will return your sheet, we guarantee 
that. 

Mr. MacInryre. Mr. Chairman, before Mr. Work leaves, I wonder 
if we couldn’t have the reporter mark this as “Work Exhibit No. 1,” 
or at least as “Work Exhibit B,” the document that he did thumb 
through, and he said he had seen much of the material that appears 
in it. We are not offering it for the record, but I would like to have 
it identified. 

The Cuatrman. All right, just to identify it. 

(The document referred to was marked “Work Exhibit B.”) 

Mr. McCuttocn. How is that identification going to be made now, 
and what is the record going to say about it ? 

Mr. MacInryre. We have this much on the record as of now. We 
trust that there will be more. 

Mr. McCuttocn. That isn’t a satisfactory answer, Mr. Chairman, 
at least to a member of the committee. 

The Cuarrman. That’s right. Let’s have an understanding about 
this. As I understand it, that is filed for the record of the committee 
only, marked as an exhibit, which the witness was referring to. It 
will not be printed as a part of the proceedings. 

Mr. Rrentman. There is no indication that the witness identified 
this document. 

The Cuatrman. Except to the extent that he said he recognized 
some of the material in it. 

Mr. RrenitMan. But not the document. 

The CuarrmMan. Not the document. 

Mr. Rrentman. He had seen the material on other occasions, but 
he didn’t recall ever having seen that document. 

The Cuatrman. That’s right. That is the reason we are not justi- 
fied in putting it in the record, and that is offered just for the com- 
mittee. 

Mr. MacIntyre. Just marked, so we will be able to refer to it by 
this number legally. 

The CHatrman. Mr. MacIntyre, are you ready to ask Professor 
Edwards questions? 

Mr. MacIntyre. Yes. 

The CnatrmMan. You see it is unusual to have a meeting at night. 

(Discussion off the record.) 


TESTIMONY OF CORWIN D. EDWARDS—Resumed 


Mr. MacIntyre. Professor Edwards, is there anything further 
that you can tell us about the document that you have been examin- 
ing? 

Professor Epwarps. Yes, Mr. MacIntyre. Although there are parts 
of this document which I still don’t recognize, there are passages in 
there which definitely do ring the bell of memory. 
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I am confident I have seen those pages, and they are scattered 
through it, so that I am confident that even the part which I fail to 
recognize, I must have seen. 

And I take it for granted now that I have had this document in my 
possession. 

While Mr. Work was testifying, I endeavored to recall the circum- 
stances under which it came into my possession, and that I haven’t 
done a very good job with. I offer you this as my best recollection 
and with considerable uncertainty as to whether it is accurate. 

This is that someone—I have tried to remember who, and I can- 
not—brought it to me and offered to give me access to it on condition 
that I would never connect him with it. I didn’t know how he ob- 
tained access to it, but he apparently felt that his situation was delicate. 

He refused to tell me ae it came, except that he said that it did 
represent a working document of those who were making an attack 
on the Commission. 

Now, that 1 offer you as being my best candid recollection, but it is 
pretty vague and it may be wrong. 

Mr. MacIntyre. You can’t identify that man? 

Professor Epwarps. No. I have this impression, that it was not 
anybody that you would think of as being a principal in that fight. 

ou asked me at an earlier stage whether vohn D. Clark had given 
me this. I not only have no recollection of receiving it from John 
D. Clark, but I should say that the tone of my memory is all against 
my having received it from anybody in a position of prominence like 
that. 

I think of it as probably having come to me from somebody who was 
a junior researcher, or a hewspaperman, or something or other, in a 
position of a subordinate or a by-stander. 

Mr. Roosrevett. Could I ask a question. 

Was there any indication as to who these people who were prepar- 
ing this attack were, when this was handed to you? 

Professor Epwarps. 'To the best of my recollection this was one mat- 
ter that piqued my curiosity a great deal, and on which I could get 
no satisfaction. 1 may say that I hope you do run it down, just for 
my own interest. I would like to know where it came from. 

Mr. MacInryre. I would like to ask, Mr. Chairman, that this docu- 
ment be marked as “Edwards Exhibit A,” just for identification, to 
the extent that he has identified it. 

It is not being offered for the record because I think it needs some 
additional identification before 1 of these 2 copies is offered for the 
record. I would like for the reporter to put his mark on it, so that 
it will be marked as “Edwards Exhibit A.” 

The CuatrMan. The document will be so marked. Oh, excuse me. 

Mr. McCutxocu. Did I understand you to say that this has been 
identified by Edwards, or identified by you ? 

Mr. MacIntyre. No, identified by Edwards, to the extent that he 
has identified it. 

Professor Epwarps. I have identified it to this extent, sir: That I 
am sure I have seen passages in it. 

Mr. McCutiocn. Have you ever seen this entire document? 
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Professor Epwarps. Since there are several of those, and they are 
scattered through, I couldn’t have seen less than an abridgement of it, 
and I am quite content to believe that I saw the whole document. 

Mr. Roosrevetr. What was this date when you saw this document? 

Professor Epwarps. Well, it was obviously during the basing point 
controversy, but I can no longer say at what stage. May I add an 
observation? It isn’t directly germane. 

The CHairman, Certainly, sir. 

Professor Epwarps. On one occasion we were asked by one of the 
investigating committees at that time to recall the role played in con- 
nection with one particular bill by three employees of the Federal 
Trade Commission, of whom I was one. 

The three of us got together in an endeavor to draft our recollection 
of that. Wespent most of a day on it, with the assistance of our files, 
which were then fairly recent, much more recent than now. 

We produced a document which represented the consensus of our 
three memories, and then ran across some more files, and discovered 
that we had substantially misstated the facts and had to correct it 
further. 

The pattern was then quite complicated. The documents were 
flowing fast, and I feel very uncertain, indeed, when I try to recollect 
the interrelation of things on a 7-year lapse. 

Mr. Roosevett. You would never convict a man of murder on that 
kind of testimony. 

Mr. MacIntyre. May we have the document marked for identifica- 
tion to the extent that he has identified it as “Edwards Exhibit A,” and 
T am not asking that it be received in the record. 

The Cuarrman. Just for the committee’s use. 

Is there any objection to that? 

{t will be so marked. 

(The document referred to was marked “Edwards Exhibit A” for 
identification. ) 

The CHarrMan. We want to thank you for making it possible, even 
though it is not usual for congressional committees to meet at night, 
we sewn to adjust the meeting to your convenience, and we are glad 
to do it. 

At the same time, we appreciate the fact that you are trying to con- 
venience us. 

Professor Epwarps. I appreciate your courtesy very much in adjust- 
ing the hour to my needs. 

Mr. MacIntyre. Professor Edwards, during the conversations we 
had over the phone with you about matters that we felt we would 
like to have you testify about, you mentioned certain statistical infor- 
mation you had been collecting concerning price discriminations 
under the Robinson-Patman Act. Do you have that information with 
you? 

Professor Epwarps. Yes; I do. 

Mr. MacIntyre. Are you prepared to make a statement to the 
committee, and for the record, concerning it at this time? 

Professor Epwarps. I shall be very glad to, if the committee wishes 
it. 

Mr. MacIntyre. All right, if you please. 
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Professor Epwaxps. First, let me identify the nature of this infor- 
mation. It represents the beginning in orienting myself for the work 
that I am doing for the Brookings Institution in studying the impact 
of the Robinson-Patman Act upon business practice. 

The purpose of this study is not to evaluate the enforcement activi- 
ties of the Federal Trade Commission, nor to attempt an evaluation 
of the law, except as these questions of impact may have some bearing 
on it. 

Primarily the question is, after cease-and-desist orders were issued 
in particular cases, what happened thereafter? We are just at the 
beginning of the study. I am not prepared to say what happened 
thereafter. 

But, as a preliminary, I had to survey the record as to the cease- 
and-desist orders, and these are the statistics which I am about to 
offer you. 

I should say one more thing. 

This represents preliminary statistical compilation, and it is quite 
possible that a recheck, which should be made before publication, 
will turn up errors in detail, but I don’t think it will upset the general 
proportions of what I am talking about. 

rom the beginning of the Robinson-Patman Act until December 31 
last, the Commission issued 340 complaints under section 2; 101 of 
these were subsequently closed without an order for various reasons. 
That left 239 orders under the act. 

The first thing that struck me with some surprise was the extent to 
which those orders were issued without a substantial legal contest. 
In two cases the defense neither appeared nor filed a reply. 

In 178 cases there was either a consent order, an admission answer, 
or some equivalent waiver of the contest by the respondents. 

In 18 cases the respondents argued either the law or the terms of the 
order, but otherwise did not contest the proceeding. In 5 cases the 
Commission submitted evidence, and the defense chose to submit no 
evidence; and in 2 cases, although the defense submitted evidence, 
they then waived argument. 

That makes a total of 200 cases, and in all but 2 of those the defense 
didn’t go so far as to make a full-dress presentation of evidence on 
its behalf. There were 39 cases which were fully tried with the pres- 
entation of evidence on both sides, subsequent arguments of the facts 
and the law, and so on. That was somewhat surprising to me. I had 
— expected the proportion of full trials to be as small as these figures 
indicate. 

Now, in surveying the record we have been a little bit handicapped 
by the fact that Seas numbers of the cases which had admission 
answers, particularly where the subject matter was apparently some- 
what like that that had come up repeatedly, the Commission’s findings 
were curtailed to the point where one could not tell in detail just what 
the respondents had Sat doing, or just who had been involved in the 
case as favored or disfavored Seems 

As a clue to that, I may say that for purposes of our followup of 
what happened after the order, we feel that we need this much in the 
way of a starting point: First an explicit statement of the discrimina- 
tory practice, and second, the names and addresses of at least 1 person 
whe oecupied each of the strategic relationships to the case, at least 1 
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favored buyer, at least 1 disfavored buyer, plus the seller, or some 
equivalent for the other types of charge. 

And on the basis of the findings of fact, our preliminary selection 
has picked out 96 of the 239 cases in which the public record appears 
to contain that much in the way of close identification. 

We are now examining the underlying documents of the public 
dockets, and we may find that some of these 96 have to be eliminated. 

The rest of what I want to say has to do with an analysis of the 239 
cases, 

First as to the types of product which were involved, the proceed- 
ings have been overwhelmingly concentrated in the food industries, 
primarily because the largest number of cases are brokerage cases, and 
those are overwhelmingly in the food industries. 

The food industries have a total of 149 orders. Rubber products, 
12; clothing and adornment, I have included jewelry and watches and 
so on as adornment, 23; construction materials, 7; automotive sup- 
plies, 7; drugs and cosmetics, 5; books and stationery, 8; industrial 
equipment, 5; medical and dental equipment, 4; educational supplies, 4. 

Feed and agricultural supplies, 8; and the miscellaneous group, 7. 

In further breaking down that food group because it was so large 
I have broken it into the brokerage and nonbrokerage cases and have 
also subdivided the food group but I do not have any final classifica- 
tion. This is very preliminary. For brokerage, food products gen- 
erally with no particular specifics of the kind of food, 46; seafood, 
34; canned food generally, 13; canned fruit juices, 1; fruits and vege- 
tables, apparently fresh mostly, 6; dried fruit, 2; frozen food, 3; flour 
and bakery products, 5. Outside the brokerage group, there was a 
very scattered amount among many different types of food of varying 
importance. Bread, 3; biscuits, 1; yeast, 5; milk, 1; groceries, 1; 
fruits and vegetables, 1; citrus juice, 1; frozen or frosted foods, 1; 
fish, 1; corn products, 10; candies, 5; salt, 2; mayonnaise and other 
condiments 1; ice-cream mix 1; aerated products—I don’t know what 
that is—1; chicory, 1; and cigars, 2. 

Another type of classification I found interesting is by the charac- 
ter of the vittation: There were 125 of the 239 cases charging a vio- 
lation of the brokerage section of the act only. In addition there were 
4 other cases in which brokerage violations were alleged along with 
other violations, making a total of 129. 

In 40 of the cases involving brokerage only plus 3 of the others, the 
Commission’s proceeding was solely against the seller who transmitted 
the brokerage. In 72 of the cases involving brokerage only and one of 
the others it was solely against the buyer, the recipient. I am in- 
cluding there the buyer’s representative as well as the buyer himself. 
In 13 of the cases it was against seller and buyer. 

The section 2A violations were 91; section 2D, 21; section 2K, 5; 
and section 2F, 12. 

It seemed interesting to me to subanalyze the section 2A violations, 
which permit a wider variety of circumstances than most of these 
others; and here one thing that struck me was the infrequency with 
which the Commission has proceeded against the so-called quantity 
discount, that is, a discount given for a single order and a single 
delivery. There are two cases in which there has been a cease-and- 
desist order involving a direct challenge of the size of the quantity 
discount. There are 22 cases in which the challenge has been to a 


Ch it, BS eh bee Mm we | os 





PRICE DISCRIMINATION 129 


colume discount, a discount based upon the total amount bought over 
a period of time ; sometimes the period is as short as a month and more 
usually as long as a year. 

Complicating factors in the volume discount cases were the ap- 
yearance of so-called pooling, that is, instances in which a seller al- 
lowest as volume the purchases separately made by the units of a chain 
organization or by the members of an association or, in 1 or 2 cases, 
even purchases independently made by customers of the buyer. All of 
which were credited to a single volume account. 

There were also four cases, if I recall correctly, all in the volume 
discount field, in which there was a complicating factor of off-scale 
selling: Having set up the volume scale, the seller did not adhere to it 
but allowed volume discounts to people who did not take the pre- 
scribed volume. 

The largest single category within section 2A is what I have 
labeled “sporadic” or “specific” discounts. This is a sort of catch- 
as-catch-can pricing in which particular organizations are given 
price concession and there is not apparent any systematic pricing 
practice which determines whether they are eligible to the concession 
ornot. There were 37 of those. Charges of geographic price discrim- 
ination resulted in order in 16 cases. ‘This category included not only 
the formula-type of price discrimination through a basing point or 
zone system but also 1 or 2 instances in which there were price dif- 
ferences from one part of the country to another without any ascer- 
tainable formula. 

Functional discounts and discounts based on customer classification 
were relatively infrequent in the orders. A total of 6 or 8 cases 
appeared to involve them. There was one other case in which the 
discount depended on whether there was a private brand or not. 
There were six cases in which the discrimination consisted essentially 
in different timing of price changes; that is, in allowing some favored 
customer the benefit of a previous lower price after the price was 
supposed to have been raised to all customers. 

The rest of the cases fall into more or less miscellaneous categories : 
For example, container differentials, and a carload discount chal- 
lenged by order in one case. And then there are 3 or 4 cases that 
represent use of price discrimination to accomplish restrictive pur- 
pose of the seller. One in which the charge was selling below cost 
in the territory of a competitor for the sake of destroying him, and 
three in which the charge was that customers were induced to buy 
exclusively or to take the full line by a discount dependent upon their 
willingness to do so. 

That, Mr. Chairman, completes the statistical summary as far as 
we have carried it. 

Mr. MacInryre. You have not made inquiry among the people 
who have not been charged with violation of law by the FTC then? 

Professor Epwarps. No. 

Mr. MacInryre. In connection with your present study ? 

Professor Epwarps. No, we have not done so and in terms of the 
resources available in the study and the present plan of the study I 
don’t think we will do so. 

Mr. MacIntyre. In other words, the resources of this study will 
limit you to go to law violators for the purpose of getting your facts 
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as to what the impact of the Commission’s orders in those cases have 
been ¢ 

Professor Epwarps. No. That is why I wanted the names of 
favored and disfavored customers before I included the case. I 
shall regard our inquiries as worth pursuing only where we can ap- 
proach the respondent and at least one person who was aunties 
benefited by his previous practice and one person who was supposedly 
injured by the previous practice. 

Mr. MacIntyre. You will not be inquiring into previous cireum- 
stances that were covered by law violation ? 

Professor Epwarps. We will not be inquiring into discriminations 
that the Commission may not have found or matters that the Com- 
mission may not have issued an order against. 

In other words we are not trying in this study to take on the Com- 
mission’s function of detecting vislations of law. 

Mr. MacInryre. You are aware that information exists and you 
have had made available to you information involved in discrimina- 
tory situations against which the Commission had not proceeded. 

Professor Epwarps. According to the definition of discrimination, 
there may be a great many of those or relatively few. But our object 
here is a much narrower one. There is a statute which has been 

rarmly defended and warmly attacked on a variety of grounds and 
one thing which has apparently not been done in connection with that 
attack and defense is to look explicitly at the aftermath of the orders 
to see just what happened. 

If we can get facts, we will try to cover that particular field. 

Mr. MacIntyre. You are lookng not so much at the aftermath of 
the order but the aftermath of the price level in those situations 
against which the orders ran. Is that correct ? 

Professor Epwarps. No, I don’t think of the study as being limited 
to questions of price level. Of course it will be interesting if we can 
find out whether the discriminator adjusted his discrimination by 
raising lower prices or lowering higher prices, but there are many 
other questions involved. For example, in the E. and D. cases, there 
are important issues as to how they went about establishing propor- 
tionality. In section 2—A there are important questions as to whether 
there were changes in the channels of distribution. For example, it 
has been alleged by some critics of the act that it is not effective be- 
cause the seller has too many ways of evading it and continuing to 
get special advantage that does not violate the law. Maybe we can 
throw light on whether that is true. It has been alleged by other 
critics that it is too effective and prevents certain people from con- 
tinuing to do business when there is no ground to prevent them. 

Maybe we can get a check on that too. I don’t know. 

Mr. MacInryre. Let’s go back to the 2—A situation, price diserimi- 
nation, and particularly that aspect as to the level of prices, you are 
going to cover that. 

Professor Epwarps. If we can. That is a particularly difficult 
problem to get reliable facts on. 

Mr. MacInryre. You are limiting the inquiry to the situations that 
were proceeded against in the 2-A cases? 

Professor Epwarps. That is right. 

Mr. MacIntyre. So you will not be prepared to compare the price 
level in those situations with the price levels in the price discrimina- 
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tion situations against which proceedings were not had, is that cor- 
rect # 

Professor Epwarps. We will not be prepared to identify as price 
discrimination situations any case that the Commission had not called 
that. 

Mr. MacIntyre. So you will not be able to draw any conclusion as 
to what the price level would have been even in those cases that you 
inquire into, had the Commission not proceeded. 

Professor Epwarps. You are way ahead of our facts. I don’t 
know how far we will draw a conclusion. 

Mr. MacIntyre. How are you going to do it if you don’t go into a 
representative number of situations where the Commission did not 
proceed 4 

Professor Epwarps. For example, I don’t know to what extent the 
price lists that we may be able to get directly will be comparable with 
publie price indices, they may or may not be. 

Mr. MacIntyre. You are making no effort to go into those sit 
tions where proceedings have not been had? 

Professor Epwarps. You are speaking of situations. 

Mr. MacInryre. Price discrimination situations ¢ 

Professor Epwarps. You are discussing specific inquiry of specific 
business enterprises about specific prices that don’t follow as the after- 
math of a case and my answer to you in that respect is quite definitely 
we are not going into that. 

Mr. MacInryre. You are not going into that? 

Professor Epwarps. However, the extension of my reply was that we 
may or may not find that light can be thrown upon this price matter 
through public price indices and things of that sort. 

Mr. Roosrvert. Mr. Chairman, may I ask the witness a specific 
question ? 

The CHarrman. Yes. 

Mr. Roosrveir. In the petroleum field and the retail gas field there 
are on file with the Commission a considerable number of complaints 
which have been processed by the Commission but on which no action 
has been taken. Are you examining into those and including those in 
your study? . 

Professor Epwarps. No. 

Mr. Roosrvetr. None whatsoever. 

Professor Epwarps. Not at all. 

Mr. Roosrvetr. For what. reason? 

Professor Epwarps. For this reason: the Commission has available 
to it an investigatory procedure backed up by mandatory powers and 
the Commission then proceeds by a judicial process. Both of these 
things the investigation and the docisian telltale process may have 
defects but they are clearly well beyond the capacity of a private 
investigation to determine that kind of facts. 

Mr. Rooseverr. Don’t you think in order to know whether the Rob- 
inson-Patman Act is working properly or not working properly it is 
necessary to know whether the enforcement machinery is working 
properly—for example, if there were a tremendous number of com- 
plaints which have never been processed. 

Professor Epwarps. I have no criticism of that comment at all. 
The study we are making is not in the least an effort to determine 





132 PRICE DISCRIMINATION 


broadly all the considerations that enter into the question whether the 
Robinson-Patman Act is working properly. 

Mr. Roosrverr. What you are trying to get at is 

Professor Epwarps. We are trying to get at the aftermath of the 
orders. If we should present our conclusions in a way in which they 
seem to make appraisals that run beyond the nature of our evidence, 
we will be at fault. 

Mr. CLT ER, With whom did this proposal to make this study 
originate ¢ 

Professor Epwarps. With me, I guess. 

Mr. MacIntyre. With you. To whom? 

Professor Epwarps. To the Brookings Institution. 

Mr. MacIntyre. Does that mean to Mr. A. D. H. Kaplan? 

Professor Epwarps. No; that means to Mr. Robert Calkins, the pres- 
ident of the Brookings Institution. 

Mr. MacInyre. Who brought Mr. Kaplan into it? 

Professor Epwarps. How do you mean, into it ? 

Mr. MacInryre. Isn’t he more or less heading up the supervision 
of it for you? a 

Professor Epwarps. That is incorrect. 

Mr. MacIntyre. Who is? 

Professor Epwarps. I am heading it up. 

Mr. MacIntyre. Who is paying for it 

Professor Epwarps. The Brookings Institution. 

Mr. MacIntyre. How much? 

Professor Epwarps. You mean the total appropriation ? 

Mr. Macintyre. Yes. 

Professor Epwarps. I forget the figure but it is on the general order 
of $70,000. 

Mr. MacIntyre. Do you know who put up the money for them, for 
you to make this study ? 

Professor Epwarps. This was a part of a much larger appropriation 
for research, the expenditure of which was within their discretion. 

Mr. MacIntyre. From whom? 

Professor Epwarps. I believe from the Rockefeller Foundation but 
I am not certain. 

Mr. MacIntyre. Will you supply us that information 

Professor Epwarps. If you will permit me I will instead ask Mr. 
Calkins to supply it, since he is obviously the authoritative person 
to do so. 

Mr. MacIntyre. How se will your project be completed ? 

Professor Epwarps. We view this as a 2 or 3 year project. 

Mr. MacIntyre. Do you have a prospectus of the project? 

Mr. Epwarps. No, I don’t. 

Mr. MacIntyre. You don’t have such a prospectus? 

Professor Epwarps. The only thing I have is the statement I sub- 
mitted to Mr. Calkins which is rather general for the sort of purpose 
you are talking about. I am working out more detailed plans for 
different parts of the study, one by one, as I go over the cases and 
become more familiar with the problems in one class of cases. 

Mr. MacIntyre. Will you oem, to the committee for its con- 
sideration a copy of your prospectus 

Professor ae, van ales of the statement I presented to Mr. 
Calkins? 

Mr. MacIntyre. Yes, sir. 
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Professor Epwarps. May I again instead request that he do so. 
I shall request him to do so.* 

Mr. MacIntyre. All right, if you please, ask him to supply the 
committee with that document. 

Professor Epwarps. Right. 

The Cuarrman. If Mr. MacIntyre or any member of the committee 
wants to ask a question in writing and submit it to you, I assume you 
would be willing to answer it. 

Professor Epwarps. I assume so also, but I should hate to agree to 
answer undesignated questions before I see them. I see no reason 
why I should not be willing to answer. 

The CuarmMan. Any ake questions, gentlemen ? 

Thank you very much. 

We have agreed to meet at 9:30 in the morning, is that right, 
gentlemen ? 

(Discussion off the record.) 

The CuarrMan. The committee will stand in recess until 9:30 a. m. 
tomorrow morning. 7 

(Whereupon, at 8:55 p. m., the committee adjourned, to reconvene 
at 9:30 a. m., November 1, 1955.) 


1The committee subsequently received a letter from Mr. Calkins enclosing a prospectus 
on the Brookings’ Institution study. These appear in the appendix. 
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TUESDAY, NOVEMBER 1, 1955 


House or REPRESENTATIVES, 
Se.ect Comitree To Conpuct a Stupy AND 
INVESTIGATION OF THE ProBLEMS OF SMALL BusrNess, 
Washington, D. C. 

The committee met, pursuant to recess, at 9:40 a. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present : Representatives Patman, Yates, Roosevelt, Hill, Riehlman, 
and MeCulloch. 

Also present: Everette MacIntyre, staff director and committee 
counsel, and Victor P. Dalmas, assistant to minority members. 

The Cuatrrman. Mr. William Simon, I believe you are the first 
witness this morning. 

Do you solemnly swear the testimony you will give before this 
committee will be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Sraton. I do, sir. 

The Cuatrman. We have this situation, gentlemen: We have sub- 
penaed Mr. Simon to testify, and he has prepared a statement that 
he would like to get into the record. The question that is confronting 
the committee now is: Should we interrogate him now, or should we 
permit him to read his statement first, or should we permit him to 
put his statement in the record and then interrogate him; how should 
it be handled? 

What would be your idea about it, Mr. Simon ¢ 


TESTIMONY OF WILLIAM SIMON, WASHINGTON, D. C. 


Mr. Srvon. I observed here yesterday, Mr. Chairman, that your 
practice with other witnesses was to let them read their statements 
first, and then interrogate them. I would hope we would follow the 
same practice. 

The Cuarrman. That is all right. 

Go right ahead. Proceed in your own way. 

Mr. Stmon. May the record show that 1 was subpenaed, as you 
said; but there had been no prior request that I come down. I 
wouldn’t want the record to indicate I had been asked to come, and 
refused. 

_ The Crarrman. That is right. It may also show your statement 
is a voluntary statement, and not solicited by the committee. 


135 











136 PRICE DISCRIMINATION 


Mr. Suwon. Yes, sir. But I was subpenaed without any prior re- 
uest. 
' The Cuarrman. To answer questions. ; 

Mr. Smwon. Mr. Chairman and gentlemen of the committee; I am 
happy to be here today in your investigation of what the chairman 
has described as propaganda concerning the Robinson-Patman Act. 
I should like to oon myself to that subject. I hope I can be 
helpful. 

Four factors characterize my position on this inquiry. 

1. The issue is a simple one: There are many who believe that the 
antitrust laws are to protect small business against big business, and 
they would prohibit actual competition in order to do so; while others, 
including myself, believe that the Congress intended the antitrust 
laws to protect the consuming public against any absence of compe- 
tition from all business. Of course, so great is American adherence 
to antitrust philosophy that everyone always claims his own program 
will best promote competition. 

2. There has been a great deal of propaganda about the Robinson- 
Patman Act, but most of it has come from the food brokers, the retail 
druggists, and their allies, who have used laws like the Robinson- 
Patman Act and the fair trade laws to exact billions of dollars 
from the American consumer—the druggists alone to the extent of 
as much as $500 million a year. 

3. My own views on this subject have been strengthened greatly 
since 1948 and 1949 by a distinguished list of outstanding authorities. 
This list includes: Three congressional committees; the Department 
of Justice under 4 Attorneys General, both Democrat and Republican; 
the entire Supreme Court; President Truman’s Council of Economic 
Advisers; 2 Secretaries of Commerce, 1 Democrat and 1 Republican; 
and a host of other eminent judges, antitrust lawyers and economists, 
including authors of articles printed in leading legal and economic 
periodicals. 

4. 'The antitrust views I hold are based on adherence to a vigorous 
competitive economy to give the American consumer better goods 
at lower prices. These views were first publicly and in writing ex- 
pressed by me in 1948—before I had ever been retained in any Robin- 
son-Patman matter. To the extent that there may be any relationship 
between my views and those of my clients, my clients came to me be- 
cause of those views and not vice versa. 

Since I would not ask you to be persuaded by my personal views, 


I think it is only fair that I should be permitted to document these 
statements. 


What’s the controversy all about? 

I assume that my testimony before the House Judiciary Committee, 
taking issue with statements in Mr, Patman’s testimony before that 
committee, accounts for my invitation here. Subsequently I was 
asked to testify before the Senate Judiciary Committee on the same 
subject. I request that both my statements be made a part of your 
record, and I offer copies for that purpose. 

The Cuarrman. I wouldn’t like to pass on that for the present, for 
the reason that the committees have had the view to hold down unnec- 
essary printing. I want to look into the question of how extensive 
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these statements are, and the possibility that they have been printed 
previously, and whether they need reprinting.’ 

I know when I have sent some statements to Senator Kilgore’s 
committee in connection with my testimony he brought up the same 
question, which I don’t object to, because we don’t want to have an 
unnecessary printing, and I withhold submitting that request until 
we shall look into the matter. 

Mr. Smwron. Very good. Thank you. 

My testimony badons those legislative committees related to the 
right of a seller to meet the equally low price of a competitor, in 
good faith, under the proviso in section 2 (b). All that is involved 
in this controversy is the right of a seller to meet in good faith a lower 
price which his competitor 1s already lawfully offering to the customer. 
The question is, how can anyone believe in a competitive economy 
and yet object to a second seller meeting a price that a competin 
seller is legally free to offer, and has already offered, to the catenaat 

The root of the trouble: 

Few fail to recognize that the American people demand competi- 
tion for the products they buy. All profess to believe in competition. 
But many businessmen think the antitrust laws should apply only 
to their competitors, and not to themselves. 

Everyone wants competition with respect to what he buys—but 
many are against it in respect to what they sell, or in respect to what 
their competitors buy. Many have the idea that fair competition re- 
quires all sellers to have the same price to all buyers; and they would 
actually discriminate against the buyer who by virtue of the economic 
character of his operations in the distribution of goods in fact earns 
a lower price. They would also discriminate against sellers by deny- 
ing some the opportunity to make sales that others are free to make. 

I doubt whether the Congress would ever have provided in ex- 
press terms what many of the proponents of the Robinson-Patman 
Act contend it means. May I remind you of what Judge Lindley said 
in his opinion convicting A. and P. of violating the antitrust laws: 


I doubt if any judge would assert that he knows exactly what does or does 
not amount to violation of the Robinson-Patman Act in any and all instances. 


In that opinion Judge Lindley also said: 


Sometimes I doubt whether we ever needed the Robinson-Patman law, with 
all its elusive uncertainty. I have thought that the Sherman Act, properly inter- 
preted and administered, would have remedied all the ills meant to be cured. * * * 

*** The Sherman Act test reveals a carefully studied attempt to bring within 
the act every person engaged in business whose activities might restrain or 
monopolize commercial intercourse among the States. * * * The obvious pur- 
pose was to use that power to preserve a competitive business economy. * * * 


Too often, I fear, we enact a new law to cure maladministration of an old one. 
So Congress enacted the Robinson-Patman Act. 


The root of our trouble has been stated by the Court of Appeals for 
the Second Circuit in the Ruberoid case, saying : 


We sympathize with the petitioner’s position and can realize the difficulties 
of conducting business under such general prohibitions. Nevertheless we are 
convinced that the cause of the trouble is the act itself, which is vague «nd 
general in its wording and which cannot be translated with assurance into uny 
detailed set of guiding yardsticks. 


1Mr. Simon’s statement to the Antitrust Subcommittee of the Committee on the 


Judiciary of the House of Representatives and Representative Patman's supplemental 
statement to that subcommittee appear in the appendix. 
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And in the Automatic Canteen case, the Supreme Court said: 


Since precision of expression is not an outstanding characteristic of the Rob- 
inson-Patman Act, exact formulation of the issue before us is necessary to avoid 
inadvertent pronouncement on statutory language in one context when the same 
language may require separate consideration in other settings. Familiar but 
loose language affords too ready a temptation for comprehensive but loose con- 
struction. 

If the Congress really wants to protect small business against all the 
burdens and risks of competition, without regard to the competitive 
effect upon the consumer of doing so, it should pass legislation to say so. 
But existing antitrust laws, as exemplified by our basic Sherman Anti- 
trust Act, command competition from all businessmen, protecting the 
consumer against the noncompetitive activity of any businessman. 
For myself, I doubt that we can improve very much on that charter 
of economic freedom that is the Sherman Act. 

My Robinson-Patman views: 

It was my great privilege in 1948 and 1949 to be the general coun- 
sel for a pricing inquiry conducted by the Senate Interstate and For- 
eign Commerce Committee. On August 15, 1948, I publicly delivered 
an opinion dealing with this question to a Citizens’ Advisory Com- 
mittee of that Senate committee, a copy of which I present for your 
record. 

May I say I have all these documents in the reporter’s hands, and 
I assume you are reserving your ruling on these as well, and that 
your reserved ruling will apply to all of them. 

The Cnarrman. That is right. 

Mr. Stmon. That opinion was widely distributed. 

On March 11, 1949, during my tenure as general counsel, the full 
Senate Interstate and Foreign Commerce Committee, consisting of 
8 Democratic and 7 Republican Senators, unanimously adopted a re- 
port covering this subject, a copy of which I also offer for your 
record. 

On September 6, 1949, after I had left the Senate committee, [ 
addressed the American Bar Association on The Status of the Com- 
petitive Pricing Muddle as of September 1949, and I offer a copy of 
that talk for your record. 

Early in 1950 Southern Methodist University Law School asked the 
chairman of this committee to recommend two speakers qualified to 
address the Southwestern Legal Foundation at Dallas, Tex., on the 
opposite sides of this question. You recommended Professor Stock- 
ing of Vanderbilt University and me. Since we had never met before, 
your recommendation of me must have been based upon my prior 
writings. For the record I offer a copy of that talk. 

You will find that the views expressed 6 and 7 years ago in those 
statements are substantially the same as those I have made in 1955, 
and in the years in between. 

In 1948, when I first reached the conclusion that that economic 
philosophy was in the public interest, I had never represented any 
client in any Rebinson-Patman matter. 

My published views have consistently disclosed a firm adherence to. 
and full support for, a vigorously competitive economy. TI yield to 
no one in devotion to a truly competitive economy. I oppose equally 
requiring the consuming public to subsidize the operations of inefli- 
cient, incompetent, or noncompetitive merchants. 
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I believed in 1948 that the views I then expressed were very much 
in the public interest. The host of outstanding citizens who have 
since expressed similar views has convinced me more than ever that 
these views are without any doubt in the public interest. 

Of course, I did not originate the competitive philosophy. May 
I recall for this record that the year I was born a great liberal Presi- 
dent, Woodrow Wilson, in the words of President Truman’s Coun- 
cil of Economic Advisers— 
expressed the popular view when he said that he took off his hat to the business- 
man who by selling more at lower prices and by improving the quality of his 
product was able to run his competitor out of business. 

And that is still the popular American view. If you doubt me, 
check whom today’s housewives favor with their patronage. 

Who joins in this competitive philosophy ? 

It is probably not possible to find another public issue on which 
there has been such a degree of unanimity on the part of such a long 
list of so highly respected authorities as there is on the competitive 
propriety of the right of a seller in good faith to meet a lower price 
that a competitor offers to the customer. There is also general agree- 
ment as to the clear conflict between any denial of that right and 
the competition required by our basic Sherman Antitrust Act. 

Here is a partial list; and while I do not here take the time to quote 
from each extensively, I commend all as informative reading. 

1. The Supreme Court, sustaining the right of a seller to meet in 
good faith a lower price that his competitor offers to the customer, 
said in the majority opinion in the Standard Oil case: 

The heart of our national economic policy long has been faith in the value 
of competition. In the Sherman and Clayton Acts, as well as in the Robinson- 
Patman Act, “Congress was dealing with competition, which it sought to pro- 
tect, and monopoly, which it sought to prevent.” 

Having ascribed to the Congress a purpose to protect competition 
through this act, the Court went on to say: 

We need not now reconcile, in its entirety, the economic theory which under- 
lies the Robinson-Patman Act with that of the Sherman and Clayton Acts. It 
is enough to say that Congress did not seek by the Robinson-Patman Act either 
to abolish competition or so radically to curtail it that a seller would have no 
substantial right of self-defense against a price raid by a competitor. 

While that opinion was not unanimous, the Supreme Court was 
unanimous in finding that a contrary ruling would “weaken competi- 
tion.” The dissenting justices adopted the statutory construction 
urged here by the food brokers and druggists; but in doing so they 
attributed to this Congress an intention to “weaken competition,” 
saying, and I quote from the minority opinion : 

Nondiscriminatory pricing tends to weaken competition in that a seller, while 
otherwise maintaining his prices, cannot meet his antagonist’s price to get a 
single order or customer, 

2. The last Mr. Justice Jackson, a former head of the Antitrust 
Division, and Attorney General under President Roosevelt, openly 
expressed amazement at the anticompetitive philosphy the Federal 
Trade Commission urged in the Standard Oil case. 

3. The Supreme Court’s opinion in the Automatic Canteen case, 
already referred to, also adopts the competitive philosophy expressed 
in the Standard Oil decision. 


74645—56—pt. 1——-10 
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4. In the Balian Ice Cream case, Judge Yankwich said of the act’s 
enforcement by the Federal Trade Commission : 

For * * * the object of the States [in the fair trade laws] and of some of the 
Federal Regulatory Commission, such as the Federal Trade Commission [in the 
administration of the Robinson-Patman Act], seems to be to establish a “soft” 
competition—a competition that does not hurt much. 

5. Judge Lindley’s opinion in the A. & P. case, and the opinion of 
the Seventh Circuit Court of Appeals affirming him, should be in- 
cluded in this list. 

6. And also the opinion of the Court of Appeals for the Second 
Circuit in the Rubbervid case, already mentioned. 

7. Going from the judiciary to the legislative branch, there is the 
unanimous 1949 report of the full Senate Interstate and Foreign Com- 
merce Committee, already mentioned. 

8. The 1951 report of the Senate Judiciary Committee, reporting 
out S. 719 of the 82d Congress, fully supported the economic views 
expressed by the Supreme Court in the Standard Oil case. 

9. And the reports of the House Judiciary Committee in 1949, re- 
porting on S. 1008 (81st Cong.), and in 1951, reporting out S. 719 
(82d Cong.), both fully pers the views expressed by the Supreme 
Court in the Standard Oil case. That 1949 House report is in part: 

In any competitive economy we cannot avoid injury to some of the competi- 
tors. The law does not, and under the free enterprise system it cannot, guaran- 
tee businessmen against loss. That businessmen lose money or even go bank- 
rupt does not necessarily mean that competition has been injured. ‘Competi- 
tion,” Mr. Justice Holmes observed, “is worth what it costs.” * * *We can- 
not guarantee competitors against all injury. This can only be accomplished by 
prohibiting competition. 


10. The 1948 report of President Truman’s Council of Economic 
Advisors has this to say of the Robinson-Patman Act: 


The tendency toward soft competition has likewise been exhibited in the 
Robinson-Patman Act, which prohibits pricemaking policies previously accepted 
as legitimate features of hard rivalry for business, and in the so-called Fair 
Trade Practice Acts of the States which are supported by the Federal Miller- 
Tydings Act. The philosophy of the Sherman Act appears to be yielding to a 
policy of “ethical competition” which does not differentiate between the stability 
of the individual firm and the stability of the total economy. 


11. In 1951 the Department of Justice wrote the chairman of the 
House Judiciary Committee that— 


the Department has always interpreted subsection 2 (b) as permitting a seller 
to defend conclusively against a charge of price discrimination by affirmatively 
showing that such discrimination was made in good faith to meet the equally 
low price of a competitor. The Department publicly opposed the Commission in 
the Standard Oil case; and the Supreme Court so noted in its opinion in that 
ease. Under the last four Attorneys General that has been the consistent view 
of the Department of Justice. 


12. In 1948, Corwin D. Edwards, then FTC Chief Economist, said 
publicly that the philosophy of the Sherman Act appeared to be in 
conflict with that of the Robinson-Patman Act. 

13. As early as 1941, the late distinguished Walter B. Wooden 
wrote, in TNEC Monograph No. 42: 


The amended [Robinson-Patman] Act now safeguards the right of a seller to 
discriminate in price in good faith to meet an equally low price of a competitor, 
but he has the burden of proof on that question. This right is guaranteed by 
statute and could not be curtailed by any mandate or order of the Commis- 
sion. * * * The right of self-defense against competitive price attacks is as 
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vital in a competitive economy as the right of self-defense against personal 
attack. 

14. In 1949, Secretary of Commerce Charles Sawyer told a con- 
gressional committee that businessmen feel they are faced with the 
choice of violating the Sherman Act by charging the same price to all 
customers or violating the Robinson-Patman Act by charging differ- 
ent prices to different customers; and he supported legislation based 
on the economic philosophy later expressed in the Standard Oil case. 

15. More recently Secretary of Commerce Sinclair Weeks expressed 
similar views. 

16. The late Wendell Berge, head of the Antitrust Division in the 
Roosevelt Administration and known for his liberal inclinations, 
recently criticized this act severely before the Senate Judiciary Com- 
mittee, when he told that committee— 
the Robinson-Patman Act tends to stabilize price structures and eliminate price 
competition. 

17. Mr. Berge also told that committee that he agreed fully with 
the statement of Edward H. Levi, dean of the University of Chicago 
Law School and former general counsel of the House Judiciary Com- 
mittee, that: 

At one level the conflict between the Robinson-Patman Act and the Sherman 
Act is this: The Robinson-Patman Act promotes that uniformity of prices and 
eontrol over prices which the Sherman Act and also the Federal Trade Com- 
mission Act deem to be illegal. An agreement between competitive purchasers 
as to what they will pay a single seller is illegal under the antitrust laws. The 
same uniformity of price, however, may be required under the Robinson-Pat- 


man Act. Uniformity of prices, terms and conditions among sellers may be 
evidence of a price-fixing arrangement under the antitrust laws. Under the 


Robinson-Patman Act, however, not only his uniform treatment as among cus- 
tomers encouraged and the likelihood of price reductions to individual custom- 
ers in response to market conditions thereby diminished, but in addition, where 
there is any definite deviation from uniformity, the act makes it important to 
have or to seek to have the most intimate knowledge of terms offered by one’s 
competitors. This promotes price rigidity and produces evidence of illegal 
concert of action. 


18. In 1950 the Congress passed legislation (S. 1008) conforming 
to the views later expressed by the Supreme Court in the Standard Oil 
case. When the bill was on the floor of the House, the majority leader, 
Mr. McCormack, said: 


So what we have here is the Department of Justice recommending the passage 
of the bill, and we also have the fact that the White House also favors the 
passage of the bill as reported out of the House Committee on the Judiciary. 
But after the Congress later adopted a modified version of an amend- 
ment supported by Messrs. Carroll and Patman, President Truman 
vetoed the bill. His veto message indicates that he did so because of 
confusion created by that amendment. 

19. And in 1954, the Bureau of the Budget wrote that legislation 
conforming to the economic views expressed in the Supreme Court 
decision in the Standard Oil case, was in accord with the program of 
President Eisenhower. 

The list continues, Mr. Chairman, with the following books and 
law review articles, each of which is critical either of the act or of 
the way it has been administered : 

20. Business Under the New Price Laws, Zorn and Feldman (1937). 

21. 4 Law and Contemporary Problems 334; Marketing Functions 
and Costs and the Robinson-Patman Act, McNair (1937). 
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22. 4 Vanderbilt Law Review 221, 236-237; The Right of a Busi- 
nessman To Lower the Price of His Goods, Rose (1951). 

23. 4 Law and Contemporary Problems 273, 289; Price Control by 
Law in the United States, McAllister (1937). 

24. 4 Law and Contemporary Problems 301; The Antitrust Laws 
and the Regulation of Price Competition, Burns (1937). 

25. 15 Harvard Business Review 137; The Robinson-Patman Law; 
Some Assumptions and Expectations, Learned and Issacs ei é 

26. Maintaining Competition, by Corwin Edwards (1949), a full- 
length book. 

27. 63 Harvard Law Review 27, 38; Integration and Antitrust Pol- 
icy, by Professor Adelman (1949). 

28. 39 American Economics Review 679, 691-692; The Effectiveness 
of the Federal Antitrust Laws; A Symposium, by Mr. Burns (1949). 

29. 60 Harvard Law Review 571, 574-575; The Tyranny of Labels, 
Shniderman (1947). 

30. 61 Harvard Law Review 1289, 1346-1347; Effective Competi- 
tion and the Antitrust Laws, by Professor Adelman (1948). 

31. Social Control of Business, Clark (2d edition 1939), a full- 
length book. 

32. 29 Harvard Business Review No. 3, page 89; The Champion 
Case: What is Competition? Hansen and Smith (May 1951). 

33. 8 George Washington Law Review 511; Administration of 
the Brokerage Provision of the Robinson-Patman Act, by Professor 
Oppenheim (1940). 

34. 44 Illinois Law Review 315; Meeting Competition Under the 
Robinson-Patman Act, by Berger and Goldstein 1949). 

35. CCH Robinson-Patman Act Symposium 23; section 2 (b), by 
McCollester, (1946). 

36. CCH Antitrust Law Symposium 158, 163-164; Inconsistencies 
in the Law, by Austern (1951). 

37. Southwestern Legal Foundation, Antitrust Symposium; Price 
Discrimination and the Robinson-Patman Act, by Dean Page Keaton, 
the dean of the University of Michigan Law School (1950). 

38. 50 Michigan Law Review 8; Guideposts to a Revised National 
Antitrust Policy, by Oppenheim (1952). 

39. Commerce Clearing House 89; Functional Prices, Robinson- 
Patman Symposium, by Van Cise (1947). 

40. 60 Yale Law Journal 929; Price Discrimination and Confusion, 
by Rowe (1951). 

I see no need to be other than proud for having expressed views 
which are also entertained by such distinguished people. 


ROBINSON-PATMAN PROPAGANDA 


There has indeed been propaganda about the Robinson-Patman 
Act; but at the head of anybody’s list of those propagandists must be 
the National Association of Food Brokers and the National Associ- 
ation of Retail Druggists. Both happen to be in the chairman’s 
category of antitrust law violators. Both have spent a lot of time 
and effort to support a noncompetitive philosophy. 

The food brokers persuaded the Commission to read out of section 2 
(c) of the statute the phrase, “except for services rendered.” This 
gave them a monopoly over brokerage payments, whether or not they 
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performed any brokerage service. When the buyer, or an agent of 
the buyer, performs the brokerage function, either a broker is paid 
a commission for work he did not do or a manufacturer pockets the 
value of the brokerage function. 

It is said to be unlawful to compensate the buyer for the brokerage 
function he actually performs. This, by the way, has been a severe 
blow to cooperative buying by small independent wholesale grocers 
and a financial bonanza to the ood brokers. 

Now, I would not quarrel with the brokers for trying to protect 
their monopoly; but we should recognize what they are doing—and 
that it tends to make food prices higher to the consumer and is not in 
the public interest. 

Mr. McCuttocu. I would like to interrupt the witness right at 
that point, in view of the fact that we have been reading so much over 
a period of years about the spread between the price the producers 
receive, and the consumer’s pay; is this thing of which you are com- 
plaining one of the causes of that spread between what the producer 
receives and the consumer pays? 

Mr. Smwon. Yes, Mr. McCulloch. 

Mr. McCutxocn. Is this legal under present interpretations? 

Mr. Stwon. Yes, sir. 

Mr. McCutiocnu. About what you are now complaining? 

Mr. Simon. Let me please give you a concrete example. 

The Cuairman. We all have agreed we would permit him to finish 
reading his statement first, before we asked any questions. 

Mr. McCutiocu. I am sorry, I wasn’t here. I didn’t know. 

The Cuarrman, I think it would be well to follow that procedure. 

Mr. McCuniocu. You may strike all of what I have said. 

The Cuatran. It is all right. We can leave it. 

Mr. McCuttocu. I will ask it again. 

Mr. Stmon. The so-called committee to defend the Robinson-Pat- 
man Act is headed by the Food Brokers Association. This activity 
is to preserve their members’ monopoly over brokerage in section 2 (c). 
Last May a representative of the southern wholesale grocers testified 
that the recommendation of the Attorney General’s antitrust com- 
mittee to restore to section 2 (c) of the statute the original congres- 
sional phrase, “except for services rendered,” was a “torpedo that 
would blow up the Robinson-Patman Act.” “Some pieces,” he said, 
“might be left, but they would hardly be worth picking up.” Ap- 
parently section 2 (a), dealing with price discrimination, is not “worth 
picking up” without the hae Rooial monopoly provision. 

It is, therefore, particularly interesting to note that no member of 
the Attorney General’s committee—not even Professor Schwartz— 
expressly dissented from the section 2 (c) recommendation. 

Second only to the food brokers in the Robinson-Patman propa- 
gandists are the druggists. How do they stand in reference to the 
public interest in a competitive economy? They are the fathers of 
so-called fair trade. 

There are many yardsticks to test the sincerity of a professed ad- 
miration for the antitrust laws—ayd no one publicly admits being 
opposed to our antitrust laws—but certainly the acid test of such 
sincerity is unequivacal opposition to price-fixing agreements in any 
form. The Attorney General’s committee opposed all price-fixing 
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agreements, and it did not distinguish between price-fixing arrange- 
ments for trademarked or nontrademarked goods. 

But for the statutory exemptions of the Miller-Tydings and Mc- 
Guire Acts, every fair-trade agreement in interstate commerce would 
be an unlawful conspiracy to fix prices. 

There are many examples of the cost of this legalized price fixing 
in trademarked goods. We who live in the Washington metropolitan 
area, and those who live in Texas, Missouri, and Vermont, are, for- 
tunately, able to buy trademarked goods at competitive prices. 

Per capita liquor sales in Washington are four times the national 
average. But this is not because Washingtonians consume more 
liquor ; it is because people in nearby Virginia and Maryland—as well 
as the lawyers and businessmen who come to Washington from other 
Sai of the country—take advantage of this opportunity to purchase 

iquor at competitive prices. The savings are generally $1 a bottle. 

The St. Louis Star-Times survey comparing competitive price in 
nonfair trade St. Louis, Mo., with what the consumer must pay across 
the river in East St. Louis, Ill., where so-called fair trade price 
fixing is allowed, shows drug prices approximately 12 percent higher 
and liquor prices approximately 16 percent higher in East St. Louis. 
The difference is solely the width of the Mississippi River and legal- 
ized price fixing under the name of “fair trade.” 

The American people spend more than $4 billion a year for drugs. 
Apply the St. Louis survey nationally, and fair trade penalizes the 
American people $500 million a year in drugs alone, not to mention 
liquor, eee and the many other fair-traded items. 

It is, therefore, not surprising that the Federal Trade Commission 
found that boycotts, blacklist threats, and intimidation, as well as 
highly organized lobbying, were used by the retail druggists to 
compel adherence to fair trade. 

Curiously enough, the druggists association, opposing good-faith 
meeting of competition legislation, told their members that such an 
et oe to the Robinson-Patman Act would imperil the fair-trade 

aws. 

They are antitrust law violators who are seeking to influence public 
opinion about competition and the Robinson-Patman Act. 

Their objectives follow what Prof. Malcolm P. McNair, of Harvard, 
has written about the anticompetitive aspects of the statute. He 
points out that— 


a seller having a rigid one-price level is usually very loath to change his price 


* * * Manufacturers frequently hesitate to make downward price changes for 
fear of “spoiling the market” in case demand proves to be inelastic. 


He has also forcefully shown that such price rigidity is— 


a denial of the economic function of price; it leaves pricing a one-sided matter, 
with the price-making function largely in the hands of the seller, and the edge 
removed from the demand blade of the pricing scissors. 


Professor’s McNair’s conclusion is that— 


these laws represent the determined drive of certain groups of retailers and 
wholesalers to improve their economic position and make it secure against the 
stresses of competition. ° 


Mr. Chairman, in conclusion, let me recall to you what the noncom- 
petitive cartel systems have done to the economy of Europe. When 
businessmen have no faith in their own ability to compete for the avail- 
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able business of the consumer, and they seek the artificial aid of Gov- 
ernment or conspiratorial conduct to insure to themselves what they 
consider their fair share of the market. But the American people are 
entitled to no less than, and they demand, that vigorous competition 
required by the Sherman Act. It is this vigorous competition 
that has made this Nation the greatest and most prosperous in history. 
And the Nation, as we know it economically, cannot survive if com- 
petition is prohibited and prevented either by governmental or 
conspiratorial conduct. 

Thank you, sir. 

The Cuairman. I wonder if it would be all right with the committee 
for Mr. MacIntyre, the director, to interrogate the witness first; and 
then after he concludes, we can, as a committee, interrogate the witness, 
or you can do it the other way, whichever the committee would like to 
have done. 

Mr. Yates. I have no opinion on that. 

The Cuarrman. It is all right. 

Mr. MacIntyre, you go ahead and interrogate the witness first. 

Mr. MacIntyre. Mr. Simon, you spoke about having made your 
remarks before the Citizens Advisory Council before you had ever 
been engaged in a Robinson-Patman matter. 

Mr. Stuon. That is right. 

Mr. MacIntyre. What was the date of those remarks? 

Mr. Stuon. Approximately August 15, 1948. 

Mr. MacIntyre. The precise date was September 15, 1948; wasn’t 
it ¢ 
Mr. Smon. That could very well be. It could very well be Sep- 


tember 15. I said geyper ad August 15. 


Mr. MacIntyre. Prior to that date, had you been representing some 
people who were prosecuting the Automatic Canteen Company of 
America for violations of the Clayton Antitrust Act? 

Mr. Sron. Yes, sir. I was the attorney for the plaintiff in that 
case, mind you, not the defendant, and my clients were contending 
a Automatic Canteen had violated the Sherman Act and the Clay- 
ton Act. 

Mr. MacIntyre. And for entering into arrangements for exclusive 
dealing based on some discounts that they were getting ? 

a Smmon. That is correct. Violations of section 3 of the Clay- 
ton Act. 

Mr. MacIntyre. In the Automatic Canteen Co., Case, the FTC 
alleged that special discounts were granted upon the basis of an ex- 
clusive dealing arrangements in violation of Section 3 of the Clayton 
Act, isn’t that correct ? 


Mr. Srwon. Yes. But I didn’t represent Automatic Canteen, you 
understand. 

Mr. MacIntyre. But your statement here before this Committee 
this morning was to the effect that you had never been in such a 
matter prior to you rappearance before the Capehart Advisory Council 
in September 1948. 

Mr. Suwon. Section 3 of the Clayton Act is not a part of the 
Robinson-Patman Act. It is a separate statute. 

_Mr. MacInryre. But the Commission proceeded under both sec- 
tion 2 and section 3 in the Automatic Canteen case, did it not? 

Mr. Srwon. I think that is right. 
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Mr. MacInryre. You know that is right. 

Mr. Srwon. And you know I had nothing to do with the Commis- 
sion’s case against Automatic Canteen. I didn’t represent the Com- 
mission, and I didn’t represent the Automatic Canteen Co. 

Mr. MacIntyre. But on the facts of that situation you represented 
people who were involved. 

Mr. Srwon. No, sir. My clients were not involved in the Commis- 
sion’s case. 

Mr. MacIntyre. No; in a private litigation. 

Mr. Srwon. The clients I represented were involved in a section 3 
Clayton Act case against Automatic Canteen. 

Mr. MacIntyre. The record will speak for itself on that matter. 

Mr. Srmon. Yes. To the extent that they may have been indirectly 
interested in the Commission’s case, they were on the side of the Com- 
mission, not opposed to the Commission. 

Mr. MacIn'ryre. I don’t believe that your testimony this morning 
spoke about sides. You spoke about cases. 

Mr. Srwon. And I repeat again what I said. Prior to September 
or August, or whatever the date was, in 1948, I had never been re- 
tained in a Robinson-Patman matter, including the case you have 
mentioned. 

Mr. MacIntyre. Now, may I inquire, did you, during late 1953 
or early 1954, appear before a Senate Judiciary Committee and state 
your support for S, 2604 in the 83d Congress? 

Mr. Sraron, No. 

Mr. MacIntyre. Did you represent anyone in connection with or 
advise them in connection with their appearance before the Senate 
committee ? 

Mr. Srmon. Yes. 

Mr. MacIntyre. Whom did you advise on that occasion ? 

Mr. Spron. I am not sure that I can give you all the people offhand, 
but substantially everybody who appeared in support of the bill. 

I don’t recall anybody who appeared in support of the bill that I 
didn’t advise with and help prepare their statements. 

Mr. MacInryre. Did you in that connection participate in confer- 
ences with Members of the Senate and the House in connection with 
your support of that bill? 

Mr. Stmon. No, sir. Your question said Senate and the House. 

Mr. MacIntyre. How about the Senate? 

Mr. Srvon. I did not participate in any such conferences with two 
exceptions. On 1 occasion I accompanied 1 or more of these people 
while he called on a Senator, and on 1 occasion I accompanied 1 or 
more of these people while he called on a Congressman. 

Mr. MacInryre. So you did attend conferences in which argu- 
ments were made in support of that particular bill. 

Mr. Stmon. So far as I know, there were no arguments made in 
either case, but in each case a wholesale grocer called—in the one case, 
called on his own Congressman; and in the other case, called on his 
Senator, and I went along. 

The reason I went slang was that the wholesale grocer in each 
case—and they were both small businessmen in your sense of the 
word—didn’t understand some of the technical language the courts 
used in the Oliver case, the Biddle case, the Red & White case, and 
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the IGA case, and he wanted me there to explain the case, in case a 
legal question came up. 

Mr. MacInryre. You helped prepare his cases before the Senate 
Judiciary Committee? 

Mr. Sron. Yes. 

Mr. Macintyre. What is his name? 

Mr. Stwon. What is his name? Whose name? 

. MacIntyre. The man whose testimony you prepared. 
. Sr=ron. Among the people I helped was James Slocum. 
. MacInryre. James A. Slocum from Minnesota ¢ 

Mr. Srwon. He is from Minnesota. He is the vice president of Red 
& White Corp., and he is also a wholesale grocer in Minneapolis, 
and his firm name is Bergrum, Slocum Co. Red & White, of which 
he is the vice president, is a voluntary cooperative association of about 
5,500 independent retail grocers who are among the people who have 
been squeezed by the brokerage monopoly that I was complaining so 
bitterly about, and when I said to Congressman McCulloch before 
that I would like to give him an example, Red & White and IGA were 
the very examples I was about to give him. 

A second man, whose testimony I helped prepare, was Donald R. 
Grimes of Chicago, who is the president of IGA, which is Independ- 
ent Grocers Alliance, and they represent about 6,000 small independ- 
ent retail grocers who have been squeezed by the brokerage monopoly. 

Mr. MacIntyre. The Red & White and IGA both are groups of 
dealers; is that correct? 

Mr. Stmon. They are co-ops. 

Mr. MacInryre. But they are groups—— 

Mr. Stmon. They are cooperative groups. Among the other people 
whose testimony I helped prepare was a man whose name I forget at 
the moment, but who was a wholesale grocer up in Maine, and he was 
connected with the Nation-Wide Cooperative group. 

Mr. MacIntyre. Did you help to prepare Robert Sherwood’s tes- 
timony recently given before the Senate Judiciary Committee as a 
representative of IGA? 

r. Srwon. You mean Lyman Sherwood ? 

Mr. MacInryre. Yes. 

Mr. Srvon. I have not represented that group since the spring of 
1954, but I did work on all the statements that were vritaeited? in 1953 
or 1954. 

Mr. MoIntyre. Mr. Simon, I am having handed to you a sheet of 
pent entitled “Application for Membership.” Do you recognize 
that? 

Mr. Staton. Yes. 

Mr. MacIntyre. It is an application for membership in what has ~ 
come to be known as the Association of Independent Food Dealers 
of America; isn’t it? 

Mr. Smon. That is right. 

Mr. MacIntyre. Did you solicit some funds through such applica- 
tions for that organization ? 

Mr. Srwon. I! 

Mr. MacIntyre. Yes. 

Mr. Simon. No. 

Mr. MacIntyre. You never had anyone sign any one of those appli- 
cations? : 
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Mr. Staton. No, sir. 

Mr. MacIntyre. You never suggested to anyone that they sign 
such an application? 

Mr. Srwon. No. I represented this group. They paid me fees. 

Mr. MacIntyre. Did you draw that application for this organiza- 
tion ? 

Mr. Srmon. I don’t know. I am willing to say I did if it makes 
any difference. This application accompanied a booklet called The 
Case for Freeing Independent Merchants from Restraints Against 
their Competitive Opportunities to Earn Brokerage. 

Mr. MacInryre. It was made clear in that booklet that member- 
ship in this organization was for the purpose of promoting legislation 
against the Robinson-Patman Act, was it not? 

Mr. Srwon. Against section 2 (c) of the Robinson-Patman Act. 

Mr. MacIntyre. Portions of the Robinson-Patman Act? 

Mr. Srwon. What I started to say, while I have no recollection of 
having anything to do with the preparation of this application you 
showed me, I wrote a memorandum to these wholesale grocers which 
with some few modifications, that made no real difference, was the 
basis for this booklet, and the application you are speaking about was 
inserted in these booklets, and 1 wrote 95 percent of the booklet. 

Mr. MacIntyre. So it stems from your office in large part? 

Mr. Suwon. I don’t know about your conclusion. i am very proud 
of this booklet. Any Member of Congress reading it would vote to- 
morrow morning to restore the original phrase “except for services 
rendered” to section 2 (c) of the Robinson-Patman Act to help the 
small retailer and independent grocers. 

Mr. MacIntyre. I am handing the witness another piece of paper. 
I ask you, Mr. Simon, whether or not the contents of that paper ac- 
curately state the situation that it purports to state. 

Mr. Simvie. May I read it out loud? 

Mr. MacIntyre. Yes. 

Mr. Stmon. This purports to be an excerpt from a trade paper called 
Supermarket News, dated September 1953, dateline Weshiauncn, 
September 6: 

The new wholesalers group which wishes to revise the Robinson-Patman Act 
has employed a Washington attorney and lobbyist, associated for a number of 
years with various attempts to revise the act. 

You may say that the phrase “and lobbyist” is most inaccurate. 

Mr. MacIntyre. You have never been a registered lobbyist against 
the Robinson-Patman Act? ; 

Mr. Srwon. I registered, Mr. MacIntyre, in 1949, 1950, and 1951, in 
an activity to revise the Robinson-Patman Act, and it is the very 
thing I spoke about in my statement in which 4 Attorneys General 
and 2 Secretaries of Commerce and 2 White Houses and everybody 
else agreed with. In connection with that activity, because I was 
uncertain as to what the phrase “lobbying” in the act meant, ont of 
an abundance of precaution I registered. I don’t believe I ever did 
any lobbying, and since that time the United States Supreme Court 
in the Harris case has defined what the term “lobbying” means. Had 
non ge been decided before I registered, I would never have regis- 
tered. 

Mr. MacIntyre. At the time you registered you did register as a 
lobbyist because you were not sure you did not come within its terms! 
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Mr. Smmon. I was uncertain as to the meaning of the word and 
didn’t want to get myself involved in any questions at all, so I regis- 
tered. 

Mr. MacIntyre. And you registered as a representative of what 
organization ¢ 

Mr. Stmon. Council for Clarification of Pricing Practices, but I 
want the record to be clear that I registered only because I was un- 
certain as to the meaning of the statute and that ambiguity has since 
been cleared up, and I don’t believe I have ever engaged in any loLby- 
ing. 

May I continue reading ? 
Mr. MacIntyre. Yes, please. 
Mr. Srtmon (reading) : 

The office of William Simon told Supermarket News that he is now the coun- 
sel and Washington representative of the Association of Independent Food 
Brokers of America, Mr. Simon was not available for comment. 

It says I was not available and my office told them something. I 
can’t admit or deny it. My office consists of me and two stenog- 
raphers. If one of the stenographers told them that, I don’t quarrel 
with them. 


Mr. Simon’s office also distributed copies of the new AIFDA booklet setting 
forth its case against the brokerage provisions of the Robinson-Patman Act, 
which is entitled “The Case for Freeing Independent Merchants from Restraints 
Against Their Competitive Opportunities to Earn Brokerage. 

Mr. MacInryre. Is that the fact? 

Mr. Stwon. That is the book I have here. I had an ample supply 
of them and I was eager to give them to anybody who asked for some. 
If you wanted one now, I would give it to you. 

Mr. MacIntyre. What is stated in that excerpt you read is the fact, 
then, that you did distribute them ? 

Mr. Srwon. I am not going to let you put words in my mouth. I 
had copies of them and anybody who asked me for one I gave a copy 
to. If you are implying in your question that I circularized people 
with them, Idid not. The answer is “No.” 

Mr. MacIntyre. How many did you distribute? 

Mr. Srmon. I cannot say for sure, but not more than a hundred and 
probably very many less than that. 

Mr. MacIntyre. To whom? 

Mr. Smion. Anybody who asked for them. I remember one of 
the people who asked for them was the Food Brokers Association. 
They called me up and I gave them a couple of copies, and if I remem- 
ber right, Bill Quinlan of the Wholesale Grocers called me up and 
[ gave him, I think, 12. I remember somebody in the Department 
of Commerce called me and asked for some, and I gave him some. 
Not infrequently somebody would come into my office, wholly un- 
related to this industry and I would say, “Here is something you 
ought to read.” I would hand him one. In my opinion, there was 
no more just cause than freeing these independent retail and whole- 
sale grocers from this brokerage monopoly. And, Mr. MacIntyre, I 
have never heard one impartial commission, lawyer, judge or anybod 
other than those who make their living out of it, defend the 2 (co 
monopoly. 
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Mr. MacInryre. In your project with this particular booklet, that 
oceurred after the decision in the Harris case to which you made 
reference, is that a fact? 

Mr. Srwon. I am not sure what you mean by “my project.” IT wrote 
this booklet in the fall of 1953—I didn’t write the booklet, but I wrote 
the memorandum which was the basis of the booklet in the fall of 
1953. The date of the Harris decision will speak for itself. I don’t 
have it available. 

I don’t regard writing a memorandum for a client as in any way 
constituting lobbying. 

Mr. MacIntyre. You did not register in this instance in connection 
with that book as a lobbyist? 

Mr. Simon. And in connection with this book or this activity I 
did no lobbying under any conceivable definition of the term. 

Mr. MacInryre. In what respects did your project in this instance 
differ from the project for which you did register as a lobbyist? 

Mr. Smon. In one respect. In the other project I frequently wrote 
letters to people enclosing memorandums dealing with the cases and 
the administration and the congressional action on legislation. In the 
first project I never wrote anybody and said, “Get hold of your Con- 
gressman and Senator and put the gospel into his mind.” I never 
wrote that type of letter. I wrote letters to people advising them what 
was going on. In this project I merely acted as lawyer for these 
a and whatever circularization and distribution took place, they 


id. 

Mr. MacInryre. You made reference to your Committee on Clarifi- 
cation, for which you did register as a lobbyist. Will you give us the 
names of those members ? 

Mr. Sruon. Yes, sir. There were 13 members of the council. The 
chairman was Charles E. Evart. 

Mr. MacIntyre. Identify him, please. 

Mr. Srwon. I haven’t seen him in some years. He was the president 
of the Downing Box Co. in Milwaukee, Wis. The treasurer was Roy C. 
Ingersoll. 

Mr. MacIntyre. Do you have the list, so you are able to submit 
it for the record ? 

Mr. Srwon. I do not, but I can give it to you. 

Mr. MacInryre. I will appreciate it if you do that. 

Mr. Suwon. There are just 13 of them, and I will be glad to tell you 
who they are. 

Mr. MacIntyre. We will want them for the record. 

Mr. Srwron. Shall I give them? 

Mr. MacIntyre. We will not take the time. We want you to submit 
them with their identification and addresses. 

Mr. Stwon. I will give them to you right now. 

Mr. MacInryre. The committee is anxious to go on with other 
questions right now. 

How much was contributed to your effort by members of that com- 
mittee for your lobbying activities? 

Mr. Ston. I can answer that question by saying nothing. I take 
it what you mean is what was the total funds collected by the Council 
for Clarification of Pricing Practices? 

Mr. MacIntyre. What was the amount collected and which you 
expended ? 
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Mr. Stwon, Whether I expended it or not, the total amount they 
collected was $50,000. The exact amount appears in the records of the 
Clerk of the House in the returns filed. It was roughly $50,000. That 
is about 10 percent of what the food brokers and druggists spent on 
the other side. 

Mr. MacIntyre. What period of time was covered ? 

Mr. Srmon. Three years. 

Mr. MacInryre. And what was your activity in that respect during 
that period of time in behalf of these people who wanted to change 
the law? 

Mr. Srmon. I —_ to keep myself acquainted with everything in 
this area that took place, either at the court, at the Commission, or in 
the Congress, and at intervals as things happened to make it appro- 
—— to do so, I would prepare a memorandum stating the facts, the 

aw that the Commission or court had held, and action that the Con- 
gress had already taken. And without a blurb at the end, “Get hold 
of your Congressman or Senator,” and I mimeographed these docu- 
ments and circularized them to people who were interested in the 
subject. 

Mr. MacIntyre. A few moments ago you mentioned John D. Clark. 

Mr. Simon. I did not. 

Mr. MacIntyre. He was on the Council of Economic Advisers to 
which you made reference. 

Mr. Simon. That is correct. 

Mr. MacIntyre. And you came in contact with him a number of 
times during that period of time; didn’t you / 

Mr. Simon. During what period of time? 

Mr. MacIntyre. The time he was on that council and interested in 
the activities that you were also interested in, that is, to change the 
Robinson-Patman Act. 

Mr. Suwon. I met Dr. Clark for the first time in my life on a Sat- 
urday morning when he walked into my office in the Senate Office 
Building in the fall of 1948, and introduced himself. I am embar- 
rassed to say I didn’t know who Dr. Clark was. I spent an hour 
talking to him and I didn’t know at the conclusion of the conference 
that he was one of the President’s economic advisers. After he left 
one of my associates said, “He is from the White House.” Then | 
learned he was one of the President’s economic advisers. 

Mr. MacIntyre. When you referred to the White House, you were 
referring to him as the White House emissary ‘ 

Mr. Srmon. I was not. 

Mr. MacIntyre. To whom were you referring? 

Mr. Srmon. I quoted. I was making no reference. I quoted the 
majority leader of the House of Representatives, the Honorable John 
McCormack of Massachusetts, saying that the White House approves 
this, and as I have always understood congressional procedure, that 
when the majority leader says the White House approves something, 
he has had his “word” from the right sources. I never asked Mr. 
McCormack where he got this information. 

Mr. MacIntyre. After this occasion, when you met John D. Clark 
in 1948, you learned a lot more about him; did you not? You learned 
he had been an official and a director of the Standard Oil of Indiana; 
did you not ? 

Mr. Stwon. Yes. Do you want me to tell you what I learned 
about him ¢ 
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Mr. MacIntyre. No; but I want to know whether you did learn 
that much about him. 

Mr. Sron. Let me tell you about it. His father was an early 
Wyoming settler and his father became active in the oil business be- 
fore either one of us was born. About 40 or 50 years ago the Stand- 
ard Oil Co. acquired a Wyoming company called Midwest Refining 
Co., and with that acquisition they acquired John D. Clark, who 
was a young lawyer in the company. John Clark after that went to 
Chicago and he worked for this large oil company for several years. 

In 1924 he became, if 1 may use the phrase, “fed up with business” 
and he quit the company, and went back to school. He was a lawyer 
prior to that. I think he was general counsel for the company. He 
quit working in 1924. He inherited money from his father. He went 
to school and became an economist, a Ph. D. After that he went to the 
University of Nebraska and taught economics at the University of 
Nebraska and became one of the leading citizens of Wyoming and a 
very staunch Democrat and a leading Wyomingite. 

When the Full Employment Act of 1946 was passed, President Tru- 
man asked him to come to Washington as one of the economic advisers, 
and at that time Dr. Clark had not been connected with any business 
in more than 20 years, and that 20-year period he had been teaching 
economics. 

Mr. MacIntyre. Are you prepared to testify now that he for a pe- 
riod of 20 years had not been a director of the Standard Oil of 
Indiana before coming to Washington ? 

Mr. Srwon. I don’t know whether he was ever director or when he 
was. He taught economics. His family were stockholders. I don’t 
know whether he was a director. 

Mr. MacIntyre. You don’t know about that ? 

Mr. Smon. I do know for 20 years he had taught economics and 
been in the teaching field and there never lived a finer public servant 
than John D. Clark. 

Mr. MacInryvre. In this list of the members of the Council for the 
Clarification of Pricing Practices, which you represented, and for 
which you registered as a lobbyist, will you supply with that list 
the amounts they contributed to your efforts? 

Mr. Sion. The amounts that the 13 members contributed ? 

Mr. MacIntyre. Yes. 

Mr. Srwon. Sure, I will be glad to, but the answer I can give you 
now is none. 

Mr. MacIntyre. Who did contribute? 

Mr. Stwon. About a hundred corporations contributed. So far as 
my memory serves me, no one contributed more than $1,000. 

Mr. MacIntyre. You have a list of those who contributed ? 

Mr. Suwon. I am not sure if I do or not. If I do, it is in my Chi- 
cago office. No contributor contributed more than $1,000, and there 
were approximately a hundred of them, and the council was composed 
of 13 members, including 2 presidents of labor unions, 2 college pro- 
fessors, and a number of other public citizens.? 

eee et Will you submit a list of those contributors for the 
record ? 

Mr. Suwon. I will have to see if I can find it. 


1Mr. Simon subsequently informed the committee that he is unable to supply the names 
of the contributors. 
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Mr. MacIntyre. Near the opening of your statement this morning, 
without identifying them, you stated that certain people would pro- 
hibit actual competition. What sort of competition have people 
sought to prohibit and who are they ? 

Mr. Stuon. The sort of competition that they seek to prohibit is 
price competition, and I could stay here all day telling you who they 
are. But certainly at the head of the list would be your food brokers, 
your druggists, the United States wholesale grocers, which represents 
the southern group, the group, Mr. MacIntyre, every time you have 
a hearing, they all come down and testify. 

Mr. MacInryre. Do you have anything other than your own con- 
clusion to submit as evidence that they have taken a position against 
price competition ? 

Mr. Suwon. Yes. The philosophy which they epitomize in their 
testimony—and I have never discussed this with them, but I am basing 
this statement on what they have testified to—is exactly the absence 
of competition which was condemned by the Supreme Court in the 
Standard Oil and Automatic Canteen cases, by the four Attorneys 
General I have talked about, by the Council of Economic Advisers 
and all the authorities I mentioned in my statement. 

Mr. MacInryre. Isn’t it a fact that the position that they take is 
one which would prohibit price discriminations where the effect may 
be to substantially lessen competition or tend to create a monopoly, 
irrespective whether it is in good or bad faith ? 

Mr. Stmon. You have just quoted a part of the language of section 
2 (a) of the Robinson-Patman Act and, as you know, words are the 
tools by which men express themselves. Those words have been given 


an interpretation by some people to prohibit charging a different price 
to different people and therefore r pene a price rigidity which 
1e subj 


everybody who has ever written on t ect has said tends toward 
the very thing that the Sherman Act prohibits. 

Mr. MacIntyre. One of those principal writers is Morris Adelman ? 

Mr. Stmon. I don’t know that I can agree with your word “princi- 
pal,” but Professor Adelman, who is a professor of economics at MIT, 
Massachusetts Institute of Technology, in my opinion is a very able 
economist. 

Mr. MacIntyre. You quoted him and cited him rather liberally 
here this morning. 

Mr. Stwon. No, I have not. I listed him in the list of people. I 
did not quote him or refer to him except to put his name in the list. 

Mr. MacIntyre. Were you aware that he had written articles for 
the A. & P. Co. that appeared in the Saturday Evening Post when 
that case was in the Department of Justice? 

Mr. Srwon. I do not know what you mean by written them for 
the A. & P. Co. 

Mr. MacInryre. In behalf of the position taken by the A. & P. in 
that case. 

Mr. Srwon. I know he wrote a law review article on the A. & P. 
case. If your question implies that A. & P. asked him to write the 
article or paid him for the article, I have never heard that. He 
wrote an article of which he was very critical of the Government’s 
position in the A. & P. case. It was a convincing and very able 
ra I take it, under our democratic system, that was his privilege 
to do. 
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Mr. MacInryre. In your appearance in the Standard Oil of Indi- 
ana case in 1950 who raised the money to pay you for your appearance 
there? 

Mr. Stmon. Nobody raised it. Half my fee was paid by the New 
York State Jobbers Association and half paid by the Illinois Jobbers 
Association. 

Mr. MacIntyre. What was the total amount?! 

Mr. Stmmon. $2,000. They each paid $1,000. 

Mr. MacIntyre. Have you been paid anything subsequent concern- 
ing the Standard Oil of Indiana case? 

Mr. Srwon. Yes, sir. Every time I filed a petition in the courts, 
and I filed, as you know, several of them in the last 5 years, I have 
been paid. 

Mr. MacInryre. Those modest fees of $4,000 do not constitute the 
total that you received for your efforts in the Standard Oil of Indiana 
case ¢ 

Mr. Simon. They certainly do, Mr. MacIntyre. 

The Cuamman. If you will yield, Mr. MacIntyre, I would like to 
ask some questions while you are looking over your notes. 

This S. 2604 that you mentioned was not reported favorably by the 
committee. 

Mr. Srmon. It was not reported, Mr. Patman. 

The CuHarmman. That is what I said. You made your strongest 
effort right there before that committee. 

Mr. Srmon. No, sir. 

The Cuarman. To change the Robinson-Patman law. You did 
make a strong effort and you helped all the witnesses prepare their 
speeches and so forth. 

Mr. Smaon. I did nothing in connection with that activity except to 
act as a lawyer for a group of people who under their constitutional 
privilege sought to go to heir Congress. 

The Cuamman. I am not criticizing you for it. I am stating as 
a fact that a strong effort was made there. People from all over the 
Nation were brought there and they presented the best testimony they 
could. As evidence of that fact you helped prepare for them the 
statements they presented. You said that yourself. Notwithstand- 
ing that fact, the committee did not report the bill favorably. They 
did not report it, 

Mr. Sruon. I would say to you they made a very weak effort. | 
say that for this reason: I haven’t been around Washington as long 
as you have, and I don’t know as much about it, but I do know this. 
that in order to pass legislation, the appearance you make before a 
congressional committee is only a small part of what happens. A fter 
all, you talk to 2 or 3 or 4 or 5 Senators. You don’t get legislation 
peers unless the people back home want it. If you want to pass 

egislation on this—and most of what I am telling you now I learned 


from the grocers and the food brokers—you have to get the fellow up 
in Portland, Maine; Portland, Oreg.; in San Diego, Calif.; and Sara- 
sota, Fla., to write his congressional delegation to tell what he wants. 
They didn’t do it. That is what I call a strong effort. 

The Cuarmman. I was there and they made a strong effort because 
I was there at the request of the chairman. ) 

Mr. Suwon. I am gratified to hear you say that. 
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The Cuarmman. They brought forth the menage pleas they could. 
have brought forth, but they were so weak that the committee did not 
consider them. 

Mr. Srwon. That would be your conclusion and others might dis- 
agree. 

The Cuarrman. They did not report it, that is evident. 

Mr. Smon. The committee did not report the bill unfavorably. 
They did not report it favorably. 

The CHatrman. That is what I meant. The Attorney General’s 
Committee To Study the Antitrust Laws, that is what I want to ask 
you about. 

Mr. Stmon. Yes, sir. 

The CuHarrman. When was your first knowledge that such a com- 
mittee would be formed ? 

Mr. Simon. I believe that the first knowledge I had of it was when 
I read in the newspapers about a speech that the Attorney General 
had made, if my memory serves me rightly, at White Sulphur Springs 
before some trade association group in which he said that he was going 
to eee this committee. 

The Cuamman. To organize such a committee? 

Mr. Srwon. Yes. 

The Carman. You were on that committee? 

Mr. Srwon. Yes. 

The Cuarrman. There were 60 people on that committee? 

Mr. Srwon. Sixty-one. 

The Cuatrman. Sixty-one. Appointed by the Attorney General. 
How many of them were lawyers? 

Mr. Sron. My recollection, sir, is that there were 45 or 46. 

The Cuarrman. Forty-six I think is correct, if my information is 
correct. Most of those attorneys were defense lawyers, were they 
not, Mr. Simon ? 

Mr. Srwon. All of the lawyers that the Attorney General appointed 
to the committee were experienced in antitrust matters. 

The CHarrman. But they were experienced on the side against 
antitrust law, were they not? 

Mr. Srwon. May I finish, Mr. Patman? 

The CHatrMan. Yes, sir. 

Mr. Suwon. They were experienced antitrust lawyers and in these 
United States you only get experience in antitrust matters repre- 
senting the Government or Saeeeng the private litigants. 

The Cuarrman. That is right. 

Mr. Srwon. And a great many of the lawyers that you refer to were 
formerly employed in the Government, left the Government, went 
into private practice, and when they were appointed to the committee 
had both sides. But I think this is terribly important, two people 
who were on that committee were the Chairman of the Federal Trade 
Commission and the Assistant Attorney General in charge of the 
Antitrust Division, and each of them had available to him a large staff 
of lawyers in their respective departments who helped them on the 
report. 

The Cuarrman. That is not answering my question. You see, you 
mentioned about private attorneys, knowing about it. Certainly they 
know about it from experience. But there are two types of attorneys 
in private practice. One is known as the plaintiff’s lawyer. The 
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other is known as the defendant’s lawyer. The defense lawyers are 
always attacking the antitrust laws. They are against the antitrust 
laws because they are on that side. 

Mr. Srmon. I can’t agree with that. There are honest, ethical, up- 
right lawyers—— 

The Cuatrman. They are all honest lawyers. 

Mr. Stwon. If they are honest—— 

The Cuarrman. They are lawyers true to their clients. They are 
trying to do the best job possible. 

Mr. Suwon. Mr. Patman, a good lawyer represents the plaintiff on 
Monday, the defendant on Tuesday, and somebody else on Wednesday, 
and he tries each case as best he can, and if he is an honest man, he é¢an 
come up with his own honest conscientious answers regardless of who 
his clients have been. 

The Cuarrman. I wish I had the feeling that that type of lawyer 
had been selected on this Attorney General’s committee. I don’t 
have that feeling. 

Mr. Sraron. I do, sir. 

The Cuatrman. I have the feeling that they are defense attorneys 
and I have asked several people about it. The only ones we can pick 
out are those who represented defendants, where the antitrust laws 
were picked up against them. They want to change the antitrust laws. 
I think the committee was topheavy with people like that, who wanted 
to change the antitrust laws. 

Mr. Suwon. I know you don’t like what they said and it is reason- 
able to assume that you would reach that conclusion, but I don’t think 
it is true. 

The CuHarrmMan. About what they said, who was saying this? This 
committee, a number of whom had lost lawsuits themselves. 

Mr. Srmwon. And I am sure a lot of them had won lawsuits. 

The Cuarmman. They had lost lawsuits that they were trying to 
correct in this committee. 

Mr. Srwon. You are saying they are dishonest people. 

The Cuatrman. No. They were honest in believing that way. 
They were on that side. They had been representing that side. They 
honestly believed that they wanted changes made. They could not 
get them made through the Congress, and they accepted this vehicle as 
the best vehicle to bring about the changes. 

Mr. Smron. You are saying 1 of 3 things, either they are dishonest 
or they had warped minds or that they had honestly convinced them- 
selves that this was right. 

The Cuatrman. The latter is correct. I am not impugning their 
motives at all. 

Mr. Srwon. If you say they were honestly convinced—— 

The Cuatrman. I want to inquire about this committee report. 
This report was made by those 61 people, 46 of whom were attorneys, 
and the information I have is that most of them were slanted the other 
way because of their own honest convictions. They went in there— 
in other words, if you were testing them as jurors in a case, you would 
not accept them because they would not be impartial. : 

Mr. Srwon. That is the greatest mistake you can make. A juror 
that you want is somebody who knows nothing about the subject. 
If he knows nothing about it, that is what you want. If he knows 
anything about the subject, you automatically want him off. When 
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you go to get the best expert brains from the whole country, you want 
the people there who know the most, but not the people who know the 
least. 

The Cuarrman. I am talking about bias or prejudice in the case, 
They went in biased and Ln. Eg in favor of the side that they had 
been on so long, and naturally so. 

Mr. Srwon. In that sense there is no intelligent informed man who 
isn’t biased. 

The Cuarrman, All right. 

Let me get to this report. This report was made, three hundred some 
odd pages, 393 or 394 pages. Whose report is that? 

Mr. Suwon. This is the report of the committee. 

The Carman. Of the committee? 

Mr. Smon. That is right. 

The Carman. It is composed of lawyers, economists, and people 
from different walks of life, but in these court cases Judge Arnold 
said yesterday he was recently confronted with this as evidence against 
him in an antitrust case. Would this report be referred to as the 
Attorney General’s report? 

Mr. Suwon. Let me answer that in this way. Some years ago I 
wrote a law-review article for the University of Illinois on the Stand- 
ard Oil case. I am certain you would disagree with everything I 
said, and think it was worthless. But a judge in California—I had 
never met or heard of him—shortly after I wrote that article decided 
a case solely on the basis of my law-review article, and he quotes it all 
throughout his opinion. You might say that was unfair for that judge 
to rely on my law-review article. 

The Cuarman. It is perfectly within his right and he is within his 
right, as you are. 

a Simon. This is no different. This has to stand on its own 
weight. 

The Cuatrman. This has a form of approval of distinguished peo- 
ple who were making representations about the antitrust laws which 
were contrary to legislative intent, contrary to the Supreme Court 
decisions in many instances, and they are against our antitrust policy, 
and this document would naturally be looked upon by a alles as 
something that was pretty powerful. 

Mr. Srmon. I hope so. 

The Cuamman. The Attorney General selected this committee. 

Mr. Stmon. He selected it. 

The Cuatrman. He selected 

Mr. Stmon. He selected 60 of the best brains. 

The CuarrMan. It is the Attorney General’s report. 

Mr. Stwon. It is not the Attorney General’s report. 

The Cuatrman. It is the report of the Attorney General’s National 
Committee. 

Mr. Suwon. To Study the Antitrust Laws. 

The Cuatrman. The Attorney General does not endorse this re- 
port, does he? 

Mr. Stmon. I hope he will. 

The Cuatrman. He has not endorsed it. 

Mr. Suwon. He has not endorsed it, but I must remind you that the 
man he picked to head his Antitrust Division as Assistant Attorney 
General in Charge of the Antitrust Division was one of the cochair- 
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men, and so far as I know he did not dissent from the report, and I 
would hope the Attorney General would back up his assistant. 

The Cuarrman. Didn’t he say he was not endorsing it? He wanted 
to give it further study. 

Mr. Suwon. I assume, Mr. Patman, that—— 

The Cuarrman. Even Judge Barnes did not endorse it. It is a 
report that was written largely by people who had an ax to grind and a 
selfish interest, and is being used throughout all the courts in the 
country as something coming from the Attorney General of the United 
States. A large number of them are registered lobbyists for hire, for 
pay, trying to get changes made. They have been unsuccessful in 
getting these changes made for several long years and they decided on 
this nr as the best way to get formidable support for their 

roposal. 
. Mr. Stwon. Mr. Patman, I can only reply to that with what is on the 
masthead of the Chicago Tribune: I dont agree with a word of what 
you say, but I will defend to the death your right to say it. 

The CHatRMAN. Well, you don’t have to defend my right to say it. 

Mr. Stmon. You have got a perfect right to say it, but I don’t agree 
with a word you say. 

The Cuairman. Now, then, after you got this report out—— 

Mr. Srmon. I didn’t get it out, sir. 

The Cuarrman. Well, you had something to do with it. 

Mr. Simon. It was printed in the Government—— 

The Cuarrman. You were on it, and you were also organizer in the 
American Bar Association of the group known as the Antitrust 
Committee, weren’t you? 

Mr. Srmuon. Antitrust Section. 

The Cuamman. Antitrust Section. When was that organized? 

Mr. Srwon. Well, the formal organization meeting was held in San 
Francisco in September 1952. 

The Cuarrman. 1952. Now, you have been chairman of that all the 
time, haven’t you? 

Mr. Sturon. No, sir. I was chairman for the year ending in August 
of this year. I was elected—— 

The Cuamman. You have been active in that, haven’t you? 

Mr. Smumon. Yes. 

The Cuatrman. You have been active in that group? 

Mr. Srvron. And so have 1,900 other antitrust lawyers. 

The CuatrMan. But you have been going there, attending the 
American Bar Association, and this particular section ever since, 
haven’t you? 

Mr. Sunon. I certainly have, and as long as I live I hope to be able 
to continue. 

The Cuarrman. And Professor Schwartz testified yesterday that an 
effort was made to get this report of the Attorney General’s committee 
endorsed by the American Bar Association, 394 pages, just take it lock, 
stock, and barrel, swallow it hook, line, sinker. A motion was made to 
do mor at the American Bar Association last fall or this fall. When 
was it? 

Mr. Sruron. I am delighted you brought that up. 

The CHairman. Wait. When was it? I am just asking you for 
the date. 

Mr. Srxron. It was on Thursday, August 25, 1955, a Thursday. 
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The Cuamrman. And you are the one that made the motion to do it, 
aren’t you? 

Mr. Smaon. No,sir. But I will tell you what happened, and I would 
like to tell what ha pened 

The Cuamman. Didn’t you instigate the motion to get the American 
Bar Association to endorse this lock, stock, and barrel ? 

Mr. Staton. I am not going to let you put words in my mouth, but I 
am delighted to tell you what happened, if I may, sir. 

The IRMAN, Go right ahead. I mean, briefly. 

Mr. Srtmon. It will just take me less than a minute. 

The antitrust law section of the American Bar Association adopted 
a resolution seeing house of delegates to approve the sense, but not 
necesnenyy the substance, in each case, of the report. That was put 
on the calendar of the house of delegates, and in the normal course 
it was reached about 12:35 on Thursday of the meeting. 

The house was scheduled to adjourn at 12:30, and I was told 
unless this can go through by unanimous action, we can’t debate it 
at this time because we are past the adjournment time. 

I presented it as the chairman of the section. If I had not been the 
chairman of the section, whoever was chairman would have had to 
present it. And when there came some discussion, it was obvious it 
couldn’t be acted on, and I suggested that it go over to the February 
meeting, and it did, without any action being taken. 

The Cuatrman. Now, then, one thing more about the Robinson- 
Patman Act and, as far as I am concerned, I will be through with the 
questioning. 

You talk about meeting competition. Isn’t it a fact that the 
Robinson-Patman law is intended to compel suppliers, manufacturers 
usually, to give all their customers a fair and equal chance to meet 
competition 

In other words, if you are a manufacturer, supplier, or seller to 
the retail trade, under the law as written, it says that you are not 
conan to select anyone as your customer. 

Mr. Srwon. Right. 

‘ The Cuatrman. You can select a particular customer or you can re- 
use to. 

Mr. Stwon. That’s correct. 

The Cuarrman. You don’t have to sell to anyone; there is no com- 
pulsion. But once you have selected, say, two customers in the same 
compat area, this law says that you are compelled to treat them 
fairly, that you can’t give one a discount or rebate, and not give it 
to the other, except, of course, to the extent that your costs are 
different. Isn’t that your understanding of the law? 

Mr. Srwon. No, sir; it is not my understanding of the law, sir. 

The CHarrman. And if a third buyer comes in there, who is not 
being sold by this manufacturer or supplier, and this third person 
lowers his price on a commodity that is comparable, of like grade and 
quality, the manufacturer that is selling these two has a perfect right 
to lower his price—as he does anytime. 

But where there is a difference of opinion between you and me is, 
you want to permit the manufacturer to select just one of these two 
and say, “You can lower your price and I will give you a lower price, 
but I will not give a lower price to my other customer who is your 
competitor.” Row: isn’t that our difference ? 
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Mr. Srwon. No, sir. 

The Cuarman. Isn’t that exactly the Standard Oil case, of 
Indiana 

Mr. Srwon. No, sir. 

The Cuatrman (continuing). Standard Oil had a perfect right to 
lower its price, and it did lower its price, but only to favored cus- 
tomers, and that is where the Robinson-Patman law steps in; the law 
says that when you meet competition you have got to give all your 
customers who are in competition among themselves the same prices 
under the same circumstances. Now, isn’t that our difference? 

Mr. Stwon. That is exactly 100 percent wrong, sir. Now, don’t make 
me leave the record indicating that I am agreeing that that is our 
difference, because I think you have completely misstated what I read 
the act to say. 

May I explain? You have given two situations. 

The CuarrMan. Well, take up the one where I said that the manu- 
facturer had selected the 2 customers at Podunk, and this manu- 
facturer is selling his brand of merchandise to those 2 customers who 
are retail merchants in Podunk. 

Allright. There is another merchant in Podunk who doesn’t handle 
that merchandise at all, but he handles competitory merchandise of 
another manufacturer and this third retailer reduces his price, we will 
say, a dollar on an item, now, under the Robinson-Patman law these 
2 other fellows, who are customers of the same manufacturer, want 
to meet that price, and 1 of them gets in touch with the manufacturer 
and says, “Why don’t you lower my price so I can meet that competi- 
tor?’ 

The manufacturer says, “Yes, I will lower it,” and the Robinson- 
Patman law says it’s all right. But the Robinson-Patman law goes 
further and says if you lower the price to one of your customers, you 
have got to lower it to both of them, because they are in competition 
among themselves, and you are not allowed to discriminate in favor 
of one against the other. Now, you tell me where that is not the 
Robinson-Patman law. 

Mr. Stmon. There is no relationship between what you said and 
what the Robinson-Patman law provides. 

Section 2 (a) of the Robinson-Patman Act provides that it shall be 
unlawful to discriminate in price where the effect may be substan- 
tially to lessen competition. 

During the congressional debates, Congressman Utterback said 
that a discrimination in price—and he was the floor manager of the 
bill, you will recall—that a discrimination in price was not a mere 
difference in price but a difference in price between competing buyers, 
so that section 2 (a) says only that it is illegal under 2 (a) to charge 
two competing buyers different prices where the effect may be to 
substantially lessen competition. That means that if I have 2 cus- 
tomers in Podunk and they are in competition with each other, I may 
not charge different prices to the 2 of them if the difference is so wide 
that the tryer of the fact can find that the effect may be to substan- 
ay lessen competition. If what I do does not violate section 2 

a ee 
The Cuamman,. You leave out one thing. Except where there is 
a difference in the cost of manufacture, sale, or delivery. 
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Mr. Stmon. Well, you hadn’t mentioned that, but that is perfectly 
true. But if what I do doesn’t violate section 2 (a), we never even 
get to section 2 (b). 

If I charge these two people in Podunk exactly the same price, 
then we never have to worry about 2 (b) because I haven’t discrimi- 
nated in price. Now, 2 (b) comes along and says that where the 
Commission has made out a case under 2 (a)—and we don’t ever 
worry about 2 (b) until they have already made out a case under 
2 (a)—by showing a discrimination in price, the effect of which may 
be to substantially lessen competition—then 2 (b) says where that 
applies a seller may defend the charge and he has the burden of proof. 
This is an affirmative defense which he must affirmatively prove. 

The Cuamman. Because he is in a position to furnish the proof 
and the other side is not. 

Mr. Srmmon. There is just no question. It says it in words of one 
syllable in the statute. He has the burden of proof. If he can prove 
that a competitor offered comparable goods to his customer, and if he 
can prove that in good faith he has to meet that price to retain the 
customer and if he doesn’t have to meet it to retain the customer he 
can’t do it, but if the tryer of the fact finds that he honestly has to 
meet it, or partially meet it, to retain the customer, then he may meet 
the price only to the man who already has the price. 

And the statute makes it clear he can only give the lower price to 
the man to whom the price was already available from the competitor. 
And that makes sense, because that customer is going to get it in any 
event. You can’t keep him from getting it. 

All section 2 (b) says, if one seller is lawfully giving that customer 
that price, there is no harm in letting the second fellow compete for 
the business by meeting the price, and that is all that is involved. 

The CuHatrman. Aren’t you talking about where it is the same 
supplier ? 

Mr. Sruon. No, sir. 

The Cuatrman. I am talking about where it is a different supplier. 

Mr. Stmon. That is what I am talking about. 

The CHatrman. And where this supplier, this manufacturer, is 
selling to those two fellows at Podunk. He didn’t have to select both 
of them. He could select either of them, or he could select both of 
them, and he selected both. 

And the law says, “Since you have selected both of them, you have 
got to treat them right. They are in the same competitive area.” 

And isn’t it a fact that the law says that when you reduce your 
price—and there is no law against reducing your price—it merely 
says if you reduce it for one of your customers and you have another 
in competition with him, you have got to reduce it to that customer 
too, so as to give him an equal and fair chance, and that is all we are 
fighting over. 

You want the law changed so that the manufacturer can favor a 
big national chain 

Mr. Stuon. No, no; you want the law changed. 

The Cuarrman (continuing). A big national chain, in competition 
with the little man. 

Mr. Stwon. Mr. Patman, you are the one who wants the law 
changed because you want to write 2 (b) out of the statute. 
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The Cuamman. I don’t want to write it out of the statute. I want 
it as it was originally written; for some reason the Supreme Court 
got confused in the Standard Oil (Indiana) opinion, and I think you 
a largely responsible for having confused the Supreme Court on 
the issue. 
seat Sm1on. We are in agreement, Mr. Patman; we both want it 
ike it is. 

The Cuarrman. Do you want the burden of proof on the party that 
has the information, like the statute says? 

Mr. Srwon. The burden of proof is on the seller to prove the affirm- 
ative defense of section 2 (b) ; yes, sir. 

The Cuarman. The affirmative proof should be there, but under 
the Supreme Court’s decision on “good faith,” the meaning of what 
is to be proved has been confused. 

The Court held that a seller is justified in making an unlawful dis- 
crimination in order to meet a competitor’s lawful price; and of course 
you enjoy the presumption that your competitor’s price is lawful, so 
you don’t have the burden of proving anything—the way the Supreme 
Court has confused the matter. 

Mr. Srwon. No, sir. The Supreme Court said in words of one syl- 
lable, so there can’t be any Siobh. that this is an affirmative defense, 
ae the buyer has the responsibility of proving his affirmative de- 

ense. 

The Cratrman. So the only difference I see in all this propaganda 
on the Robinson-Patman law is—— 

Mr. Stmon. What are you calling propaganda, Mr. Patman? 

The Cuatrman. I am talking about both sides. I am engaged in 
some of it myself, trying to defend the law; it is an interesting con- 
troversy. I marvel at our ability to hold back the passage of laws—— 

Mr. Stmon. Thank you, sir. 

The CHarrman. (continuing). In view of the tremendous support 
that you have documented here on your side. But your side is the 
wrong side, for the reason that you have the side of trying to permit 
this manufacturer, after he selects customers, to discriminate against 
one in favor of the other, in the same competitive market. 

And that was the object of the Robinson-Patman law—to stop that, 
and to stop these discounts and secret rebates, and give all firms, big 
and tga the same fair and equal chance in the same competitive 
market. 

Mr. Srmon. Mr. Patman, we are talking about two different things. 
I have never mentioned secret discounts and secret rebates, and no- 
body who espouses the competitive philosophy I have been talking 
about has ever said one word in support of the secret discounts or se- 
cret rebates. 

The Cuairman. The opponents won’t admit it openly and pub- 
licly, but what they advocate would go back to these practices. 

Mr. Stmon. If the Congress wanted to say that it is open and shut, 
per se, irrevocably illegal to give secret discounts—— 

The Cuatrman. They will go back to secret discounts, under-the- 
counter payments, and everything else, if your interpretation of the 
law prevails. 

Mr. Stmon. Mr. Patman, all we are talking about is the least secret 
thing that could exist. What I say to you is that when seller A law- 
fully offers the customer in Podunk a price and he says, “Mr. Cus- 
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tomer, here is my price and I will sell you a hundred cars a day at 
this price, this is it.” Alli I say to you is that seller B ought to have 
the same right to meet that price which the customer is going to get, 
and which you can’t keep him from getting. 

The Cuarrman. And he has that right under the law; the only thing 
you didn’t mention is if customer C is in there and customer b and U 
are buying from the same manufacturer, that manufacturer will have 
to give both customer B and C the same price, and not discriminate 
against one of them. 

Mr. Simon. Mr. Patman, that is a philosophy which the food bro- 
kers and the druggists have urged, but it is not what the Congress 


p i 

The Cuarrman, It is the philosophy that passed it on the floor of 
the House, the argument was made, and the vote was 290 to 16, and 
that argument was what caused it to pass. 

Mr. Sruuon. Mr. Patman, that is what the Congress said in section 
2 (a), but you can’t read 2 (b) out of the act. It is still there. 

The Cuarrman. Why, certainly, and it should be there. We want 
it there. The manufacturer has the burden of proof, and when that 
customer C, as we referred to him, shows that customer B, his com- 
petitor, has been getting a special discount from the manufacturer, 
the law says that then the burden of proof shifts to the manufacturer. 
A prima facie case has been made, and the manufacturer must present 
the proof himself to justify that discount. 

That is fair, it is reasonable, and I think it is right, and it is what 
Congress passed. 

Mr. Srwon. Mr. Patman, the thing you forget is that if the seller 
gives the same price to all of his customers, there is never a prima 
facie violation of 2 (a), and you don’t have to worry about 2 (b). 
2 (b) comes into play only where you have a discrimination—— 

The Cuarrman. There is no wrong if he treats his customers fairly. 
If he has two merchants in that town and they are being treated right, 
— is no wrong to be righted, is there? They have been treated 
right. 

Mr. Sruon. I suppose you and I could argue this thing all week 
and never agree, but I think each of us knows what the other is trying 
to say. 

The Cuarrman. I know that was the argument that passed it on 
the floor of the House, because I happened to be there, and there were 
290 stood up in favor of that argument and only 16 against it. 

Mr. Srwon. Mr. Patman, I wasn’t there. 

The Cnamman. The point that won the fight was the fact that 
suppliers were discriminating among their customers. They were 
making all kinds of secret discounts and rebates and favoring some 
of their customers over others, and the argument for this law was to 
ston that. to have the supplier treat his customers right. 

Tt is all right to reduce the price, but he has to give all of his cus- 
tomers in that same area that same price. 

Mr. Smraw. And nobodv anarrele with what you are talking about 
now. Nobody is against that. that I know of. 

The Crarmman. I am glad that yon are quitting the fieht then, be- 
cance if you believe that way, you will have to auit the fight. 

Mr. Yates. Will the chairman yield for a question ? 

The Cuareman. Yes. 
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Mr, Yares. I don’t understand your point, Mr. Simon. I gather 
you are for free competition ? 

Mr. Stmon. I am, sir. 

Mr. Yates. If this is true, why then are you opposed to discrimina- 
tion in rebates? Isn’t this a part of free competition ? 

Mr. Stmon. Well, I suppose, Mr. Yates, that there is an extreme, 
in any event, which you can get. 

The Sherman Act—I own a piece of land, it is my house, I can do 
what I want with it, but we learned in law school I can’t dig a hole 
going up right to your foundations, so that it weakens yours. 

e could say that we are going to have the law of the jungle, and 
if John D. Rockefeller can get a hold of 90 percent of all the oil 
business, why, that’s fine, let hin have that monopoly. 

The Sherman Act is a restraint on competition, there isn’t any ques- 
tion about it, because it says when you have a monopoly, we are going 
to break it up. If I may be permitted this illustration, I think there 
are three kinds of competition. 

One is the law of the jungle. If the tiger can devour the smaller 
animals in the jungle, kill them and eat them, why, you could say 
that was fair game. But we don’t permit the law of the jungle in 
business. 

We don’t allow a giant corporation to get 90 percent or 95 percent of 
the market and then crush out the other people. The Sherman Act 
prohibits that, sir. 

Now, at the other end is what I call the junior prom type of compe- 
tition, where everybody brings his own girl and each girl dances with 
her own fellow, and then they all go home happy and nobody tries 
to compete with anybody else. In between is the competition that I 
would liken to a football game. We have a set of rules. 

You can’t have unnecessary roughness and you can’t have block- 
ing, but, within those set of rules, if you can win the game by 100 to 0, 
that is your privilege, and when Notre Dame does so we applaud them. 

Now, I think free competition within our frame of reference doesn’t 
mean the law of the jungle and you go hog wild. And I think that 
we must have laws that say you can’t have secret rebates, you can’t 
have under-the-table deals, and that sort of thing. 

But when they are in the open, and when there is some economic 
excuse for it, I am bitterly opposed to a law like NRA or fair trade, 
that says somebody, whether it is the Government under NRA and 
the manufacturer and the retailer getting together under fair trade, 
that gets together and fixes the price and everybody has to sell it—— 

Mr. Yates. One further question. 

Do you draw any distinction between “big business” and “small busi- 
ness,” in terms of whether one is entitled to the beneficence of gov- 
ernmental protection, in order to avoid the “jungle” type of competi- 
tion of which you spoke ? 

Mr. Srvon. Yes. 

I might not go as far as somebody else, but, for example, in the 
Robinson-Patman Act you have a violation only where the discrim- 
ination may lessen competition, I would say to a small-business man 
that I don’t think your discrimination in this industry you are in is 
going to substantially lessen competition, where under the very same 
facts I might say to a big company, “Because of your size, your doing 
the same thing may substantially lessen competition.” 
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I think you have a different impact on the market when a little 
tiny fellow does the same thing that a great big fellow might do. 

Mr. Yates. I remember somewhere in your statement you said that 
our competitive society should not protect waste and inefficiency. 
Do I quote you correctly in your statement ? 

Mr. Stmon. Yes, sir. “The incompetent, the inefficient, or the non- 
ar tae are my words. 

Mr. Yates. Who do you characterize as that? Would you so cate- 
gorize the “small-business man” ¢ 

Mr. Simon. I would categorize many small-business men in this 
class, and I would put many medium-sized-business men in the class 
and even some big ones. I don’t think that small business has a mono- 
poly on virtue or inequity, and the same is true of big business. 

Mr. Yates. That is all I would like to ask at this time. 

The Cuarrman. Mr. Hill? 

Mr. Hix. It has been interesting, for the last 214 hours to hear you 
lawyers argue. I am happy to listen, and I know as a merchant with 
quite a number of years of experience he doesn’t have any business 
even asking questions. But I do want to ask you a question or two, 
and then I am going to yield to my legal adviser on the committee. 

Let me ask you this. Let’s get back to something besides argu- 
ment. In No. 2, you say it is costing the American consumer, that is 
the way you put it, just to buy these “fair traded” drugs about $500 
million. Now, how am I to find out how much I am paying of that 
$500 million, and how did you come to that figure? 

Mr. Stwon. The figure I got, Mr. Hill, was from the report of the 
House Judiciary Committee on the McGuire bill. 

The statistics I gave you are based on testimony before the House 
Judiciary Committee, and the precise data appears in House Report 
1516 of the 82d Congress. 

Mr. Hiri. You are just quoting someone else, then. As far as you 
are concerned, you don’t know whether those figures are correct ? 

Mr. Sion. Well, I do know that the St. Louis Star-Times made the 
survey, comparing drug prices in St. Louis, Mo., which has no fair 
trade, with drug prices in East St. Louis, Ill., which has fair trade. 

Mr. Hii. Does this include aspirin ? 

Mr. Srmon. Yes, sir. . 

Mr. Hix. I think I will get me a bottle. O. K.; I don’t believe 
those figures, to begin with. 

Let me ask you this—— : 

Mr. Srwon. Mr. Hill, may I answer your question fully ? rd 

On page 24 of this report, it says that the price of Bayer aspirin, 
the fair trade price, is 59 cents, and I take it when you buy a bottle 
of Bayer aspirin out in Colorado, where they have fair trade, you 
pay 59 cents. 

Mr. Hix. Well, I buy Anacin. —% a he 

Mr. Sraron. All they have in here is Bayer aspirin, Squibb’s aspirm, 
and St. Joseph. — : : 

But, at any rate, in the District of Columbia you can get it for 46 
cents, the fair trade price is 59 cents. ; 

Mr. Hitt. Let’s ask the lawyers some questions. Do you actually 
believe that is true—— 

Mr. Srwron. Yes, sir. oe wh | 

Mr. Hit (continuing). That it is $500 million a year? 
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Mr. Struton. Yes, sir. 

Mr. Hux. Well, the next question I am going to ask you: Did you 
ever look at television ? 

Mr. Soon. Yes, sir. 

Mr. Hitt. What about these $64,000 Sees am I paying that? 
How do they pay—I wouldn’t mention the company, but just tell me 
how they can pay—those terrific amounts ? 

They ask a politician a terrific price if he wants to stick his mug 
in the television for a few minutes, and then they go on there for three- 

uarters of an hour. Explain that. Is that why you include that in 
the $500 million ? 

Mr. Srmon. I am afraid, Mr. Hill, when you get to radio and tele- 
vision, I am a little out of my field. 1 would assume, without knowing 
anything about it, that the advertising agencies would reply to your 
question by saying that when you get into the great increase in volume 
of a product that results from a national advertising program, that 
the increased volume minimizes the cost of the program into a small 
fraction of a penny per unit and, really, the savings from the volume 
offset the cost, but I don’t know; that is just my guess. 

Mr. Hrix. Let’s go over to page 2. I have a question. I think I 
will get this answered while all committee members are finding out 
all these things about you folks that do this lobbying. 

Let us do a little real work. I have a number of automobile dealers 
in my district who are having a terrific time with bootlegging. I notice 
you say “the road to trouble.” 

Can you explain how a small automobile dealer out in Fort Collins, 
Colo., can answer his bootlegging problem by outside firms selling auto- 
mobiles for as much as $600 less hath he can sell them and stay on the 
price that he is supposed to retail cars ? 

Mr. Srwon. His problem, Mr. Hill, is that, in order to be in the auto- 
mobile business in Fort Collins, he has got to have a garage with 
mechanics and a warehouse of parts, and he has got to have a show- 
room to show the automobile, and he has got to pay a salesman a 
commission ; he might even have to do a little advertising in the local 

apers. 
: As a result, he must get a substantial markup on the wholesale price 
of the automobile to make a profit. Somebody else, who has no invest- 
ment in a building for a service department and a showroom, and what 
have you, he can go a thousand miles away and find a dealer who is 
willing to sell him an automobile at a $100 profit, and then he brings 
that automobile to Fort Collins and he is willing to settle for a $100 
ot because he doesn’t have any overhead, and so he undersells your 

ealer. 

The antitrust laws prohibit the manufacturer of the automobile 
from saying to that dealer a thousand miles away that he can only 
resell his cars in his community. The antitrust laws say that this 
dealer is entitled to sell to anybody anyplace at any price. 

And so, because the dealer a thousand miles away is willing to 
‘a an extra $100, figuring that this sale isn’t going to hurt him 

ocally, because this car is going to be resold a thousand miles away, 
and he is not going to lose a sale, and he can pick up an extra $100. 
And it hurts the man in Fort Collins. 

Mr. Hixx. Of course, I knew all that, and that was not my question. 

I know all about that. My question is, what do you do about it ? 
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Mr. Srmaon. What would I do about it ? 

Mr. Hitz. Yes. We are talking about protecting the small-business 
man. That is the only reason for my being here. Tell me what I 
can tell those people. They know all that you have told me, and I 
know it. Now, what are we going to do about it? That is what I am 
asking. While we are here taking care of the Robinson-Patman Act, 
let’s don’t forget there is somebody back home who needs food for 
his family. 

Mr. Srtmon. I would not want to be in the position of telling you 
what to do, but I can say if you want to protect that situation 

Mr. Hitz. You have already told me what they can’t do. 

Mr. Srwon. If you want to protect that situation, then you pass a 
law which permits the automobile manufacturer to limit his dealer 
in the area in which he can resell automobiles. 

Mr. Hit. Could we enforce a law like that ¢ 

Mr. Srwon. Certainly. You could enforce it just the same as you 
can enforce the Robinson-Patman Act. 

Mr. Hix. Let me ask you another question. You didn’t answer 
that one very well, because I think I could have answered that without 
coming down to this ore 

We are having a real difficulty and some of the automobile dealers 
at home are going to be in a tough financial situation unless we can get 
that question answered. 1 

How is it that the Robinson-Patman Act doesn’t apply to a gasoline 
war? I never could understand that, and we have had one within 
50 miles of where I live, where gasoline has been selling for 5 to 6 
cents less a gallon than it was at home. 

Let’s get down to things that count. How do they get by the Robin- 
son-Patman Act? 

Mr. Roosevett. Will the gentleman yield? 

Mr. Hitz. I don’t want you to answer. 

Mr. Roosevetr, I don’t want to answer. I want to make it very 
specific for him. 

Mr. Hit. In other words, you want to polish up my question ? 

Mr. Roossve.r. Yes. 

Mr. Hut. I yield. 

The Cuarrman. Mr. Roosevelt is chairman of a subcommittee that 
has been looking into that. 

Mr. Hitz. This is important, because some of our small dealers that 
serve the community, give the community a real service—and you 
know they are almost on the rocks —— 

Mr, Roosevetr. I would say to my colleague that I am delighted 
that he is interested in this, because he is absolutely right about it. 

Mr. Hix. Polish it up. 

Mr, Rooseverr. Why does not the Robinson-Patman Act have full 
justification for the gasoline dealer who is under the difficulty of hav- 
ing his big oil company supplier draw a circle around a given area and 
give to one dealer a subsidy or a rebate, and give to another dealer a 
cn different subsidy, and then turn around and—just outside 
of this artificial line—give to the next dealer, who may be 10 feet 


away from that line, no subsidy whatsoever, though that dealer can 
very definitely prove he is being hurt by the subsidy being given to all 
these other people ? 

The Cuarrman, By the same supplier. 
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Mr. Huu. That is my question. He just fixed it up so it sounds 
nicer. These lawyers—— 

r. Rooseveit. I am not a lawyer, but I happen to have spent a 
lot of time on this particular question, and the defense of the big oil 
company is that the Robinson-Patman Act does not apply to them in 
this kind of situation. 

No. 1, I think it does, Mr. Hill, and No. 2, I would like to know 
what is wrong with having it apply. 

Mr. Hitt. Mr. Chairman, I would like to say this before he answers. 
Mr. Roosevelt is chairman of a subcommittee, and certainly he has 
been doing some real investigating of this situation, and it is really 
bad in some sections. 

The closer I get in driving my automobile to the refineries and to the 
big oil areas, the higher the price of gasoline. The further I get away, 
the cheaper. I have nolan that several times in driving in my car. 
The highest price I have ever paid for gasoline for my car was right 
in the middle of a gasoline field in the State of Oklahoma. 

Don’t answer that, but answer the other question. It was 32 cents 
a gallon, and you could buy it for 25 cents at home. 

Mr. Simon. Mr. Roosevelt and Mr. Hill, in many difficult economic 
situations somebody is going to get hurt no matter which way you 
turn. 

But in a price war somebody has to start it, and generally I think 
you will find that it is the man with the unknown brand of gasoline 
who starts the price war. 

Not infrequently somebody buys 3 or 4 cars of spot gas that is 
distress at an Oklahoma refinery, and he has got some cheap gas on 
his hands, and he decides he is going to market it quickly and he sets 
a low price. Other times somebody decides, “I am going to double 
my volume in this city.” 

Recently up in Minneapolis a reasonably well-known local firm de- 
cided they were going to increase their share of the market and they 
dropped their price 3 cents a gallon. 

Mr. Roosevettr. Could I interrupt you there. Remember those 
same people who want to do this frequently get their gasoline supplied 
to them by the big oil-company supplier. 

Mr. Stuon. That may or may not be the case. 

Mr. Roosevett. Well, it is the case. 

Mr. Simon. In Chicago where I have a little personal familiarity 
with some of these price wars, I know that the major price war starter, 
if I may use that, does not get thus supplied. He gets barge shipments 
of gasoline that come up the Mississippi River from the Texas area. 

Mr. Roosrvett. Yes, 1 know, but who supplies the gasoline? Where 
was it refined, by a big company ? 

Mr. Srvon. It may very well be a big company. It may not bea big 
company, but, Mr. Roosevelt—— 

Mr. Roosevett. If it is a big company, it is the same big company 
that has those little dealers. It then turns around and gives a price 
cut to some, but not to others. 

Mr. Sron. I was just going to say if it is a big company, it is not 
the same big company that markets in that area, because it doesn’t 
make sense. 

Let’s assume that apart from the public, who get cheaper gas when 
there is a price war, nobody benefits. When a major oil company has 
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to reduce its tank wagon price 2 or 3 cents a gallon to, as you use the 
phrase, subsidize retailers, they make that much less profit, and I am 
sure no body wants to do that happily. 

Mr. Roosevett. Oh, no, sir, 1 beg your pardon, because exactly 
what Mr. Hill said is true. While they fight this price war in Con- 
necticut or the District of Columbia, they boost prices out in Wyoming 
or out in Colorado or some other place, so that they make it up out 
there. So the big supplier does not suffer at any time. 

And let’s get back to the specific question. Why is it right to the 
little gasoline dealer? Why should not his rights be protected ¢ 

Mr. Srmon. Let me talk to that, if I may. When somebody starts 
a price war, the major oil company dealer across the street from him 
either has to get “8 from his supplier or close up. Now, it is that 
simple as far as that major oil company dealer is concerned. And 
he too, generally, is a small-business man. And so he goes to his sup- 
plier and says, “Look, the guy across the street is selling 6 cents 
cheaper than I am, and unless you give me some help I will dry up, 
I will close up.” 

So the supplier says, “All right. We will give you some help.” 

And then in my judgment, to avoid violating the Robinson-Patman 
Act, they have got to draw an area which includes all of the customers 
that they have that compete with this guy. 

Mr. Roosrvett. Now let me ask you a question right there. 

Mr. Stmon. And they have got to give the lower price to everybody 
else competing with him. 

Mr. Roosevett. However, if he gives a 3-cent discount to one man 
and a 2-cent discount to the next man in that area, you would agree 
that he was in violation of the Robinson-Patman Act, and that there 
was a need for the Robinson-Patman Act to keep him from discrim- 
inating ? 

Mr. Stmon. I would agree, Mr. Roosevelt, that that could very well 
be a violation of the Robinson-Patman Act. But the Robinson-Pat- 
man Act is not 

Mr. Roosevetr. Do you think there is a need for the Robinson- 
Patman Act in order to prevent exactly that? 

Mr. Stmon. The Robinson-Patman Act should prevent that where 
under the circumstances ‘of the case it may result in a substantial 
lessening of competition. 

Mr. Roosevett. And without the Robinson-Patman Act we would 
not be able to protect that man from that kind of a practice. 

Mr. Stmon. In very many cases that is right, and I would be the 
last one to urge that the Robinson-Patman Act be repealed. 

Mr. Roosevetr. You heard the witness. He does not want the Rob- 
inson-Patman Act repealed. 

Mr. Simon. Mr. Roosevelt, I hope you do not indicate that that 
is the first time I have said that, because I have said it a hundred 
times in the last 8 or 9 years. 

Mr. Hitz. One other question now. Let’s keep this out of the hands 
of the attorneys on both sides. If we can just leave them on one side, 
that cuts it in half. I want to yield to Mr. McCulloch of our com- 
mittee, if I may, Mr. Chairman. 

The Cuarrman. Yes. I want to elaborate on one thing Mr. Roose- 
velt said. 
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Now, this supplier of course should be compelled to let the one who 
is meeting the price cut—meeting the price cut is all right, it is not 
a violation of the Robinson-Patman law—but he should be compelled 
to let his other customers, his other filling station operators, have the 
same price as his No. 1 customer that he allowed to reduce. 


Mr. Sron. If you add two things, where they compete with the 
fellow. 


The Cuatrman. That’s right. 

Mr. Srwon. And where the failure to do so may substantially lessen 
competition. 

The CuHarrMan. You see, where there are two people in a town like 
Podunk, there are just two customers there, and supplier A furnishes 
one of them and supplier B furnishes the other, I don’t care what kind 
of price war there is between these customers, the Robinson-Patman 
law does not apply. 

But it comes in where a supplier has two customers there and is try- 
ing to befriend one, or favor one, and gives special concessions and 
benefits to one which is a detriment to the other. 

Mr. Srwon. Mr. Chairman, may I tell Mr. Roosevelt how he can 
end all the price wars in gasoline in the United States ? 

The Cuarrman. I want to yield to Mr. McCulloch. 

Mr. Roosrevett. You tell me that afterward. 

Mr. Yates. Will you yield, Mr. McCulloch, for just one question ? 

Mr. McCutxocnu. Yes. 

Mr. Yates. You told Mr. Roosevelt you did not favor repeal of the 
Robinson-Patman Act. 

Mr. Simon. That is correct. 

Mr. Yates. As I listened to your direct statement I must confess I 
gathered the impression the Robinson-Patman Act was an anomaly 
to you. 

Mr. Stmon. Oh, no. I think it has been badly administered. I 
think those who regard themselves as great champions of the Robinson- 
Patman Act have tried to get the language interpreted to mean a rigid 

one-price level. 

Mr. Yates. Then you do not favor repeal of the Robinson-Patman 
Act in its present form ? 

Mr. Simon. No, sir. What I favor is that the phase “where the 
effect, may be to substantially lessen competition” be interpreted to 
mean just that, and only where the effect may be to substantially lessen 
competition should the act have any impact. 

But many of those who are the champions of the act would interpret 
that phrase to mean where the effect may be to injure a competitor. 

Mr. Yates. How would you define that phrase, Mr. Simon, as it is 
now being interpreted, and as you would provide ? 

Mr. Srxron. Where you have two people in competition with each 
other and one guy goes out of business, it is elementary that the guy 
who went out of business was hurt. But the v igor of competition in 
the market place may not be hurt. 

If one of the competitors decided that he was going to get up at 6 
o’clock in the morning and go down to the fruit place and bring his 
own stuff back, and if he was going to take orders over the telephone 
all during the day and at night he was going to deliver them, and 
while the other fellow wanted to get to w ork at 9 o’clock and go home 
at 5. Ifthere were other people in the community filling a competitive 
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need and the one fellow who was given a lower price, mind you, be- 
cause of additional functions that he performed, put this one lazy 
fellow out of business, I would say there was no injury to competition, 
even though he was hurt, because competition in the market place had 
not been hurt. 


Mr. Yates. How many may be destroyed before competition is 
affected ? 


Mr. Srmmon. Competition may very well be affected with only one 
fellow and it may not be affected with several. ; 

The point is the antitrust law should not be concerned, if I may use 
the Council of Economic Advisers’ phrase, with the stability of in- 
dividual firms, but rather should be concerned with the stability of 
the total economy. 

Mr. Yates. I don’t want to encroach on Judge McCulloch’s time, 
but I don’t know that I agree with that particular phrase about the 
stability of the entire economy as opposed to the stability of the in- 
dividual. As I understand the concepts upon which this Nation is 
based, we are interested in the individual rather than the state itself. 

Mr. Srmon. In matters of civil rights, Mr. Yates, yes. In matters 
of personal—— 


Mr. Yares. Isn’t this almost a part of a civil right and civil liberties 
question ? 

Mr. Srmon. Gee, I hope not. I hope we never get to the point in 
this country where we consider a man’s right to make a living and to 
make a profit and to make money as an inalienable constitutional right. 
We are never going to have a competitive economy in this country if 
people are not going bankrupt. 

Mr. Yates. You may proceed, Mr. McCulloch. 

Mr. McCutiocu. Mr. Simon, I am a bit disturbed and concerned 
about the first, second, third, fourth, fifth, and sixth paragraphs in 


your formal statement on page 11. I am quoting the first two lines of 
the first full paragraph : 


The food brokers persuaded the Commission to read out of section 2 (c) of 
the statute the phrase “except for services rendered.” 

As I read the remainder of that paragraph and the next paragraph 
and the next one, I come to the tentative conclusion that there might 
be some payments of commission for what you might call salesless 
sales; isthat right? 

Mr. Srmon. Yes, sir. 

Mr. McCutzocn. And that gets back to the question that came to 
mind when I interrupted you a little contrary to the understanding 
before I came into the meeting. 

Isn’t there within the law or within the administration of the law 
authority for a broker to charge a commission for a sale that he did 
not make ? ; 

Mr. Srmon. Yes, sir. Let me explain that in terms of IGA and 
Red & White. There you have 12,000 little retail grocers. 

The salvation of the retail grocer in my judgment is not to whittle 
the A. & P. down to a little fellow, but to let the little retail grocers 
get together in cooperative groups and buy as a chainstore would buy, 
and become a successful merchant by using the distribution methods 
which the housewives have approved in the chainstores. 
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In my town of Chicago there are the Cardinal Stores, the Certified 
Grocers, Groceryland Stores, the IGA Stores, there are at least a 
dozen of these voluntary groups where retailers have gotten together. 

Now it is the custom in the grocery business in certain lines, pri- 
marily canned goods, the manufacturers pay the food broker a com- 
mission of 5 percent for acting as broker in selling this. 

Mr. McCutxocn. That is for work actually done. He actually 
makes a sale of this canned goods. 

Mr. Srmon. As I will point out in a second, in some cases he doesn’t, 
but the custom is 5 percent. And I would like to illustrate how big 
5 percent looms in the grocery trade by calling to your attention that 
last year A. & P.’s profits, the total profits, were less than 1 percent of 
their sales. And the brokerage commission alone is 5 percent. 

Now, IGA is a combination of some 6,000 retail grocers and about 
a thousand wholesale grocers, who act like one big chainstore. They 
have a central headquarters that acts for the thousand wholesalers and 
the 6,000 retailers. 

They went to a manufacturer and they said, “Look, we will do all 
the work that the broker is doing for you and you give us that 5 per- 
cent and then we can use that 5 percent to improve our distribution 
costs and we can better compete with the chains.” 

And many, many manufacturers of their own free will chose to pay 
the brokerage to the IGA for doing the same work that the food broker 
was doing. And because of the words “except for services rendered” 
it was considered by everybody to be legal because 2 (c) said you 
can’t pay brokers except for services rendered, and IGA was per- 
forming the service. 

Then the food brokers persuaded the Federal Trade Commission to, 
in effect, write out that laneuage from the act. and if there is any doubt 
that they have persuaded them to do it, I would like to quote from the 
36th annual proceedings of the National Food Brokers Association. 
This is the printed proceedings of their association held at the Palmer 
House in Chicago, II1., January 21-24, 1939, in one paragraph of what 
their general counsel told them at that meeting. He said, and I quote: 

The Federal Trade Commission, upon the presentation to the Commission by 
your officers and counsel of the fact and the law situation as we saw it, started to 
work. They didn’t have:a perfect law, and so far as the brokerage fraternity 
was concerned, they had a perfectly damnable four words in section 2 (c) that 
caused all sorts of trouble. Those words that crept into the act—nobody seems 
to know how—"“except for services rendered.” 

But the Federal Trade Commission has done more on brokerage cases than 
any other class of cases under the Robinson-Patman Act. These words “for 
services rendered” troubled those men. And there was a time, and a considerable 
time, when those of us who knew what they were thinking, were considerably 
worried and troubled. Every assistance was given to make sure that the brokers’ 
interpretation of this act was understood. And I say now, thankfully, the Fed- 
eral Trade Commission in every case thus far has adopted our interpretation. 

And then they spoke of the Biddle case, and the Biddle case was a 
case where an independent food broker decided that he would work 
on a cooperative basis with these little wholesale grocers and rebate 
half the commission to them, and the Federal Trade Commission said, 
“You can’t do it, you have got to keep it all.” And then they sued 
IGA, and when the IGA case got to the court of appeals, the court 
of appeals in Chicago said, “These people are performing a service.” 

Let me read one sentence of the court of appeals opinion : 
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It is true the Modern Marketing— 
that was the Red and White outfit— 


subsequent to its organization entered into a brokerage contract with the sellers 
and received commissions for services rendered. We assume, in fact we think the 
proof shows, that such services were genuine and of benefit to such sellers. 

This is not disputed by the Commission. In fact it is conceded. But it is 
claimed that such services were incidental to the main activities of Modern 
Marketing which were performed in behalf of Red and White and the buyers, 
and they denied them the services. 

Now as a result of that, every time one of these cooperative retail 
grocery outfits buys direct from a manufacturer, 1 of 2 things happens, 
and this is very frequently. Either a broker gets paid a commission 
on a sale he had nothing to do with or the manufacturer pockets the 
value of the broker’s commission because he does not pay it to anybody. 

And I have personally talked to many wholesale grocers who tell me 
they have dealt with a manufacturer direct, and when they get the in- 
voice, they learn for the first time on the invoice that there is a broker 
involved ; after they have received the goods and are ready to pay for 
it they find some broker is going to get a commission on it. 

Red and White and IGA and other group chains have been hurt more 
by 2 (c), which denies them that brokerage payment, than all the good 
they ever got out of section 2 (a) and (b) of the Robinson-Patman 
Act, and it has increased the price of food to the consumer, which is 
more important. 

The Cuarrman. Judge, would you yield for one suggestion? I 
am afraid you are overlooking one thing about the brokerage section. 
You haven’t mentioned that it prohibits a concern from collecting 
brokerage both ways, from the bayer and from the seller. That is 
what IGA wants todo. 

They want to collect from the buyer and they want to collect from 
the seller, and this law prohibits that. That is the point involved 
there. 

Mr. Srmon. IGA is the buyer, Mr. Chairman. IGA is a coopera- 
tive organization of retail and wholesale grocers, and what they say, 
and it is this simple, you pointed out a few minutes ago yourself that 
section 2 (a) says that you can pass on cost savings. 

So if you, Mr. Patman, have a cannery, you can fruits, let’s say, and 
you hire a salesman to sell your canned fruits, and I am Red & White 
and I go to you directly and I bypass your salesman, section 2 (a) 
says you can give me that 5-percent salesman’s commission. 

The Cuarrman. I am not advocating a lawyer taking both sides of 
the case. 

Mr. Stmon. Let me finish. 

The Cuatrman. And that is what this prohibits, a person from tak- 
ing both sides of the case, buyer and seller. 

Mr. Srmon. Let me finish. Under your law you can pass on a 5- 
percent salesman’s commission when you bypass the salesman. You 
— pass on a 5-percent broker’s commission when you bypass the 

roker. 

And that is no different than the life-insurance salesman, the ad- 
vertising agency. It iscommon. This is the only place in our econ- 
omy where we build a protective wall around a group of people. 

Mr. McCutiocu. Mr. Chairman, what I want to know in brief 
language is this: Does the Robinson-Patman Act or any other act 
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of the Federal Government authorize the charging and the collecting 
of brokerage fees for services that are not performed ? 

Mr. Srwon. In substance, Mr. McCulloch, yes, because section 2 (c) 
of the Robinson-Patman Act says that where a manufacturer has a 
broker and where the buyer is a large cooperative chain who bypasses 
the broker and does the broker’s work, they may not get that brokerage 
fee. 

Mr. McCutiocu. Now, let me ask you this specific question because 
you have named this group and they operate in my section of the 
country, the IGA. 

Mr. Srmon. I believe you have Clover Farms in your State too, don’t 
you, Mr. McCulloch? 

Mr. McCuttocu. That’s right. 

Mr.Sron. They are exactly the same. 

Mr. McCutiocn. Ifthe IGA central buying agency goes to the XYZ 
Canning Co. in my county and buys 10 carloads of sweet corn or any- 
thing else that is canned there, can that buying head make a charge 
for the service in buying that food from the cannery? 

Mr. Srwon. No, sir. 

Mr. McCuttocu. Under existing law? 

Mr. Simon. And if on every other sale the canner made he paid a 
brokerage commission of 2 or 4 or 5 percent for the exact same services, 
section 2 (c) prohibits him from paying that service to the IGA co- 
operative buying agency. 

Mr. McCuttocn. There is no law, however, which would prevent a 
hard-bargaining buyer from telling the cannery in my county, “We 
expect to buy this 10 carloads of sweet corn at 5-percent brokerage fee 
less than you are selling it through the X YZ broker,” is there 

Mr. Srvon. Yes, sir; there are many, many cases, Mr. McCulloch, 
where exactly that has been the basis of a Federal Trade Commission 
complaint. 

r. McCutsocn. Is that right? 

Mr. Sion. Yes, sir. The most recent one I know is the Topco 
case where the facts were exactly as you stated it. 

Mr. McCuttiocn. If that be the case, I think that needs some atten- 
tion then. I-should like to say to my colleague, Mr. Hill, being a 
member of the Committee on Agriculture, that I think this is a fertile 
field that might be cultivated to bring into a better perspective that 
which the producers of these farm products are now getting, and 
whether the consumer should not pay less than he is now paying. 

The Cuatrman. You see, Judge, that has been gone over and I think 
you will find when you go into it thoroughly that the gentleman is 
wrong about that being the cause of any high prices. I think you 
will agree that a broker should not collect from both the buyer and 
the seller. 

Mr. McCutxocu. I believe the broker should not collect for services 
not performed. 

I might say that we thrashed that out in Ohio one time and the 
administration changed by reason of the fact that they supported 
charges by a truckless trucking company that did no trucking. 

The Cuarrman. I am not agreeing that they can collect for services 
not rendered. They can’t do that. 

Mr. Stmon. They not only can but do, Mr. Patman. 

The Cuatrman. When you go into it—— 
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Mr. McCut.ocu. This leads me to that conclusion. 

The Cuarrman. When you go into it you won’t agree with that con- 
clusion. S. 2604, you wrote that bill, didn’t you, Mr. Simon? 

Mr. Srwon. Senator Langer wrote the bill. 

The Cuarrman. You gave him a memorandum and helped him on it. 

Mr. Srwon. Senator Langer wrote the bill. 

The Cuarman. I mean you helped on it, didn’t you? 

Mr. Simon. I said earlier that I wrote a lot of memorandums for 
these people. 

The Cuarrman. Yes, I know, and in that bill, if my recollection 
serves me correctly, you were recognizing secret rebates again for 
concerns which were not more than 11 units. 

Mr. Srmon. All that said, a concern with not more than 11 units 
could be paid brokerage when they actually performed the brokerage 
service. 

The Cuatrrman. Wasn’t that bill written so you were exempting all 
under 11 stores? You take department stores from New York to 
San Francisco, they had fewer than 11 in the corporation, they would 
be exempt, and they could get any kind of a rebate. 

Mr. Srwon. That’s right. And I'll tell you why, Mr. Patman. 

The Cuatrman. So you were supporting the rebate, under-the-coun- 
ter, push-money deal ? 

r. Srmon. No, sir, I wasn’t there when this happened, but Don 
Grimes has publicly said this, so I don’t mind quoting him. He said 
that at a meeting that you attended some years ago, you said that you 
were perfectly willing to see the little fellows get the brokerage, but 
you did not want A. & P. to get it, and you would support a bill which 
permitted these little fellows to get the brokerage when they per- 
formed the services. 

The Cuarrman. So long as he doesn’t collect it on both ends. One 
end only. 

Mr. Stmon. You don’t collect from yourself. When I perform the 
brokerage service for you and you pay me for it, I don’t pay myself 
for it, too. 

The Cuarrman. Well, in practice they want a commission from the 
manufacturer from whom they buy and they want a commission from 
the retail merchant to whom they sell. 

Mr. Stwon. They are the retail merchants, sir. 

The CHarrman. You can’t justify that any more than you can 
justify a lawyer taking both sides of the case. 

Mr. Srwon. It is exactly the same situation when an advertising 
agency represents the advertiser and gets paid a commission by the 
newspaper. That happens every day in the week. Or when a life 
insurance salesman is my insurance agent but he gets paid the com- 
mission by the insurance company. 

I say to you there is nothing immoral or wrong with a cooperative 
buying agency getting a 5-percent discount in lieu of the brokerage fee 
when they do the brokerage work. If they don’t do the brokerage 
work, they should not get it. 

The CHarrman. Little concerns have a hard enough time right now. 

Mr. Stwon. That is the very reason we ought to give them this 5 
percent, sir. 

The Crarrman. We don’t need to give them both ends. We are 
not expecting that. They can meet competition if they can buy right. 
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This Robinson-Patman law is to let them buy right. In other words, 
to guarantee that if they are a customer of a supplier, that supplier 
can’t undercut them with a competitor. The law steps in and says no, 
and gives them a right to sue and they get triple damages. 

Right now they just don’t have much of a chance anyway. Under 
our tax laws a big national chain—and this has happened in Texas 
in the last year, I want you to listen to this, Mr. Simon—in the last year 
they would pick out a person that they wanted to destroy, an inde- 
pendent merchant, and they would sell way down where this inde- 
pendent merchant was struggling and borrowing on his insurance, 
from his kinfolks, on his mortgage, and raising all the money he could, 
but he would finally go out of business because a big national chain was 
putting him out of business. 

A big national chain spent $100,000 there on that particular unit 
of theirs, to put that independent merchant out of business. It would 
not hurt the national chain very much because the national chain 
gets a tax deduction of $52,000 on the loss of that $100,000. 

Then if the national chain buys out this struggling merchant, as 
finally gives up, the national chain gets the advantage of loss to ap- 
ply against its*taxes, in other words it gets another deduction of 
$52,000 on its tax bill. 

So when the independent merchant has all these discriminations 
against him, we should certainly have laws tto protect him against un- 
fair competition. 

Mr. Srwon. But the thing you are talking about now was made 
unlawful by the Congress 23 years before the Robinson-Patman Act 
was passed. 

The Cuarrman. Oh, no. 

Mr. Stmon. Yes, sir. 

The CuatrmMan. No; the interpretation that you want now destroyed 
the Clayton Act. That is the reason the Robinson-Patman Act was 
necessary, to undo what you are now advocating. 

The interpretation placed on the old Clayton Act—the “good faith 
meeting of competition interpretation—destroyed the usefulness of 
that act. We had to have another law with teeth in it. We passed that 
law. Now you are trying to restore the Clayton Act interpretation 
that destroyed the Clayton Act. 

Mr. Simon. The facts you have given, Mr. Patman, are exactly the 
facts in the Puerto Rican Tobacco case, American Tobacco Company 
v. the Puerto Rican Tobacco Company, which was decided under the 
Clayton Act before the Robinson-Patman Act was passed. The court 
held there, and it has never been questioned since, that it is a violation 
of the old Clayton Act for a seller who distributes in a wide territory 
to have predatory low prices in one small area for the purpose of 
putting a local seller out of business. 

The Cuarrman. And you are advocating the restoration of the old 
Clayton Act? 

Mr. Srumon. I am not advocating that. I am merely saying to you 
that that was made unlawful in 1914. 

The Cratrman. I can say to you it was ineffective because the 
courts put the interpretation upon it which you are now advocating 
for the law that was passed to restore the teeth to the Clayton Act 
that were pulled by the interpretations of the courts, which you are 
now trying to apply to the Robinson-Patman law. 
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Mr. Suwon. The Puerto Rican Tobacco case held unlawful the exact 
case you have just given. 

Mr. Yares. If the chairman will yield, I would like to ask one 
more question on the “right” of an individual to go bankrupt. 

Mr. Simon. That is a right that I doubt if you could ever prevent 
him from exercising if he wanted to. 

Mr. Yares. Bankruptcy laws, of course, are open to everybody. 
But take the correlative position, that an individual has the mght to 
Government protection from monopolistic competition. 

Mr. Stmon. Well, sir, that would depend on your idea of monopo- 
listic competition. 

Mr. Yates. How would you define it ¢ 

Mr. Simon. The economist defines monopolistic competition as com- 
petition by a man who has a monopoly on his brand-named product. 

For example, the owner of Kleenex tacial tissues, he has a monopoly 
on Kleenex, and monopolistic competition the economists say is com- 
petition of Kleenex against other facia] tissues. 

I just completely subscribe to the Sherman Act doctrine, which is 
that the channels of trade must be kept free and open. Everybody 
must have access to the market place. But access to the market place 
is nothing more than a ticket on the horse race. It doesn’t guarantee 
that your ticket is going to be the winning ticket. 

Mr. Yates. Does the Sherman Act protect against discriminatory 
rebates, price rebates ? 

Mr. Simon. Not per se, sir, but in the A. & P. case Judge Lindley 
found that where they were a part of a plan which was an attempt 
to monopolize, it would be illegal. 

Mr. Yates. Suppose it weren’t a plan? 

Mr. Simon. If it was not pursuant to a conspiracy or was not 
part of a plan of an attempt to monopolize, it would not be illegal un- 
der the Sherman Act. 

Mr. Yates. A few moments ago you told us that you were opposed 
to price rebates and discriminatory rebates, so I assume that you 
would go a little beyond the Sherman Act. 

Mr. Smon. Yes, sir. And we were then talking about secret re- 
bates and that sort of thing. 

Mr. Yates. So you would go beyond the Sherman Act 

Mr. Srwon. Yes, sir. 

Mr. Yares (continuing). In terms of the protective measures that 
you would afford an individual seeking to compete in our present 
dav economy ? 

Mr. Stwon. Let me give you an example, Mr. Yates. If a company 
selling Sears, Roebuck tires, since that is a hot question, gave Sears, 
Roebuck a 50 percent discount over the price thev charged other peo- 
ple. if it was not part of an attempt to monopolize or consniracy, it 
wou'd not be a Sherman Act offense. but IT would certainly think we 
should have a law that prohibits Sears from getting a 50 percent 
diseount. 

But if the manufacturer of those tires can figure out in his own 
mind that it is worth a 12 nercent discount. let’s sav. because of the 
distribution Sears can give him. and 12 percent under the economic 
facts in that partienlar case conld he economically justified, then I 
would say that I would approve the 12 percent discount. 





178 PRICE DISCRIMINATION 


But when you get to a 50 percent discount, and there has been a lot 
of that, as you know, in that area, then I would say a law such as 
Robinson-Patman should prevent it. Now, don’t pin me down on the 
50 and the 12, because that would depend on the economics. 

ae Yates. No. I think you have given us a clear and full answer 
on that. 

But what about geographic discrimination? Is your answer sub- 
ae the same in terms of discrimination because of geographical 

ocation 

Mr. Suwon. If what you mean by “geographical location” is a loss 
in one area subsidized = profits in another area, that was made un- 
lawful in 1914, under the Clayton Act, and the two leading cases, 
that have never been challenged, are the Puerto Rican Tobacco case 
and the Mueller case. In both cases the Court held that predatory 
price cutting in a local market to drive competitors out, subsidized 
by profits in other areas, was illegal. 

On the other hand, there are some people who regard as geographic 
price discrimination what I think is perfectly proper, and that is, 
if I make steel pipes—— 

Mr. Yates. You mean the basing point type of pricing? 

Mr. Smmon. People would call it that, sir, but having a lower de- 
livered price in one market than I have in another market, so that in 
each market I can sell at the going price in that market. 

Mr. Yares. I think that is all. 

The CuHarrman. Mr. MacIntyre, do you want to ask any more 
questions ? 

Mr. MacIntyre. May I inquire first, Mr. Simon, why, when Mr. 
McCulloch was questioning you about this brokerage matter, you did 
not inform him that the first time that the court ruled out this phrase, 
“except for services rendered,” it was by the presiding judge in the 
fourth circuit down here at Richmond, in the Southgate Brokerage 
case in 1945, in 150 Federal 2d 607, instead of talking about the Red 
and White and the IGA cases? 

And also, I would like to inquire why didn’t you inform him that 
your friend, Don Grimes, in this IGA, was found by the Commission 
in that case to be pocketing approximately $500,000 a year in broker- 
age that he was collecting from the sellers, when he was supposed to 
be representing the 6,000 small retailers you are talking about? Why 
didn’t you tell Mr. McCulloch about those things? ; 

Mr. Srmon. That answer is very simple. I didn’t tell him in the 
first place because it isn’t true, and I am not in the habit of telling 
false statements, particularly when I have been asked to testify under 
oath, and what you have said is just 100 percent false. That is why 
I didn’t tell it to him. E 

Mr. MacIntyre. Look at the record of the cases I have just raised. 

Mr. Son. Yes. If he looks at the record, he will find Don Grimes 
was paid a salary by IGA, and I forget the amount, but I think it 
was something like $25,000 a year salary, as president of IGA, a com- 
pany that does several billion dollars worth of business. : 

But the half million dollars you are talking about, you inferred 
went into Don Grimes’ pocket, and you know better than that, Mr. 
MacIntyre. 
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Mr. MacIntyre. The Commission found, as a matter of fact, that 
Don Grimes and Gerald Ungaro, the owners of that organization, 
made that much out of this brokerage that they collected. 

Mr. Suwon. You know better than that, Mr. MacIntyre. 

Mr. MacIntyre. Per year. 

Mr. Smmon. You know better than that. 

Mr. MacIntyre. Mr. Chairman, I am handing to the witness a 
paper, consisting of ee pages. 

ow, Mr. Simon, I want to you, will you state for the record 
and for the benefit of the members of this committee, what you know 
about the document of which that is a copy. 

Mr. Simon. I have read the first paragraph. I have never seen 
that before. 

Mr. McCuuiocn. Mr. Chairman, is this anent the subject that was 
being discussed one minute ago ? 

Mr. MacIntyre. No, it isn’t. 

Mr. McCutiocn. Mr. Chairman, I am not satisfied that we leave 
the previous subject. That leaves the record in a very unsatisfactory 
condition. 

The Cuatrman. You mean on the brokerage? 

Mr. McCut1ocu. It certainly does. I would either like to have that 
record completed now or after the source material is available, be- 
cause again if this is repetition which is justifiable, there are inferences 
left by questions and by testimony under oath, that leaves somebody 
either badly misinformed or not telling the truth. 

r. MacInryre. Mr. McCulloch, would you like to have us secure 
for the record copies of the briefs, the court opinions and decisions in 
those two cases, as to the facts? 

Mr. McCuttocu. Whatever will correct the record. I am not satis- 
filed with the record. 

The Cuarrman. I think you are right, Judge; and Mr. MacIntyre, 
you are requested to do that. 

Mr. Srwon. I think that will be a worthwhile thing, and it will 
certainly show the statement of a half million dollars a year was 
wrong. 

And if anybody would take the time to look at the lawbooks, you 
would find that your other statement about the Southeast or South- 
gate Brokerage case was also wrong. 

The first case on 2(c) is in 96 Federal 2d, page 687, decided by the 
Court of Appeals for the Second Circuit, in 1938. And my recollection 
is that that is the Oliver or the Biddle case. 

Mr. MacIntyre. That isthe Biddle case. 

Mr. Srwron. In 1938. And the Oliver case was the second one; isn’t 
that right ? 

Mr. MacIntyre. That was the second case, and it was in the fourth 
circuit. 

Mr. Smmon. That was in 1939. 

Mr. MacIntyre. That’s right. 

Mr. Srvron. 102 Federal 2d, 763. 

So the Biddle case and the Oliver case were both ahead of your 
Southeast Brokerage case, but I don’t think it makes any difference 
because the point I was trying to make, Congressman McCulloch, is 
that the interpretation of this provision of the act has had the effect 
of denying independent retail grocers and wholesalers, like Red and 
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White, and IGA Brokerage, compensation for the brokerage service 
they performed. 

Mr. MacIntyre. Mr. McCulloch was questioning you about the 
statement you made, near the top of page 11 of your statement, about 
who persuaded the court to rule out the clause “except for services 
rendered.” 

Mr. Srwon. Yes. And I said that was the brokers, and I quoted to 
you from their 1939 official proceedings, in which their genera} counsel 
told them exactly what I said to you. 

Mr. MacInryre. Instead of talking about what somebody said about 
it, 1 am asking you why you didn’t tell him what the court said about 
it in the Southgate Brokerage case, where the court acted on it, and 
not. where somebody was simply talking about it. 

Mr. Simon. I did tell him, Mr. MacIntyre, what the court of appeals 
in Chicago said in the Red and White case, and I quoted from the 
opinion, and there are about eight opinions on the subject, and if you 
want to take the time, I will be glad to quote from all eight of them. 

Mr. MacIntyre. Now, may we return to the document that I have 
handed you. 

Mr. Srwon. Yes. As far as I know, I have never seen this in my 
life before. 

Mr. MacIntyre. In the lobbying activities that you did for the 
“Committee on Clarification of Pricing Practices”, you did not handle 
that ? 

Mr. Stmon. My answer stands. 

Mr. MacIntyre. You did not see it ? 

Mr. Smon. I have had about, as you can see, one minute to look at it. 

Mr. MacIntyre. Will you take a little bit more time and examine 
it a little bit more. 

Mr. Stuon. Why don’t you tell me what it is, Mr. MacIntyre ? 

Mr. MacInryre. Itisa Tiamaint for lobbying activities against the 
Robinson-Patman Act, and other antitrust laws, by those who are in- 
terested in getting the laws changed. ; 

Now, will you please state, as you look through it, what you know 
about it ? . 

Mr. Srwon. As far as I can tell, I have never seen this before. 
The only possibility of my having seen it—and I say the only possi- 
bility of my having seen it—is during 1948 some people came to see 
me——- 

Mr. MacIntyre. According to— 

Mr. Smron. Now, let me answer the question, please. 

Mr. MacIntyre. Go ahead; I am sorry. 

Mr. Srmron. In 1948 some people came to see me and told about 
how they were going to have an organization created to, I guess they 
might have used the word, “educate”—when you are doing it, it 1s 
education, when the other fellow does it it is propaganda—and they 
gave me a little booklet. } 

It was bound in a paper cover, and they asked me to read it. I never 
read it. And when I left the Senate, as far as I know, it was still in 
the desk. If this is a copy of that, then I once had it in my possession, 
but I have never read it. 

Mr. MacIntyre. Who were these peopl? 

Mr. Sron. My best recollection is that it was George Lamb. 

Mr. MacIntyre. George Lamb? 

Mr. Stmon. That’s right. 
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Mr. MacInryre. He is a Washington lawyer ? 

Mr. Sruon. That’s right. 

Mr. MacIntyre. And he represented—— ? 

Mr. Suwon. I don’t know who he represented. I didn’t ask him and 
I didn’t read his piece, and I didn’t get concerned with it. 

Mr. MacIntyre. Will you look more closely at the document, since 
you had the printed copy in your possession, and tell us—— 

Mr. Sturon. I didn’t say I had a printed copy in my possession. 

Mr. MacIntyre. You had a printed booklet. 

Mr. Stmon. I didn’t say that. 

Mr. MacIntyre. What did you have? 

Mr. Srmon. I had a letter-sized paper, it might have been type- 
written, it might have been mimeographed—it wasn’t printed—with 
one of these paper covers with holes in the side. Do you know what I 
am talking about? An Acco binder, I think they call it. 

Mr. MacIntyre. Will you look at this copy here, and tell us 
whether or not that accorded with what Mr. Lamb handed you on that 
occasion. 

Mr. Stmon. I can’t tell you, Mr. MacIntyre, because I never read it. 
on never read a document such as you have handed me here, in my 

ife. 

Mr. MacIntyre. You are unable to testify whether this accords 
with the document that Mr. Lamb handed you on that occasion ? 

Mr. Srwon. I can only say again I never read it. 

Mr. Cuarrman. Any other questions, gentlemen ? 

Mr. Roosevetr. Mr. Chairman, could I ask one question ? 

Mr. Simon, in the selection of those who were chosen to serve on 
the Attorney General’s National Committee To Study the Antitrust 
Laws, were you consulted by anyone in the Department of Justice in 
relation to the membership ? 

Mr. Stmon. No, sir. 

Mr. Roosevett. You made no recommendations to anybody ? 

Mr. Srwon. No, sir. 

Mr. Roosevett. Thank you. That is all. 
cae CHarrRMAN. You may step aside, Mr. Simon. Thank you very 

indly. 

May I ask the pleasure of the committee members; we have one 
witness that shouldn’t take very long, but rather than hear him now, 
would it be all right to come back at 1: 30? 

All right. We will recess, then, until 1: 30. 

(Whereupon, at 12:15 p. m., the committee recessed, to reconvene 
at 1; 30 p. m. of the same day.) 


AFTERNOON SESSION 


The Cuatrrman. The committee will please come to order. 

Mr. Smith, will you please hold up your hand to be sworn’? Do you 
solemnly swear the testimony you will give before the committee will 
~ oa truth, the whole truth, and nothing but the truth, so help you 

od ? 

Mr. Sorru. I do. 

The Cuarman. Identify yourself, Mr. Smith. 
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TESTIMONY OF BLACKWELL SMITH, NEW YORK, N. Y. 


_ Mr. Smrru. My name is Blackwell Smith; I am an attorney prac- 
ticing Jaw in New York, 521 Fifth Avenue. 


The Cuarrman. In order to shorten the time, we suggested a while 


ago you might file that statement for the record, and you can give it 
out to the press. 


Mr. Sarrn. This is available for any use you wish to make of it. 


The Carman. You can file it for the record and Mr. MacIntyre 
wants to ask you some questions. 


Mr. Smith, would you care to make a comment while he is organ- 
izing his thinking ? 

He is ready now. 

(The document referred to is as follows :) 


STATEMENT OF BLACKWELL SMITH 


I am here at the invitation of this committee presumably because of my work 
with the Committee To Study the Antitrust Laws set up by the Attorney General. 
The Attorney General’s committee report on the antitrust laws, so far as I am 
concerned, represents a sincere and workmanlike effort to reconcile conflicts be- 
tween the mandates of the Sherman Act and the Robinson-Patman Act. I sub- 
scribe to its analysis and to its suggestions for the solution of such conflicts. 
However, I am not of the opinion that the Robinson-Patman Act is the only 
friend small business has in the antitrust statutes. 

In my experience most large companies go to great effort to comply with the 
antitrust laws, so juicy examples of brazen noncompliance are hard to come by. I 
can, however, supply one important example. Since this committee has indicated 
its interest in the nature and extent of the enforcement of the antitrust laws it 
may be interested in getting to the bottom of the effective evasion and delay 
which has paralyzed the antitrust enforcement agencies in one big food industry. 

I have knowledge of discriminatory and monopolistic abuses perpetrated 
against hundreds of small-business men in this large food industry which is 
dominated by a single concern and its subsidiaries, which abuses go uncorrected 
for many long years and which the Patman Act does little to help. Some of 
these abuses are made possible only by willing cooperation of certain chainstores 
with the designs of the monopolist. 

This antitrust situation is one which has cried out for active enforcement by 
the proper agencies, but the enforcement agencies have in some mysterious 
manner been stalled for a generation in all effort to bring the violator to task. 

There is, so far as I am able to determine, only one classical national monopoly 
extant in the United States today, excluding monopoly by patent or related laws. 
I can testify to the fact that it not only looks like a monopoly but that it acts like 
a monopoly. It takes its toll from the consumer by establishing an unbelievably 
tight and unyielding monopoly price in certain areas and it feeds off the toil of 
small business by the predatory exercise of its monopoly control so as to shift 
all losses to them while taking an incredible profit on its own sales. 

There are hundreds of small-business men located in every State who are de- 
pendent on this monopolist for supplies and for a living, and I challenge this 
committee to find more than a handful of them who can profitably exist under 
present conditions. 

The monopolist I speak of is, of course, the United Fruit Co. United Fruit 
controls 60 to 90 percent of the 3 billion pounds per annum of bananas entering 
the United States; and, if you include only the quality of bananas which the 
members of this committee would willingly purchase for their homes, the per- 
centage is much higher. Its biggest competitor is almost insignificant in com- 
parison and could be snuffed out almost at will by United Fruit. I have talked 
to many small-business men—jobbers—who depend on United Fruit for supplies, 
and the story they tell about the practices of this monopoly are pages out of 
the dark ages of antitrust. I know these stories to be true because of evidence 
amassed by my office in an action against United Fruit. 

To take one example, this monopoly can and does give the chain stores price- 
less favors in the form of direct access to scarce supplies, while leaving com- 
peting independent retailers dependent on the jobber who must accept inferior 
supplies and uneven access to good supplies. 
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The monopolist supplies these retail chains at the same price as charged to 
jobbers who sell to the independent retailers. This gives the big chains a full 
layer lower price level than the prices available to independent retailers. This 
advantage is taken fully by the chains, who advertise these goods to the public 
at prices approximating the cost of goods to the independent retailer. 

Legislation could be devised to meet some of the problems in this industry, but 
I feel that the quickest cure would be in the full enforcement of the Sherman Act 
in this case. I am firmly convinced that great public benefit will result from inves- 
tigation of a situation where a monopoly is allowed to live for generations under 
some kind of immunity without prosecution and where the monopoly, when 
belated enforcement is started, benefits from indefinite delay by consent of the 
enforcement agencies. 

Many banana jobbers complained to the Federal Trade Commission about 
United Fruit’s practices. They were told that the problem was in the hands of 
the Antitrust Division of the Department of Justice. 

The Department had filed an action against the United Fruit in New Orleans 
in July 1954. The jobbers looked to the Division for vigorous action to break up 
a very bad situation but the circumstances in the Government case are startling 
to say the least. As of the present time, 16 months after the filing of the 
Government complaint, the Antitrust Division has not even required the United 
Fruit Co. to answer the complaint. The incredible truth is that so far the United 
Fruit Co. has been given 13 extensions of time to answer that complaint. This 
committee will hear many antitrust lawyers like myself who have had cases 
involving the Division. I should like to challenge this committee to find one 
other case in which a lawyer was able to get the Department to give them 13 
extensions of time to answer or in which an answer was not required in 16 
months. Incidentally, before a complaint was filed this industry was under 
investigation for about a decade. 

In this case, for obscure reasons, it seems that the enforcement rules will be 
made as soft as the giant monopoly requires. In many other cases where the 


monopoly is small or local, the enforcement has been rigorous and even crimi- 
nal in nature. How many combines of fuel oil dealers in a given city or straw- 
berry farmers in a certain area feel the lash of swift criminal indictment for 


price fixing in violation of the antitrust laws. 


Here we have price fixing on a huge scale by a huge monopolist and there is 
no comparable enforcement effort. 


To fully indicate the frustration of the small-business man in this industry 
in his effort to obtain help from appropriate Federal agencies I should briefly 
mention one more monopoly abuse by United Fruit. This company sells bananas 
to jobbers which in its internal records it grades as “fair” or “poor” but which 
are sold as “first quality” at first quality prices. To stop this practice some 
jobbers asked the Department of Agriculture to establish uniform grades and 
standards such as now apply to beth domestic and imported fruits and vege- 
tables except bananas. They have not been able to do so primarily because 
the United Fruit Co. will not agree to a system of grades and standards. 

I respectfully suggest to this committee that no better purpose can be served 
by this investigation than to pursue this classical example of predatory abuse 
of small-business men by a monopoly coupled with fitful and unenthusiastic 
enforcement. 

Mr. MacIntyre. Mr. Smith, you are a lawyer. 

Mr. Smiru. That is correct. 

Mr. MacIntyre. Practicing in New York City? 

Mr. Smiru. That’s right. 

Mr. MacIntyre. You are the author of a law review article that 


appeared in the New York University Law Review in 1951 entitled 
“Effective Competition.” 


Mr. Smrru. That is correct. 
Mr. MacIntyre. Are you also the author of the substance of a re- 
port that was made by the Business Advisory Council to the Depart- 


ment of Commerce on December 15, 1952, entitled “Effective Compe- 
tition” ¢ 
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Mr. Smrru. I was one of the principal authors of it. It came out 
as complete committee report and I can’t take all the credit or dis- 
credit. 

Mr. MacInryrre. In a footnote to your law review article, there 
you took credit for most of it; didn’t you? 

Mr. Soir. That law review article was published I think almost 
2 years before the other report and at that 'time I took entire credit 
with appropriate reference to the committee that had worked with 
me, I think. For the contents of the law review article, the other 
report was not identical with it, but I think in substance conformed 
to it. 

er0 MacInryre. I would like to read this footnote to you, Mr. 
Smith : 


This article is a revision of sections of the report submitted by the author 
last year to the Business Advisory Council of the Department of Commerce. 


T = you go on to describe the Council. That is your footnote, isn’t 
it 


Mr. SmrrH. That sounds like it. 

Mr. MacIntyre. That appears on the first page of the New York 
University Law Review for July 1951. 

Mr. Smiru. Right. But as 1 say, the final report that came out was 
not identical with that. It was in substance quite similar, I think. 

Mr, MacIntyre. Would you say that the portions of the Business 
Advisory Council report which are word for word with the paragraphs 
of your article would be of the same authorship ? 

Mr. Smrru. Except as the footnote describes that the article itself 
may stem back to some committee work, with that exception the an- 
swer would be “yes.” 

Mr. MacIntyre. In some recent testimony before a congressional 
committee, it was stated that in connection with some work you had 
been doing you had employed Mr, M. A. Adelman to do some research 
work for you and you had paid him while working on this Business 
Advisory Council some $8,544.37. Do you recall any employment 
of Mr. Adelman by you? 

Mr, SmirH. It wasn’t particularly by me. The Council retained 
the services of Mr. Adelman. I may very well have been the paying 
agent on it, of the Business Advisory Council. 

Mr. MacIntyre. He was working under your supervision, wasn’t 
he? 

Mr. Surrx. He worked with me on that job. He is very much his 
own man. I would not say strictly I supervised him. He worked 
very closely with me. 

Mr. MacIntyre. The results he developed were reported to you for 
your use; weren’t they? ; 

Mr. Smrrx. They were reported to the Business Advisory Council 
for their use and also to me for my use with the Council. ol 

Mr. MacIntyre. You made use of those results in your writings? 

Mr. Sura. I did. . 

Mr. MacIntyre. And is that also true of assistance given by Mr. 
H. Thomas Austern, which is shown to have been paid $6,048.56 in that 
resnect ? 

Mr. Suirn. His work was at a different time than mine and any 
advice that be gave me in connection with the phase that I was on was 
not compensated. 
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Mr. MacIntyre. According to the records before one of the House 
committees within the last 2 months, he did receive pay. 

Mr. Sir. The work he was compensated for was at a different 
time than.the work I did. I came on after the work he had done 
and continued the work of advising on the same subject but they are 
not in any way related to each other. 

Mr. MacIntyre. Who contributed to the literary work of the Busi- 
ness Advisory Council report other than yourself ? 

Mr. Sirs. I named in that footnote which I don’t have here the 
principal advisers that I leaned on. I have not read it myself for 
several years and I don’t recall all the people that were listed there. 

Mr, MacIntyre. One of those is Prof. M. A. Adelman. He was on 
the Attorney General’s committee. 

Mr. Smirn. That is correct. 

Mr. MacIntyre. Another one is Jerrold G. Van Cise. He was on 
the Attorney General’s committee. 

Mr. Smrrn. That is correct. 

Mr. MacIntyre. Another one was James D. Grant. You are well 
acquainted with Mr. Grant; aren’t you ¢ 

Mr. Smrru. That’s right. 

Mr. MacIntyre. You know he was in a law firm representing some 
of the cement companies in the Cement case ? 

Mr. Smrru. I think you have the wrong man but you could be 
right. 

Mr.. MacIntyre. Mr. Lawrence Wood was on the Attorney Gen- 
eral’s committee and he is also cited in that footnote. 

Mr. Smiru. That is correct. 

Mr. MacIntyre. Cyrus V. Anderson was also on the Attorney 
General’s committee; wasn’t he ? 

Mr. Smit. That is correct. 

Mr. MacIntyre. He is attorney for the Pittsburgh Plate Glass Co. ; 
isn’t he? 

Mr. Smiru. The last I heard he was. 

Mr. MacIntyre. Mr. Smith, I want to ask you if on the question of 
interpretation of the Sherman Act you can point to any differences in 
philosophy that you were espousing in your law review article from 
that proposed in the Business Advisory Council report and that like- 
wise sponsored by the committee of the Attorney General ? 

Mr. Surru. I think the substance of the position was largely the 
same. I think the refinements that the Attorney General’s committee 
worked out were a great deal more elaborate and in some cases added 
helpful points. For example, I think the work that the Attorney 
General’s committee did in trying to establish the idea of the market 
as the center of all the problems was a very distinctive and helpful 
and added contribution. 

Mr. MacIntyre. Mr. Smith, I am sending to you a document that 
I will ask you to state whether you recognize that as a list of the 
members of the Business Advisory Council of 1952. 

Mr. Smrru. I would not be able to check it by memory, completely, 
but these people that are on the cover here were members except for 
Mr. Walter White, who was executive director. 

The rest of the booklet I am not familiar with—this particular 
form—but it looks as if it might be right. I don’t see any error in it 
in a quick look. 
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_Mr. MacIntyre. Mr. Chairman, I offer that booklet containing the 
list _ members of the Business Advisory Council of 1952 for the 
record. 

The Cuarrman. That is in connection with your other statements 
and you have some reason to put them in? 

Mr. MacIntyre. We have a copy of the list of the Attorney Gen- 
eral’s committee. 

The Cuarrman. Without objection, it is so ordered. 

(The document referred to will be found in the appendix.) 

Mr. Smiru. As far as I can tell on a quick checkup it would seem 
to be the list. 

The Cuatrman. If the list should be an error, will you advise us? 

Mr. Smirn. All right. 

Mr. MacIntyre. Mr. Smith, now thinking of the report of the 
Attorney General’s Committee, do you know of any position that that 
Committee took regarding the Robinson-Patman Act that was sub- 
stantially different from the positions that you took in your Law 
Review article and which you jater took in the portions of the report 
you wrote for the Business Advisory Council ? 

Mr. Smirn. Again, it is a matter of elaboration. I think, as far as 
I could say in a quick thought, there is a complete basic consistency 
with a vast amount of elaboration in the Attorney General’s report. 

Mr. MacIntyre. You consider that it is just an elaboration on the 
positions that you had previously stated ? 

Mr. Sarru. I think the problems that are taken up in the Attorney 
General’s report are far more numerous than the problems taken up 
in the other studies and more detailed. That is what I mean by an 
elaboration. I think the core of that analysis is compatible with the 
other analysis. 

Mr. MacIntyre. Who sponsored you for membership on the Attor- 
ney General’s Committee ? 

Mr. Smrru. I wouldn’t possibly know really who sponsored me. 
I was told about it by Mr. Oppenheim, the cochairman and I think by 
Judge Barnes. 

Mr. MacIntyre. That wasthe first word you had—— 

Mr. Smirn. That was the first knowledge I had that I was being 
put on the committee. 

Mr. MacIntyre. That was the first word you had that you were 
being considered or that your name had been submitted for considera- 
tion ? 

Mr. Smirn. I am not certain that that isso. There was a statement 
made by George Humphrey to the effect he had turned in my name. 
Whether you want to call that a sponsorship, I mention it. 

Mr. MacIntyre. When you mention George Humphrey, you mean 
the Secretary of the Treasury ? 

Mr. Smirn. That is correct. s j 

Mr. MacIntyre. For a while you were affiliated with the Kudner 
Agency in New York? 

Mr. Smitrn. That iscorrect. ; 

Mr. MacIntyre. For how long a period ? 

Mr. Smitn. Approximately 4 years. 

Mr. MacIntyre. What was the chief work of that agency ? 

Mr. Smirn. It is and was an advising agency which represented a 
large number of different industrial accounts. 
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Mr. MacInryre. Located where? 

Mr. Smiru. All over the country. 

Mr. MacIntyre. I mean where is its headquarters? 

Mr. Smrrn. The Kudner Agency was at 630 Fifth Avenue, New 
York. 

Mr. MacInryre. And one of its principal accounts was General 
Motors Corp. ? 

Mr. Smiru. That is correct. 

Mr. MacInryre. Through the time that you were there? 

Mr. Suir. That is correct. 


Mr. Maclnryre. Have you severed your connection with the 
Kudner agency ¢ 

Mr. Smrru. I resigned there in December of 1947, I believe. 

Mr. MacInryre. Mr. Smith, did you identify yourself with the 
efforts to pass legislation to permit so-called “freight absorption” or 
the use of the basing point system in 1948-49 ? 

Mr. Smiru. I am not able to think of anything that might be con- 
sidered such. I may have talked about it with various people, but I 
had no active part in any such effort that I recall. 

Mr. MacInryre. Didn’t you have clients that were interested in 
securing legislation on the basing point problem in 1948 and 1949? 

Mr. Smirn. I don’tthink so. In fact I know I did not. 

Mr. MacIntyre. Mr. Smith, I hand you a document and ask you to 
state what you know about that. It is a 60-page document. 

Mr. Smiru. Is this the same thing that was handed to Bill Simon 
this morning ? 

Mr. Macinryre. It is. 

Mr. Smrru. I have no knowledge of any kind of it at this moment 
nor had I this morning. 

Mr. MacIntyre. You have no direct recollection of having seen a 
document of which that is a copy ? 

Mr. Smrrn. I have no such recollection. 

Mr. MacInryre. Where did the idea originate for the writing of 
your Law Review article Effective Competition which appeared in the 
New York University Law Review in 1951 ? 

Mr. Smirn. That article as stated in the note and as you stated was 
a saving of the work done by the Committee that the Business Ad- 
visory Council set up on that subject and the work on the article and 
the work on the Committee were all self-originating within that effort. 
| don’t think of any other routes to the thing. 

Mr. MacInryre. Did someone in that group suggest that you use it 
asa Law Review article? 

Mr. Smrru. This was suggested I rather think by myself when the 
matter came to rest and was finished in the Business Advisory Council, 
so that the work might be saved. 

Mr. MacInryre. It was suggested by you while you were serving 
as counsel for the Business Advisory Council ? 

Mr. Smrra. I was serving as counsel on this particular matter only, 

Mr. MacInryre. That is in developing the report which came out 
in December 1952 titled “Effective Competition’? 

Mr. Smirn. That report that came out subsequently was a succession 
from the earlier work. 

There was a gap of a year or two. 
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188 PRICE DISCRIMINATION 


Mr. MacIntyre. You have no knowledge or recollection concerning 
the document that I have asked you to identify ? 

Mr. Smirn. As far as I know I have never seen it or heard about it 
until I heard you present it this morning to Mr. Simon. 

Mr. MacIntyre. Do you consider that your work on the Attorney 
General’s Committee is at an end ? 

Mr. Smirn. I do. 

Mr. MacIntyre. When did you consider that it came to an end? 

Mr. Somiru. I considered that it came to an end when the last, at 
least when the book was published and I imagine whenever it was 
that the last committee session was held. 

I did not make any exact note of when it would be at an end. 

Mr. MacIntyre. Who sponsored you for the position as counsel for 
the Business Advisory Council on the project that you have described ! 

Mr. Smirn. I am not aware of anything in the nature of sponsor- 
ship there either, but I do remember that Mr. John Virden of Cleve- 
land who was Chairman of the Committee, more than likely made the 
suggestion. 

Mr. MacIntyre. With what company is he affiliated ? 

Mr. Smiru. At the moment he is largely retired and is chairman of 
the Federal Reserve Board in Cleveland. He was president of the 
John C. Virden Co. which is a small manufacturer of electric fixtures. 

Mr. MacIntyre. Do you know who suggested Mr. H. Thomas 
Austern to work on this project with you when you were with the 
Business Advisory Council ? 

Mr. Smiru. He did not work with me on it. He worked prior to 
that with the Business Advisory Council. I don’t know who suggested 
him. 

Mr. MacIntyre. Who suggested the employment of Mr. M. A. 
Adelman to assist you ? 

Mr. Smiru. I am not sure. That was sometime ago. I imagine 1 
did myself. 

Mr. MacIntyre. You did that on the basis of such writings of his as 
you had noted dealing with the subject of Effective Competition ? 

Mr. Smiru. That is correct. 

Mr. MacIntyre. Which you have liberally cited and quoted ? 

Mr. Smiru. That is correct. 

Mr. McCuttocu. Who was Secretary of Commerce at the time that 
you were counsel for the Business Advisory Council ? 

Mr. Smiru. Secretary Sawyer was the Secretary. 

Mr. McCuttocu. From where did the Secretary come? 

Mr. Smiru. From Ohio. I am not sure which town he came from. 

Mr. McCuttocu. Cincinnati. 

Mr. Smiru. Cincinnati. 

Mr. Roosrvetr. Mr. Chairman, I notice on page 5 of the statement 
given to the committee, Mr. Smith states that he would like to— 
challenge this Committee to find one other case in which a lawyer was able to get 
the Department to give them 13 extensions of time to answer or in which an 
answer was not required in 16 months. 

I think that this comes within the jurisdiction of the subcommittee 
of which I have the privilege of being chairman, the subcommittee on 
distribution, and the subcommittee will be very glad to look into the 
matter. 
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Mr. Sorru. If the chairman will permit me, I would like to make 
one comment that is of some significance on the ax grinding business. 
I have an ax to grind as any attorney does at any given moment for 
his clients. But, I went through the work for the Attorney General’s 
Committee at a time when I had an important treble damage action 
for a plaintiff, and one case for a defendant against the Department 
of Justice. I find in testing each of the conclusions reached I was 
able to sharpen both sides of the ax at all times. It seemed to me 
the rule that was good and right from my viewpoint need not be 
altered for either the plaintiff or the defendant so I think any impli- 
cations that a person has to have one law for the plaintiff and one 
for the defendant does not necessarily follow. 

The CuatrMan. I am not advocating that, Mr. Smith. 

Mr. Soirn,I think it is perfectly possible to have the thing go 
right down the middle. 

The CuarMaNn. Just fair to all? 

Mr. Smirn. That’s right. 

Mr. Roosevett. I hope you will give the subcommittee your full 
cooperation when we do begin the investigation into this matter. 

Mr. Smiru. As I said in the statement I know of one industry that 
has a big live monopoly and I will be glad to tell anybody who wants 
to hear about it. 

The Cuarrman. Mr. Roosevelt is chairman of that subcommittee 
and will take it up with you. 

Thank you very kindly, Mr. Smith. 

Professor Oppenheim, do you solemnly swear the testimony you 
shall give before this investigating committee will be the truth, the 
whote truth and nothing but the truth sq help you God? 

Professor-OrrENHEIM. I do. 


TESTIMONY OF S. CHESTERFIELD OPPENHEIM, ANN ARBOR, MICH. 


The Cuarrman. Professor Oppenheim, I want to ask you something 
about this Committee report, since you had so much to do with it. 
You were the Cochairman. Mr. Barnes was a Cochairman. He was 
head of the Antitrust Division of the Department of Justice and you, 
Professor Oppenheim, were the other Cochairman of the Attorney 
General’s National Committee To Study the Antitrust Laws. 

Professor OpPpENHEIM. That is correct. 

The’ G@aargman. When did you first hear about the establishment 
of a Committee like this or did you instigate it yourself ? 

Professor OpPpENHEIM. I did not sir. I was at Ann Arbor, Mich., in 
June 1953, when Assistant Attorney General Judge Barnes who, later 
as you say became the Cochairman of the Committee, came out to see 
me, I think he had gone to Chicago on other matters and came through 
Ann Arbor having advised me that he wanted to see me. 

At that time for the first time I learned that the Attorney General, 
pursuant to a speech which he made before the Fourth Judicial Cir- 
cuit Conference at White Sulphur Springs, was contemplating the 
creation of a.National Committee To Study the Antitrust Laws. At 
that time he extended to me on behalf of the Attorney General an 
invitation to serve as Cochairman. That was the first time I had 
known about the prospect of the creation of the Committee, having 
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not seen prior to that time the address of the Attorney General, which 
I think had been delivered shortly before that. visit with me. 

The Cuairman. Who selected the 61 members of this Committee, 
Protessor ¢ 

Professor Oprennemm. Mr. Chairman, before I answer that, may I 
ask for the privelege of inserting in the record a statement that I 
made about the Committee, its formation, the process of selection, the 
procedures and which 1s now printed 1n the hearings before the Anti- 
trust Subcommittee of the Committee on the Judiciary of the House 
of which Mr. Cellerischairman. I say that because I feel that in fair- 
ness to myself, a complete and deliberate statement of that sort might 
be more useful. 

The Cuamrman. May we see it? We don’t want to duplicate the 
evidence of another committee. Let me see it. 

Professor OppeNnHEIM. I was going to use it here in answer to some 
of these queries if 1 may, although I can speak extemporaneously 
on it if you prefer. 

The Cuamman. That will be fine. It is a question of putting it all 
in the record. 

Professor OrrenHErM. It is printed in the record of the House 
committee. 

The Cuarrman. O.K. But don’t go into it extensively if you please, 
because the question I asked can be answered very briefly, without 
referring to your records. Tell us, did you recommend any of these 
people for appointment to the committee ? 

Professor Oprennerm. Yes, sir; I did. Judge Barnes and I for 
some months consulted with each other and I had a very large share— 
I would say as a cochairman, because the Attorney General had al- 
ready appointed me as cochairman—in that process of recommenda- 
tion, but all of those recommendations were subject to the approval of 
the Attorney General. 

The Casey, And you and Judge Barnes then submitted all the 
names? 

Professor OprpenHEIM. That’s right, sir. 

The Cuarrman. And did he approve all that you had recommended, 
the 61, or did he eliminate some and suggest others? 

Prefessor Oprennem. From the original list. I would say we 
probably reviewed about easily a thousand names. This process of 
went on until we had decided on the ones actually to recom- 
mend. 

IT mav say we had difficulty in knowing how many to have on the 
committee because we might have had a committee twice the size and 
still have able men of equal stature with those who served on the com- 
mittee, 

The Cratrman. I am sure that is true. Why did you decide on the 
number 61? 

Professor Orpennetm. T don’t think there was any magic in that. 
We did not want too large a committee, on the other hand we wanted it 
to be renrecentative. TI realized at the time perhaps a precedent was 
being established in having such a large committee. We wondered 
about the ability of the committee to participate actively but we solved 
that threngch the creation of the work groups so that. all bnt six mem- 
bers of the committee were able to participate actively in its work at 
all stages. 
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The Cuarmman. How many work groups did you have? 

Professor OpreNHEmM. We had eight formal work groups and at 
times we would ad hoc create a special group for particular problems. 

The Cuatrrman. The formal work groups, the eight of them, what 
were their names? 

Professor Oprenuem. We had one that we called legal and eco- 
nomic concepts. Then we had one on foreign commerce. We had one 
on patents. We had one on distribution. We had one on adminis- 
tration and enforcement. Then we came to mergers which had been 
originally assigned to the legal and economic concepts group. We 
broke that down into a special study so we had a special group on the 
merger problem. At one stage we had a special group consisting for 
the most part of the economists on the economic concepts. 

The Carman. Those were the ad hoc groups I assume? 

Professor OprenunEtM. I beg your pardon? 

The CHatrm4n. Those were what you call the ad hoc groups? 

Professor OprpENHEIM. Yes; it was impossible to envisage from the 
very beginning all the procedural steps. We did the best we could. 

he Cuatrman. I understand that. How many were on the dis- 
tribution group? 

Professor OppenHermm. About eight I would say. 


The CuatrMan. That was the group that dealt with the Robinson- 
Patman law; wasn’t it? 


Professor Oprenuem. That is right. 

The Cuatrman. Who is chairman of that group? 

Professor OprENHEIM. Now you raise a question that Chairman 
Celler raised with me and with Judge Barnes in his testimony before 
that subcommittee, respectfully suggest that in view of the record, al- 
ready made on that before the Celler committee that I be permitted to 
say this. That we had pledged ourselves from the very beginning to 
the committee members that we would not disclose the identity of the 
members of the work groups. I explain that in mv statement. 

I realize that prima facie that might create an unfavorable impres- 
sion that we are trying to hide something. 

The Cuarrman. Certainly, and it is not democracy; it is more of a 
Fascist deal. 

Professor OppENHEIM. I don’t think so, Mr. Chairman. 

The Cuatrman. Dictatorship and totalitarian methods. We don’t 
want anything like that. We want democracy to work. 

Professor OppENHEIM. We had democracy at work in the committee, 
sir. That committee also was a committee created by the Attorney 
General under the cochairmanship of Judge Barnes and me and we 
had the responsibility for organizing it, for determining its procedures 
in accord with the consensus of the committee. 

The Cuarrman. That is what you say. Just this one question. 

Professor OprpeNHEt™. It can’t be undemocratic. 

The Cuatrman. Who was on that committee ? 
thera were 8 members: who were the 8? 

_ Professor Oprennermm. That is the question I am respectfully declin- 
ing to answer for the same reason. 

The CoarrMan. You mean you refuse to answer ? 

Professor OppennEIM. I simply say that Judge Barnes and I having 
discussed this matter when I testified before the Celler committee, 
advised that committee that under the circumstances we would respect- 


I believe you said 
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fully decline to break our pledge we made to the committee members 
who understood they were doing work without being identified. I can 
tell you the reasons why. 

The Cuarrman. This is not a violation of a law. They will not be 
punished for a crime. If this work is in the public interest, then the 
people who had something to do with it ought to be proud of it. I am 
afraid however that this committee was loaded down with lobbyists, 
people who had an ax to grind, and if you had people of that type on 
this distribution work group, we want to know about. them; we want 
to know whether or not these people were mterested and if se, to what 
extent were they interested; who was paying them, and who employed 
them. I think it is very material and I insist on your answering the 
question, Professor. 

Professor OrpreNHEIM. I would like to point out I should have an 
opportunity to explain the reasons why we do not want to disclose 
them. I can disclose the personnel of the legal and economic concepts 
group for the simple reason that they were disclosed by Professor 
Rostow, who is now dean of Yale Law School, when he testified before 
the Celler committee. Having done that, we feel we are no longer 
under obligation to refrain’from. diselosing ‘those names. Would you 
like to know those, Mr. Chairman ? 

The Cuarrman. No. We are now talking about the distribution 
work group. We are talking about the Robinson-Patman Act. We 
want to know who it is on this work group that had such tremendous 
weight in influencing the Attorney Genetal’s committee and I think 
we are entitled to that information. 

In some countries I know of, they would not reveal information of 
this kind, but in this country I think we are entitled to it, under our 
form of government. I think you almost have to plead the fifth amend- 
ment to get out of telling us. 

Professor OpPpENHEIM. Personally I am in the posture where I would 
be happy to disclose the names. I am very eager to do so as a personal 
matter because I am so anxious to demonstrate the nature of the work- 
group process and what the final draft coming out of the funnel was 
ae the whole committee had considered it. I just want to respect my 

ledge. 
- The Cuarrman. You have that chance right now. 

Professor OprpENHEIM. I can’t in all conscientiousness do it without 
the concurrence of Judge Barnes and as I say at this moment—— 

The Cuatrman. Didn’t the pledge apply to the other work group 
committee that was disclosed, just the same as this? 

Professor OrrenuEemM. But that was not broken by me. Judge 
Barnes 

The Cuatrman. Who broke that? 

Professor OppeNHEtM. Dean Rostow of his own volition disclosed 
that. 

The Cuarrman. What right have you to pledge that you are going 
to do something that no congressional committee will be allowed to 
know about? You are under oath, Professor. 

Professor Oprpennetm. That is perfectly fine. I am not worried 
about that because I have nothing to hide. But I want to state the 
reasons why, if I may, we did not operate on the basis of making 
public the names of the members of the work group. Don’t you think 
T should be able to explain that to this committee? 
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The Cuarrman. Certainly you may have that privilege. 

Professor OpreNHEmM. From the very beginning the cochairmen 
and virtually all the committee members felt it would be detrimental 
to the integrity of the committee’s work to reveal the members who 
served on a particular work group. Why! Because the work groups 
were not subcommittees or task forces like those of the Hoover Com- 
mission. They were merely agents pro tem appointed by the cochair- 
men to formulate tentative target drafts for the consideration of the 
whole committee. We felt if we did not disclose the names of the 
work groups they could operate on the basis that we were dealing not 
with personalities but with concepts and doctrines rather than per- 
sonal views. I may add that we have not cited throughout our report 
one secondary authority. We have not cited an article or a book or any 
discussion by any committee members in order to implement that 
objective. 

Now then it should be remembered that the work group drafts were 
circulated to the committee members. Any one of them was free to 
support or to criticize the work group draft by directing his argu- 
ments to the whole committee at its general meeting. 

At all times the cochairman emphasized that the final report of the 
committee would reflect the thinking of the whole committee. Con- 
sequently we felt it was a necessary safeguard to give assurance that 
no work group member would have imputed to him personally any 
view that he finally did not agree to support. 

At the same time, he was free to dissent and to be named. It seemed 
to us that it was very important to protect these work-group mem- 
bers from all kinds of innuendoes and accusations at that time that 
they were trying to support a particular interest viewpoint, which I 
flatly say was not the case and I know of no such instance. But we 
wanted to be sure that in that initial process they would be completely 
free from any kind of interference, from private or public sources, 
while they were just trying to formulate an initial draft. This com- 
mittee report, Mr. Chairman, could have been drafted by one person 
because under our procedure the whole thing depended upon what the 
committee as a whole wanted. 

The CHarrman. You have given reasons why the names should not 
have been disclosed at the time, but you have not given a reason why 
they should not be disclosed now. Nobody can appreciate your theme 
now. The members-have done their job, and iy have been dis- 
missed. The reasons you gave were to keep people from pressuring 
them while they were engaged in their work. 

Professor OppenHEIM. That is right. 

The Cuatrman. And you said to keep them from being so vulner- 
able. It seems to me that you are putting them in the most vulnerable 
position you could place them in—secrecy. By refusing to tell, you 
are, in effect, pleading the fifth amendment, that is what you are 
doing, Professor. You ought not do that. 

Professor OppennEmM. What I have said bears on the integrity of 
the process while the committee was in existence down to the publica- 
tion of the report. But Judge Barnes and I have a further obliga- 
tion not to fail to adhere to our pledge to the committee members. 

The Cuarrman. That isa pledge up to the time—— 

Professor OprenHEtmM. As to the anonymity. That is the point I 
am making now. 
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The Carman. You have no right to make such a pledge that is 
against the interests of our country. 

Professor OprENHEIM. Is it not true that the report is now available 
from the Public Printing Office for all to see or not ? 

The Cuarrman. How many copies of this report were published ! 

Professor OprpENHEIM. It runs into many thousands, I am sure. 

The Cuarrman. How many did your committee have printed ? 

Professor OppenHEIM. I don’t know the details of that because that 
was handled through the Antitrust Division, Administrative Section. 

The Cuarrman. How wide a distribution? Where did you send 
copies? Whom did you send them to? 

Professor OprpeNHEm. As far as I know from the standpoint of 
our own distribution it was sent to the members, the chairmen of the 
committees of the Congress in this field and the members of those 
committees. It was sent at the request of the Administrator of the 
Federal Courts to the Federal judges of this country. But so far 
as distribution beyond that is concerned, the only copies we distrib- 
uted were to members themselves. 

Each member was entitled to a certain number. I can’t remember 
the exact number. Bevond that it was a matter of distribution through 
an order submitted to the Government Printing Office. 

The Cuarrman. Did you send them to the United States district 
attorneys ? 

Professor OpreNHEIM. Not as far as I know. 

The Cuatrman. Who sent them to the Federal judges? 

Professor Orppennermm. The Administrator of the Federal Courts 
reauested that and it was done. 

The CHarrMan. 1] want to read a letter and see if you will admit 
authorship of this letter. I think you will. I don’t think you will 
deny it. August 1, this year, 1955, you stated : 


I am spending most of the summer in Washington. You will naturally 
wonder why I chose this humid climate. Well, I am revising my casebook on 
antitrust and also doing some consultation work—both of which can be more 
advantageously done here. Your letter of July 25 was forwarded to me here. 

Your words of commendation of the value of the report touch me deeply. Com- 
ing from you this approval has special meaning to me because you have been 
a great source of inspiration and encouragement to me for many years. As a 
committee member you had constant faith in the long-time value of the project 
and, believe me, you were always responsive to our calls for help. Time and 
again I was thankful that your wisdom and experience brought balance to the 
discussions of the work group on distribution. And all of us on the committee 
will never forget the eloquent and stirring talk you gave at Ann Arbor on a topic 
which impelled you to place the public good above any other consideration. 

You will be pleased to know that the other day I had a chat with the Attorney 
General and told him that in my opinion the report is commanding the respect 
and serious consideration of the bar and Government officials. He concurred 
in that opinion since he had been getting reactions to the same effect. I also 
believe that the Federal judges will consult the report. Last April I spoke before 
the Sixth Judicial Circuit Conference at Ann Arbor. The Chief Justice and 
Justice Reed were present. My talk was entirely on the report and I was sur- 
prised at the intense interest manifested in the committee’s views. 

Subsequently, as you may know, the Office of the Administrator of the Fed- 
eral Courts sent a copy of the report to every Federal judge in the United 


States. I suggested that to the Attorney General after several judges asked 
where they could get copies. 


Professor OprpenHetM. That is correct, sir. 
The Cuatmman. That is correct? 
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Professor Oprennem. All that is very correct. I am amazed that a 
private letter should be in your possession. 

The Cuarrman. That implies that it is the Attorney General’s re- 
port. Has the Attorney General endorsed this report ? 

Professor OrrenHueEmM. It is a report of the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws. It is referred to as 
the Brownell report, the Oppenheim report, the Barnes report, but 
it is the report of this 60-man committee, of course. 

The CHarrman. But it carries the prestige and standing that a 
report of the Attorney General would carry, doesn’t it ? 

rofessor OrrenHEerM. No more and no less than the Attorney 
General’s on administrative procedures report would carry. Under 
the Democratic administration, a very excellent study was made by 
that committee on appointment of President Roosevelt. I have always 
felt that was in the public interest to have that study. 

The Cuatrman. Let’s talk about this one right now. 

Professor OpreENHEIM. I am just giving you a parallel. 

The CuHatrman. Isn’t it a fact that the Attorney General refused 
to endorse this report ¢ 

Professor OprprNHemM. Mr. Chairman, I would like to comment on 
that. 

The CuarrMan. I wish you would. 

Professor OprENHEIM. I want to say this for the record about the 
Attorney General of the United States to this committee. I am myself 
rather disappointed that it has not been said before this: Namely 
that the Attorney General of the United States after creating this 
committee, in my opinion, demonstrated the highest type of integrity 
of the purpose for which he created the committee by not interfering 
in any respect that I can mention with the actual operations of the 
committee. 

In other words, he delegated, as it were, to this committee the task 
of studying independently and without interference from any public 
or private source the antitrust laws, their substantive aspects and their 
procedures. And I am glad to say that at no time was I personally 
in any way, by suggestion or intimation or innuendo, given to under- 
stand that I was to do anything in any particular way. I was as free 
as I am at the University of Michigan Law School where I teach law 
in my own way. 

The Cuatrrman. That is not the question. I don’t doubt you. 

Professor OrppENHEIM. The next point and more responsive to your 
question is that the Attorney General made it perfectly plain from the 
very beginning that, let the chips fall where they may, when the 
report was submitted he would, after study and deliberate considera- 
tion, decide for himself what portions of the report he wanted to en- 
dorse and what portions he did not. 

So I think it is perfectly understandable with a report of this length 
when we first transmitted it to the Attorney General that he would 
have a reasonable opportunity to study the conclusions, the recom- 
mendations, and as any other Attorney General might do, decide 
whether he wanted to sponsor any of the legislation we recommended 
or to repudiate any of the views stated in the report. 

That is exactly what he said from the beginning. So far as I know 


it is exactly the way he has proceeded since the report has been sub- 
mitted. 
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The Cuarmman. And he has come to no conclusions as far as you 
know ¢ 

Professor OppenHEIM. He has, sir. Let me point them out. In 
the first place, the Department of Justice has submitted a bill for a 
civil investigative demand, which is modeled, I would say, substan- 
tially on the recommendations of the committee in the chapter on 
administration enforcement, and that bill is being sponsored by Con- 
gressman Celler. I have not examined it in detail. 

The Cuarrman. What does it provide? 

Professor OppennEetm. What it provides for is a civil investigative 
demand. This in brief is a means of strengthening the antitrust laws 
by giving the Department of Justice something which is not exactly 
a subpena power, but in substance, the equivalent of the power to de- 
mand the production of documents prior to the issuance of a complaint. 

The Cuatrman. That is procedural. We are asking more about 
the substance of the antitrust laws and the enforcement of them, and 
particularly about the Robinson-Patman law. What has he done 
about the Robinson-Patman law recommendations in this report ? 

Professor OppeNHEIM. Then the bill for recovery of damages:by the 
Government was enacted. We recommended that. 

The CuatrMan. You mean the $50,000? 

Professor OrrennetM. For recovering of actual damages by the 
Government. 

The Cuatrman. That is the Government? 

Professor OppenuetM. That is right. 

The Cuarrman. That isa feeble approach. 

Professor Orrennerm. A 4-year statute of limitations bill we rec- 
ommended. The Attorney General backed that up. Those are items 
on which he took a position. As to Robinson-Patman Act I know of 
none. 

The Cuarrman. The recommendations for legislation amount to 
little in relation to the recommendations for interpretation you made 
here. 

Professor OprpeNnnEIM. We only made 12 legislative recommenda- 
tions, sir, as against 73 recommendations for improvement of the ad- 
ministration of the laws through interpretation and enforcement, sir. 

The CHatrrman. You have had certain definite recommendations 
about the Robinson-Patman law for years. 

Professor OprpeNHEmM. Yes, sir. 

The CHatrrman. Your views are well-known. Your views are ex- 
pressed in this document aren’t they ? 

Professor Oprpennetm. Expressed in the report. 

The CHarrman. Yes. 

Professor OrreENHEm™M. To perhaps a substantial extent but not 
wholly. 

The Cuatrman. As far as they go they express your views. 

Professor OprennHEetM. Not wholly, sir. 

The Cuarrman. Not wholly so? 

Professor OpreNHEI™. That is right. 

The Cuatrman. You have been opposed to the act all the time, 
haven’t you? 

Professor OprprnHEIM. I have not. It depends on how you construe 
my writings on the act. I would like to say this for the record. I 
have never—and I don’t intend to ask for or write for repeal of the 
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Robinson-Patman Act. I am one of those who do not agree with 
Judge Lindley’s statement in the A. & P. case that maybe we never 
needed the Robinson-Patman Act. We needed something to supple- 
ment the Sherman Act. I recognize as you do the inadequacy of old 
section 2 in certain respects. I am sien to claim as a former student 
your counsel, who was a student of mine many years ago, many more 
than we may both want to admit. I discussed with him prior to the 
Robinson-Patman Act the various philosophies and alternatives. I 
was at that time in favor of the Mapes bill. There is a little history 
the committee may be interested in knowing about. 

The CuarrmMan. I remember the Mapes bill. 

Professor OrpreNHEm™. In its final report on the chainstore inquiry, 
the FTC recommended an amendment of old section 2 of the Clayton 
Act, to the effect of prohibiting unfair_or unjust discrimination in 
price. Now at that time Congressman Mapes introduced the bill, I 
suppose with the idea that it did have the approval and support of the 
expert tribunal, the FTC. The bill did not as you know, become law. 

I think that if the Mapes bill had been passed, the FTC would have 
had the discretion under the general standard, comparable to section 5 
of the FTC Act, prohibiting unfair methods of competition or unfair 
deceptive acts or practices in commerce, to have achieved practically 
the same objectives as the Robinson-Patman Act I wish to say as an 
interesting commentary perhaps to you, Mr. Patman, that with the 
generality of the standard, perhaps the Commission might have 
avoided some of the difficulties and the intricacies that were involved 
in the more specific provisions. But at any rate I have never asked 
for repeal of the Robinson-Patman Act. So far as I know among all 
the writers only two have suggested that. One is perhaps Dean Leyy 
of the University of Chicago Law School, who apparently feels that 
the Robinson-Patman Act is irreconcilable with the Sherman Act. 

The Cuatrman. Anyway, if your interpretation is followed. I 
think it would be a repeal of the act. That is just my own view of it. 
Why did you want this report sent to the Federal judges? 

Professor OpreENHEIM. Obviously we think that as a public docu- 
ment, it should be available to all officials of every agency of Govern- 
ment and every level of Government. As a matter of fact, Mr. Chair- 
man, it was only when the judges came up to me and asked, “Where 
can we get a copy of the report” that I said to them, “I think perhaps 
there may be some hesitation on the part of the Attorney General in 
sending it out himself, because while it is a public document and would 
be available in the libraries, perhaps he thought it would be best for 
him not to do it.” 

They said, “How absurd. We resort to all kinds of writings and 
documents.” One judge said to me, “How am I, down in the western 
district of Tennessee, going to be sure that this will be in the bar 
library or in the court library?” He said “As far as we are concerned 
you can tell the Attorney General we have no qualms about that and 
he should not.” I said, “Well, maybe it can come from the Adminis- 
trator of the Federal Courts.” They said, “We will ask that that be 
done.” I conveyed that suggestion to the Attorney General as a result 
of the conversations with those judges, I don’t know who they were. 
They just came up to me after I had spoken for an hour on the report 
and showed great interest in it. 
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_ CHarmMan. You were hoping this would at least influence the 
juages ¢ 

Professor OprenuEt™. I hope you are not putting the connotation 
on influence that sometimes is put on it. If you mean we were hoping 
that the report would get serious consideration by Congress, the courts, 
the administrative agencies, the bar, and business world, certainly. 

The Cuarrman. You were hoping it would have weight with them 
in arriving at decisions ? 

Professor Orrennetm. Certainly, Mr. Patman. I don’t think a 
committee of 60 would have put in thousands of man-hours with the 
hope that the report would be sterile. 

The Cuatrman. Don’t you think Professor, it is rather unusual 
in a country where we have separation of powers that the Attorney 
General of the United States would send a document like this—that 
is, a slanted document that would absolutely wreck the antitrust laws 
of the country. that would wreck the Robinson-Patman law—to send 
that out to the Federal judges. 

Don’t you think that is attempting to use just a little bit of undue 
influence ? 

Professor Orrennetm. Mr. Chairman, the Attorney General to my 
knowledge did not want to send them out and did not send them out. 
I have given you the story. It is interesting that it arose in that par- 
ticular way, which was unexpected on my part. 

The Cuatrman. You havetold methat. But you 

Professor OpreNnEtM. But I deny everything you said as a matter 
of your own conclusion, although I respect your right to express that 
opinion about it. 

The Cratrman. What right did you have to refuse the dissenting 
members the privilege of putting their dissents in the report in the 
same way and form as you put your matter in? 

Professor Oprennem™. Well 

The Cuatrman. Why were you not fair enough Professor Opnen- 
heim—and TIT am sure you did not intend to be unfair—why didn’t 
you include their dissents in the manner and form that they presented 
them? Why did you chop up the main dissent and sprinkle it, or 
parts of it, all through the report ? 

Professor Oprmnnerm. I think this committee knows that the only 
issue about the dissenting opinion was an issue raised by two mem- 
bers of the committee, Dean Rostow and Professor Schwartz. 

The Cuairman. That’s right. 

Professor OrrenuerM. In a different context than that raised by 
Professor Schwartz but I think the members of the committee would 
also be interested to know that we have in the record of the Celler 
hearings, a letter from Professor Kahn who expresses complete satis- 
faction with the way dissents were handled in response to a communi- 
cation addressed to him by your counsel, Mr. MacIntyre. 

The Cuairman. I am not talking about him. I am talking about 
those two dissents. I can’t understand why you would not put them 
in the way in which they were submitted, when the report was going 
to the Federal judges in the hope that the book would have some 
weight with these Federal judges in arriving at decisions in cases in- 
volving the antitrust laws. 

Professor Orrenuetmm. Mr. Chairman, we had ground rules of a 
committee of 60 and that matter was settled by the committee itself, 
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by its concurrence in the procedures which were indicated from the 
very beginning and the statement of organization and procedures is- 
sued to the invitees. When the Attorney General invited the com- 
mittee members to serve he said that he was enclosing this statement 
prepared by the cochairmen, regarding the organization and pro- 
cedures contemplated for the committee, so that in his words, the in- 
vitee may understand the committee’s responsibilities and purposes 
before he accepted. 

The Attorney General and the cochairmen certainly had reason to 
believe that when a person accepts membership on so large a com- 
mittee that he would naturally expect that there would have to be 
some procedures for orderly presentation of the committee’s work. 

So we laid down certain ground rules. One matter came up at the 
very outset, whether a committee member would be able to identify 
his dissent by his own name. 

We ruled that he could do so. Another ground rule was that, if 
several members dissented on the same point, the cochairman would 
consult with the members in the effort to ask the members themselves 
to formulate one statement that would represent a common statement 
expressing the tenor of the dissent for all the dissenters. 

Before the report was finally published each member of the dis- 
senting group had an opportunity to read the statement or approve it. 
We did not print one word of a dissent without consulting with the 
members whose dissent was involved. In other words he either ap 
proved the condensation or he did not. For example Professor Walter 
Adams told me after the controversy with Professor Schwartz and 
Dean Rostow that he did not understand that he would be able to sub- 
mit a dissent of any length. He understood that and he talked to me 
over the telephone numerous times in the effort to work out with me 
over the phone the exact formulation that he wanted in his shorter 
dissent. 

So that issue was simply an issue whether each member of the com- 
mittee had the right to append at the end of the report any length of 
dissent. Also whether he had the right to ask us not to inciude the 
portion of his dissent on a specific issue with the part of the report 
where that issue was Geek 

I say from a lawyer’s standpoint, Mr. Chairman, if one is an ad- 
vocate, if one wants to make the best case and the most persuasive 
case for his side, he certainly would like to have in proper order the 
dissenting point that he makes about the very proposition then under 
discussion. For example, if it is meeting competition under section 
2(b) of the Robinson-Patman Act, how much more effective it is to 
have his dissent in close juxtaposition to that portion of the report. 

The CuarrMan, That is your opinion. Professor Schwartz’ opinion 
was different. He wanted all of his dissent in and together. 

Professor OpPpENHEIM. Yes; he did. 

The Cuarrman. He asked you to publish it together. 

Professor OprpENHEIM. Cochairman Barnes—— 

The Cuamrman. He does not like the way you did it. You take the 
table of contents. <A district judge picking up this book, thinks it is 
right out of the horse’s mouth—from the Attorney General of the 
United States—about antitrust laws, but nowhere in the contents have 
I been able to find any mention of any dissent. You take the contents 
there—you know where the table of contents is—point out to me where 
I would find any reference to where there is a dissent ? 
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Professor OprpenHEm™. In the Robinson-Patman Act chapter? 

The Cuarmman. Or any other. 

Professor OprpENHEIM. Since you are particularly interested in the 
Robinson-Patman Act, let me point out the following places where 
dissents—— 

‘the Cuarrman. I am talking about the table of contents. 

Professor OpPpeNHEIM. I am sorry. 

The Cuarrman. To a Federal district judge who picks this up— 
and here it is right from the Attorney Genera! of the United States— 
it looks like it is unanimous. The contents are right here, he reads 
it over. Where would he find any indication that it was not a unani- 
mous report but that there were substantial dissents ? 

Professor OppeNHEIM. You know that a table of contents can be 
more or less—and certainly we are not debating this point on the as- 
sumption that the judge is not going to read the report. If he had 
no serious interest or an interest enough to read the report, I don’t 
think a table of contents will help in one way or another. 

The Cuarrman. I am asking you one more question and I will not 
ask you any more, if you don’t answer that. I am asking you: who 
composed that committee of eight, or whatever number there were, on 
this subcommittee on distribution that dealt with the Robinson-Pat- 
man Act on the Attorney General’s National Committee To Study the 
Antitrust Laws? Are you willing to give us their names or do you 
refuse to give us their names? 

Professor OrprenHEIM. I would not say I absolutely refuse. I will 
say the same thing I said before the Celler committee. I am now 
speaking as one cochairman. 

The Cuarrman. I am asking you. You are under oath and appear- 
ing before a congressional committee, and I am asking you as chair- 
man of this committee to tell us the names of those people who com- 
posed that subcommittee, and I want you to either answer or refuse 
to answer. If you refuse to answer, then we will decide what we will 
do about it. 

Professor OrprpenHEmM. I cannot answer it; let me say that at the very 
least without the concurrence of Assistant Attorney General Barnes 
who is a Government official. Certainly he ought to be consulted 
by me before I break a pledge that we jointly made. 

The Cuatrman. Aren’t you incorrect in this—that you cannot an- 
swer the question. Do you know who they are? 

Professor OprpenHetM. Yes, sir. 

The CuarrMan. But you refuse to answer? 

Professor OprenHEIM. Well, I would say that I would be very much 
embarrassed to break a pledge that Judge Barnes and I jointly made, 
without consulting Judge Barnes. 

Mr. Roosevettr. Could I ask the witness one question? Did you 
give your cochairman a pledge that you would not reveal to a com- 
mittee of the Congress the names of these subcommittees, or whatever 
you want to call them, that have done this work? Have you made a 
pledge to Mr. Barnes to that effect ? 

Professor Oppennermm. No. Judge Barnes and I also discussed this 
matter hecause it came up before the Celler committee in testimony that 
he #nd T gave to that. committee. 

Mr. Roosrvett. Did you refuse before that committee to give the 
names? 
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Professor OprpeNHEIM. Yes, sir; we did. Mr. Celler asked me at 
one point whether I would consult the Attorney General and Judge 
Barnes about the matter and come back the next time I testified to 
tell him what was decided. I came back and said I discussed the 
matter with Judge Barnes and we respectfully declined to do so 
for the reasons I stated here and for the reason that, as I say, we would 
break this pledge that we made to the membership of the committee. 

I said to Mr. Celler that if I as a private individual, because I 
served only in the capacity of a private person as cochairman of the 
committee, were ordered to do so by the committee, on the grounds 
that I was under an obligation by law to do so, I would at once do 
so. At that point, he said he would not order me to do so. He said 
he did not operate his committee that way and he would not press 
the matter further. I offered to do so. 

Mr. Roosevett. In other words, if this committee orders you to do 
so, you will do so. 

Professor OppENHEIM. That is right, sir. 

The Cuarrman. Who paid for this committee? Where did its 
bef a from and how were the respective members paid and how 
much? 

Professor OprpENHEIM. Judge Barnes is the cochairman who was 
also an official of the Government. He would be able to tell you that 
much better than I. 

The Cuarrman. You know that it was paid out of Government 
funds. 

Professor OpPpENHEIM. I can tell you of what I know of my know- 
ledge and belief. That is, that it was paid out of the funds of the 
Antitrust Division and administered through the administrative as- 
sistant of that Division. 

The CHarrman. Rather ironical that it was paid out of the funds 
appropriated to enforce the antitrust laws when it would wreck the 
antitrust laws. 

Professor OrprENHEIM. I think it is a great example of one of the 
cheapest committees the Government had ever had for that number 
of members, sir. 

The Cuatrman. The point is that here you are spending Govern- 
ment funds—you, the Attorney General, Judge Barnes, and the other 
61 members of this group—and yet refusing under oath to tell us 
the names of the subcommittee that made these drastic and unheard-of 
recommendations in a report that is being circulated to all the Fed- 
eral judges in the Nation, to have weight with them in their decisions 
in the future. 

Professor OprpenHeEtM. As I say, I am not enthusiastic about not dis- 
closing names. May I ask whether the committee, sir, would now ask 
me to disclose them as a committee? If the committee would so de- 
mand it, 1 am prepared to do so, because Judge Barnes and I have 
agreed we would do so under those circumstances. 

Mr. Celler did not see fit to do that. 

Mr. Yates. In view of the inference that has been raised at t' ese 
hearings that there was a special interest in this, I think we ought to 
go into that. 

(Discussion off the record.) 

The Cuatrman. Professor Oppenheim, we would like for you to 
take until tomorrow morning to decide whether or not you are going 
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to give us these names. During that time you can confer with any- 
body you want to, of course. We are not trying to direct, or dictate 
to you, or anything else, but tomorrow morning at 10 o’clock we would 
like to have you here and like to have you give us a positive answer 
yes or no. 


Professor OrpreNHECM. Judge Barnes and I have already decided 
the matter. 

The Cuarrman. At that time either disclose the names or refuse to 
do so, and then the committee will take action. There are several 
actions we can take. We can cite you for contempt before the House. 
We can get the information. We can do it through a resolution of 
the House of Representatives. There are ways of getting it. We are 
going to get the information, I was just hoping that you would give 
it up voluntarily. 

Professor OppENHEIM. I am eager to do so. 

Does the committee ask me to do so ¢ 

The CuatrMan. No; we will wait until tomorrow morning; and at 
10 o’clock tomorrow morning we will ask you then. 

Professor OrpennuEm™. I am put in the position of not being re- 
quested by the committee, is that my understanding ? 

The CHarrMan. I am asking you now—and I am representing the 
committee—to give me that information, and you have declined to do 
it. You put the burden on us to take some action. We want until 
tomorrow morning to decide what action we will take. Tomorrow 
morning at 10 o’clock, when you are here, if you don’t answer we will 
decide on the course of action. 

Professor OprpennEIM. Then, of course, I shall consult—— 

The Cuarrman. You can’t tell us when to decide. 

Professor Oprenuetm™. I shall consult Judge Barnes. 

The CrHarrman. We will decide tomorrow morning at 10 o’clock 
if you refuse. 

Professor Oprpenuerm. I shall ask Judge Barnes. 

The Cuatrman. You take any course of action you desire, confer 
with anyone you wish to. We are not suggesting to you. At 10 
o’clock tomorrow morning we will ask you to be here. 

So we will call the next witness then, Professor Oppenheim. 

Professor OrppennemM. Before you do, may I have the privilege of 
making some comments of my own on the Robinson-Patman Act—— 

The CuHarrman. No. I think this question is crucial. If you are 
not willing to answer this question, I think we ought to just do what 
we are going to do. 

Professor Oprennerm. I wish I could. But as I say, I feel obli- 
gated to Judge Barnes. 

The Cuarrmman. Who is the next witness? 

Mr. MacInryre. Mr. Burger. 

The Cuatrman. Mr. Burger. 

Mr. George J. Burger, do you solemnly swear the testimony you 


will give before the committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 


Mr. Burcer. I do, Mr. Chairman. 


The Cuarrman. All right, you may proceed. You have a prepared 
statement, I believe. 


Mr. Burcrr. Yes, Mr. Chairman. 
The Cuarrman. You may proceed in your own way. 
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TESTIMONY OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 


FEDERATION OF INDEPENDENT BUSINESS, INC., WASHINGTON, 
D. C. 


Mr. Burcer. Thank you, Mr, Chairman. I am George J. Burger, 
vice president in charge of the legislative activities of the National 
Federation of Independent Business, 740 Washington Building, 
Washington, D. C. Our national headquarters are located in Burl- 
ingame, Calif. We also maintain division offices at New York, Cin- 
cinnati, and Chicago. 

Mr. Chairman, no officer or group of officers is permitted to speak 
for the federation prior to the direct nationwide vote of our entire 
membership. I make this statement so that I will qualify under the 
mandate of our nationwide membership. 

In repeated national polls of our entire membership, the executive 
officers have been instructed to use every power within our means for 
an all-out vigorous enforcement of the antitrust laws. Our position 
was ably stated on this subject matter time and again before congres- 
sional committees and before the platform committees of both the 
Republican and Democratic National Conventions in Philadelphia in 
1948 and in Chicago in 1952. 

We hold to the premise that vigorous enforcement of the antitrust 
laws can only come through those agencies entrusted by the Congress 
with the enforcement of these major laws. 

We further know from actual experience in the business world that 
it does not make much difference what experience one has in his own 
individual business, whether at the production or distribution level, 
or how ably financed the independent businessman is—if there is no 
equal and fair competition, keeping within the framework of the laws 
both State and Nation, that the independent businessman will go down 
to defeat. In other words, a consistent, vigorous enforcement of these 
antitrust laws will, in our opinion, be the only major item which will 
keep small business in our overall economy. 

Merely for the information of the committee, I do not appear solely 
in the capacity of a professional trade association executive. I have 
had experience in my own private business for close to 40 years as to 
destructive dual-pricing policies emanating from the production level. 

One cannot hope to compete under conditions which prevail, and it 
tends to destroy individual initiative. Even more important, such 
tactics will break the heart and courage of the most efficient business- 
man whether at the production or distribution level. 

Mr. Chairman, I was very much impressed with that part of your 
statement of October 25, announcing the hearings, where you said: 


The purpose of this law is not to guarantee the success of small business but 
to give small business an equal chance to succeed— 


and where you further stated : 


If the enforcement agencies are unsympathetic to the objectives of this law or are, 


for other reasons, not enforcing it, then the public should know what these 
reasons are. 


I say to you, Mr. Chairman, that is just why I am here speaking 
today for small business, through the medium of the National Federa- 
tion of Independent Business. 


74645—56—pt. 1——14 
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I cannot forget that important day when small business assembled 
in Constitution Hall on March 4, 1936. I was privileged and invited 
to participate in the overall arrangements of that historic meeting in 
the interests of small business. The gathering was addressed by the 
late Senator Joe Robinson—coauthor of the Robinson-Patman Act, as 
it was by you also as coauthor of the act. 

I said to many there that day, and I have repeated the statement, 
that when this major piece of legislation, the Robinson-Patman Act, 
was placed on the statute books the “Magna Carta” of small business 
had arrived for the first time in our economy. I have not chonged my 
opinion, and there can be no future for small business unless this law 
is vigorously enforced by any and all administrations. 

It should be the duty and Ghligation of every trade association repre- 
senting independent business to hold as their paramount objective— 
the No. 1 objective, to protect their people, that their every action be 
directed toward vigorous enforcement of the Robinson-Patman Act 
and all other antitrust laws. Failure on their part to follow such a 
program will result in merely lip service to the people they are repre- 
senting. 

You know that experience is the best teacher, and I certainly have 
had that experience, like many thousands of others, in owning and 
operating an independent business, attempting to meet unfair com- 
petition promoted by many suppliers in most lines of industry. 

Mr. Chairman, an interesting item appeared in that important news- 
paper—the New York Times, under date of Sunday, August 7, 1955, 
titled “The Merchant’s Point of View,” which column is a weekly 
feature in the Sunday Times. I think it is well to quote in part from 


that overall article as it certainly applies to the small-business segment 
in our economy : 


People are still failing in business—boom or no boom. Last week Dun & Brad- 
street reported 201 failures in this country in the week ended on July 28. That 
was 28 more enterprises than got into trouble a week earlier. 

It is a safe bet that most of these were small businesses, although the agency 
does not say so. It also reported, without comment, that 92.5 percent of the 
5,626 failures that occurred in the first 6 months of the year had liabilities of less 
than $100,000. 

But there is another kind of small-business man who is being ushered out of 
the commercial scene without ceremony. He has a thorough knowledge of the 
business he has chosen to operate, a fair amount of capital, and is an alert and 
aggressive merchandiser. 

But this is not enough. Our capable small-business man is driven to the wall by 
overwhelming opposition from giant operators in his field. They too have a 
thorough knowledge—stored in thousands of heads, to his one. Their capital 
dwarfs his and they can take chances he can’t even consider. If he is lucky, our 
small-business man sells out at a good price to his larger competitors. If not, 
they simply gobble him up. 

Much of the time this absorption of small businesses by larger ones may be 
sad from one viewpoint, but it is legal and sometimes benefits the public. At 
other times the law of the land is being flouted, one organization said during the 
week. 

George J. Burger, executive vice president of the National Federation of 
Independent Businesses, urged Congress to look into what he called the failure 
of the Federal Trade Commission to enforce antitrust laws. 

Mr. Burger said the Commission does “pick up a lot of minor cases which have 
no effect on the overall economy” but does not “bring any permanent relief for 
the thousands upon thousands of small businesses from what appears to be 
rampant violations of the antitrust laws.” 

There was no official congressional reaction to Mr. Burger’s plea prior to 
adjournment of the legislative branch. But stalwarts in both Houses of Con- 
gress took up the cudgels for small business before going home. * * * 
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Mr. Chairman, at this point I would like to have put in the record 


the entire article that appeared because this committee is identified 
in that story. 


The Cuarrman. Without objection, it is so ordered. 
(The document referred to is as follows :) 


{The New York Times, Sunday, August 7, 1955) 
THE MERCHANT'S POINT OF VIEW 
By Alfred R. Zidser, Jr. 


People are still failing in business—boom or no boom. Last week Dun & Brad- 
street reported 201 failures in this country in the week ended on July 28. That 
was 28 more enterprises than got into trouble a week earlier. 

It is a safe bet that most of these were small businesses, although the agency 
does not say so. It also reported, without comment, that 92.5 percent of the 
5,626 failures that occurred in the first 6 months of the year had liabilities of 
less than $100,000. 

There are always a good number of small businesses that go under because of 
mismanagement. Their principals enter highly competitive fields without suf- 
ficient capital or knowhow. Often, no other factor than dislike of having a boss 
is the prime motivation. 

Better-organized competition forces such gentry to return in no time to what 
they considered the intolerable fate of working for a living. 

But there is another kind of small-business man who is being ushered out of 
the commercial scene without ceremony. He has a thorough knowledge of the 
business he has chosen to operate, a fair amount of capital and is an alert and 
aggressive merchandiser. 

But this is not enough. Our capable small-business man is driven to the wall 
by overwhelming opposition from giant operators in his field. They too have a 
thorough knowledge—stored in thousands of heads, to his one. Their capital 
dwarfs his and they can take chances he can’t even consider. All the vast pro- 
motional resources of Madison Avenue rush to their aid in overcoming mer- 
chandising problems. 


BITTER CHOICE 


If he is lucky, our small-business man sells out at a good price to his larger 
competitors. If not, they simply gobble him up. 

Much of the time this absorption of small businesses by larger ones may be 
sad from one viewpoint, but it is legal and sometimes benefits the public. At 
other times the law of the land is being flouted, one organization said during 
the week. 

George J. Burger, executive vice president of the National Federation of Inde- 
pendent Business, urged Congress to look into what he called the failure of 
the Federal Trade Commission to enforce antitrust laws. 

Mr. Burger said the Commission does “pick up a lot of minor cases which have 
no effect on the overall economy” but does not “bring any permanent relief for 
the thousands upon thousands of small businesses from what appears to be 
rampant violations of the antitrust laws.” 

There was no official congressional reaction to Mr. Burger’s plea prior to 
adjournment of the legislative branch. But stalwarts in both Houses of Con- 
gress took up the cudgels for small business before going home. 

Senator John: Sparkman, Democrat, of Alabama, turned in a report in his 
‘apacity as chairman of the Senate Small Business Committee. It said small 
business was receiving fewer prime defense contracts and also fewer defense 
contracts of any kind. 

Senator Sparkman pointed out that the Department of Defense has made 
commendable statements on the need for helping small business to get defense 


business and he urged that top officials of the Department make every effort to 
see that these statements were implemented. 


APPROPRIATION INCREASED 


The Senator’s opposite number in the House, Representative Wright Patman, 
Democrat, of Texas, also. had. something to say. He asked for and received an 
additional appropriation of $35,000 for antitrust investigations to be carried on 
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by the House Small Business Committee, making a total of $170,000 available 
for the purpose. 


The additional funds were voted over Republican opposition. 
The House, at the beginning of the latest session, had cut Mr. Patman’s request 


from $150,000 to $135,000. The investigations are to be continued during the 
congressional recess. 


Mr. Patman told the House: 


“In the past few weeks we have been stepping on the toes of some pretty big 
fellows and they are now running to Congress,” 

A high official of General Motors Corp. struck back during the week at critics 
in and out of Government who have been assailing automobile manufacturers for 
alleged overloading of dealers. Ivan L. Wiles, a vice presildent of the corpora- 


tion and boss of its Buick division, said the market can absorb current and future 
high factory output. 


Mr. Wiles acts as well as talks. He let it be known that Buick is taking steps 
to increase production to 1,000,000 ears a year. The figure now is 725,000. 


It may be that in my overall prepared statement I will have to cite 
the experience I have witnessed in the enforcement of the Robinson- 
Patman Act by the Federal Trade Commission as it applies to the 
rubber-tire industry. However, there will be similar complaints we 
have received through our large national membership in the federa- 
tion from people in the bread industry, the appliance industry, the 
automotive industry, the paint industry, the clothing industry, the 
milk industry, ice cream industry, the grocery industry, the shoe 
industry, and so forth. 

At that point, Mr. Chairman, I would like to insert in the record 
an exhibit that was received from the ice cream and milk industry, a 
series of discounts given by the Borden Co. and starting with 1 percent 
up to 10 percent. This chart just came in within the past few days 
from, I believe, Indiana or Illinois, and it says at the bottom: 

This same quantity discount applies to coffee, sugar, flour. The chain store 
gets more bonus refund than we small independent merchants can make. 

I asked that privilege, Mr. Chairman. 

The CuarrMan. Without objection, it is so ordered. 

(The document referred to is as follows :) 


Tue Borpen Co., Tutsa, OKLA. 


Wholesale ice cream rebate schedule 


| l 
| 4percent | 5 percent | 6 percent | 7 percent | S percent | 9 percent /10 percent 


January palss. $34- $87 | $88- $140 | $141- $207 | $208- $277 | $278- $347 $417 

February coadue|, 2 4? Q7- 155 | 155- 233 | 233- 310} 310- 466 466 

March. _- : 48- | 121- 194} 194 3 ¢ 388 | 388- 581 

April _| 83- 132] 132 211- 317- 421 | 421- 528 634 
| € 


May 4 a 66- 165- 264- 3 7 529 529- 661 793 
June 5 76- q q 608 | 608- 911 
576- 7 sot 
555- | 832 


Sev cae ; 72- 
Aucust 69- J 
September 56- 3 7- § 670 
October 46- b | c 85- 7 371- . 556 
November... 35- 87 q : ; 279- 415 
December 3- «7! ¢ ; 239- 359 


a a fe 


Total ..| 626-1, 543 |1, 564-2, 500 |2 501-3, 750 |3, 751-5, 000 '5, 001-6, 250 /6, 251-7, 500 7, 501 


The schedule shown above is an annual percentage rebate broken down upon a 
monthly basis on wholesale ice cream purchases, effective June 11, 1955. 

Effective October 1, 1955 this schedule will apply only on sales to customers 
owning their own ice cream display or storage equipment. 

This same quantity discount applies to coffee, sugar, flour, the chainstore 
gets more bonus refund than we small independent merchants can make. 
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CARNATION Co. OF OKLAHOMA, TULSA, OKLA. 


Milk rebate schedule, effective June 11, 1955 
Purchases 


None to $100. 
$101 to $250 


The above volumes and rebates are based on the present wholesale price of 
milk. 


This schedule applies to all milk, milk drinks, buttermilk, cream, cottage 
cheese, and orange drink. It does not apply to butter. 
Meadow Gold the same as this. 


I say this is very very unfair. 


Mr. Burcer. The pattern which has been utilized in the rubber in- 
dustry is applicable to all others, and it may be found that certain 
factors in the rubber-tire industry have been the teacher or the master- 
mind to show how they were able to circumvent the law and receive 
what appears to be an indirect blessing from the FTC through in- 
activity. 

Mr. Chairman, let it be understood for the record that my com- 
ments have no bearing on the present leadership in the FTC headed 
by the distinguished Chairman, the Honorable John W. Gwynne. 
What I am relating are the happenings in my experience from 1936 
up until but a few months ago—an experience of nearly 19 years in 
what I term failure to vigorously enforce the Robinson-Patman Act 
by the Federal Trade Commission. 

It would appear to me from visits with various personnel of the 
Commission over the years that there were two schools of thought in 
that agency on the Robinson-Patman Act. Some agreed with the 
full provisions of the law as enacted by the Congress, where, on the 
other hand, it would appear that another group took a different posi- 
tion—trying to put their own interpretation of what Congress meant, 
or the opinion rendered in some cases was, “The law could not be 
enforced.” 

Apparently I have not been wrong in my statement that certain 
segments of the rubber industry must have been masterminds in 
showing all other industries how to circumvent the law. Within the 
past few days two requests have been received by me from Austin, 
Tex., from students of the University of Texas, directed to me per- 


sonally, asking me to supply them with all information on the phases 
of the rubber industry— 


with special emphasis being placed on activities that would fall under the eye 
of the Federal Trade Commission, or activities that could develop into unlawful 
aets under the laws administered by that Commission. 


Another student in the same university said: “I have chosen the 
tire and tube industry for study purposes.” He wanted me to give 
him all information on the history of marketing competition right 
up to the present condition and all information as to any and all 
legal action by the antitrust agencies pertaining to that industry. 
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You believe me, Mr. Chairman, I say to you in all sincerity that in 
any given year I receive many of these requests from students in uni- 
versities throughout the entire Nation. 

On October 24 a trade association secretary of a very important 
major industry wrote me where he requested last-minute informa- 
tion on any and all actions as to price discriminations. He said, and 
we quote in part: 


We now have as affiliate members a number of manufacturers in our group 
who, in some instances, are guilty of giving preferential discounts, but who 
have no choice in the matter if they want to survive. They don’t like it any 


better than we do. 

There isn’t any question but that that is what is taking place. That 
industry has come to the conclusion that the Robinson-Patman Act 
is another “18th amendment” or a “dead letter law” and they prob- 
ably came to their conclusion due to the failure of the FTC over the 
years to vigorously enforce this major law as it applied to the tactics 
in the rubber-tire industry. You will admit, Mr. Chairman, that the 
rubber-tire industry, as an industry, ranks with the leading industries 
in our economy. 

Just a few days ago we received from another member in Okla- 
homa a chart on discounts ranging from 4 to 10 percent rebates as it 


applied in the ice cream industry—also in the milk industry. The 
member states: 


This same quantity discount applies to coffee, sugar, flour. The chain store 
gets more bonus than we small independent merchants can make. 

Another member in Missouri, under date of October 17 advises us 
of a scale of rebates instituted by his supplier in the electrical field, 
with purchases from zero to $299.99—then a 2-percent rebate is given, 
with an additional 1-percent rebate for each $100 up to $1.500 and over 
or a total of 15-percent rebate. He states in his communication to us: 

We believe that this entire setup is illegal, and we feel that your office can 
tell us what we can do to stop it. 

Then we have noted in the October issue of Flight magazine the 
following editorial comment titled “Unjustifiable Competition.” We 
quote in part from the editorial : 

We are strongly opposed, for.example, to airlines dispensing aviation fuel in 
competition to fixed-base operators. Recently a case came to our attention where 


volume contracts were being made by an airline at a price close to what the 
nearby airport service operator had to pay for his fuel in his own tanks. 


T ask for the privilege of having the entire editorial made a part of the 
hearing. 


The CuatrMan. Without objection, it is so ordered. 
(The document referred to is as follows :) 


UNJUSTIFIABLE COMPETITION 


There is growing concern among oldtime legitimate fixed-base operators over 
the threat of competition from the scheduled airlines in the broad field of leas- 
ing, converting, maintaining, and servicing executive aircraft. 

Much of this indisposition is entirely justified and this magazine shares the con- 
cern in a few isolated spots where such competition is not only unfair but threat- 
ening the very existence of established fixed-base operations. 

We are strongly opposed, for example, to airlines dispensing aviation fuel in 
competition to fixed-base operators. Recently a case came to our attention where 
volume contracts were being made by an airline at a price close to what the 
nearby airport service operator had to pay for his fuel in his own tanks. 
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While there is nothing in the-certificates of convenience and necessity or in the 
civil air regulations to prohibit this type of airline enterprise it certainly is 
apparent such operations are mighty bad from the standpoint of industry and 


public relations. In time they will produce more ill will than the relatively few 
dollars involved can possibly justify. 


Even in the cases of several local service airlines who were in the business 
before getting their CAB certificates it is highly controversial whether they 
should remain in competition with fixed-base service operations. There is some 
prestige in the title “certificated airline” which a newcomer to business aviation 
often thinks means higher quality workmanship which, of course, is untrue. 
The main complaint, however, is against the major trunk airline carriers who 
have just discovered executive aviation and are expanding into the field of air- 
craft and engine overhaul, modifications and conversions and the sale of acces- 
sories as well as fuel. 

Top airline management should take a second look at all the factors involved 
before going into competition or continuing to compete with airport service oper- 
ators. The airlines’ job is to haul passengers, mail, express, and freight in 
scheduled interstate air commerce. They were not put into business and should 
not be protected by a paternal Federal Government to establish completely com- 
mercial overhaul and servicing bases for the American business airplane fleet in 
competition with the unprotected private operators who helped develop that fleet, 
sometimes with considerable opposition from some airlines. 

Back. in 1934, after the airmail contract cancellations, the Federal Govern- 
ment had to divorce the airlines from the manufacturing branch of the industry. 
Let’s hope that the airlines will not divorce themselves completely from business 
flying and spend all their time improving and expanding their airline business. 
All historical and traditional precedents back up the good sense of this opinion, 
which is shared by many people both in industry and in Government with no ax 


to grind other than the normal healthy growth and general welfare of civil avia- 
tion. 


Mr. Burcer. Over the years I have repeatedly questioned compe- 
tent people in the cost-accounting profession and they have repeatedly 
told me that when a price preferential is given to one buyer over an- 
other, exceeding 2 or 3 percent, there has to be some tall figuring to 
prove a justifiable saving in the sale to one customer over the other. 
Yesterday I received a pamphlet issued in Illinois, and it cites in that 
pamphlet an expression from the Federal Trade Commission that a 
difference in the price of 5 percent over one buyer cannot be justified, 
so my assumption that I heard of 2 or 3 percent has been verified by 
the statement I just made. 

In my opinion, it was due to the startling disclosures in the findings 
of the Federal Trade Commission on March 5, 1936, in the cease-and- 
desist order released in the matter of the Goodyear Tire & Rubber Co., 
Docket No. 2116, that went a long way to influence Congress through 
your able leadership to enact the Robinson-Patman Act. However, 
the FTC didn’t follow through on this major action and accepted de- 
feat due to a lower court decision in Cincinnati, Ohio, in or around 
1938 or 1939. If that case had been followed through to the Supreme 
Court of the United States, I am certain the big industry would have 
“stopped, looked, and listened” before they instituted actions which 
appeared to be deliberate violations of the antitrust laws. This case 
was of such tremendous magnitude and was being so closely watched 
by industry throughout the Nation that is it any wonder we have 
arrived at a situation which appears to be a complete collapse of 
the Robinson-Patman Act—and the responsibility rests with the Fed- 
eral Trade Commission. 

After the enactment of the Robinson-Patman Act in the summer of 
1936 I had.extensive-conferences—at which time I was in the employ 
of the National Tire Dealers Association—urging that action be insti- 
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tuted by the Commission against any and all tire manufacturers own- 
ing and operating retail stores. It is significant and important to 
note that management in these stores at the local level had come to me 
and said that these stores could not remain open due to the subsidies 
and underwriting, et cetera, these stores were receiving over the inde- 
pendent retailers, which actions were clearly in violation of the Rob- 
inson-Patman Act, and they requested that I help them to find another 
position. 

I repeatedly related these incidents to the members of the FTC and 
generally their answer would be: “We would like to do this. We 
could do this if you would try to get us special appropriations from 
the Congress to make the study.” So nothing was done, and the action 
of these certain tire manufacturers owning and operating retail stores 
in most unfair competition, not alone with their own independents 
but with all other independents, apparently is setting a pattern for all 
other suppliers to institute and follow. We find that pattern existing 
now also in the glass industry, shoe industry, and other industries. 

You will recall that shortly after the enactment of the Robinson- 
Patman Act it would appear that the United States Rubber Co., 
realizing the importance of the law, instituted a new and revolution- 
ary sales plan. I distinctly recall being quizzed by leaders in other 
industries as to my opinion on this new plan announced as in keeping 
with the full provisions of the Robinson-Patman Act. I believe it 
was not more than a year after the plan of the United States Rubber 
Co. was put into operation that I received a letter by special delivery 
air mail, while I was visiting in Jacksonville, Fla., from a top mem- 
ber of a leading weekly business publication stating he held to the 
view that the whole action was a subterfuge on the part of the rubber 
company and he wanted to know whether I would concur in his 
opinion. 

A few years later the FTC issued its cease and desist order against 
the United States Rubber Co. for violation of the Robinson-Patman 
Act, and you know, Mr. Chairman, that I have repeatedly stated be- 
fore congressional committees for the past decade or more, and I hold 
to the same opinion now, “When did the FTC satisfy itself in no un- 
certain terms that the cease and desist order against the United States 
Rubber Co. was being carried out under the full provisions of the 
order?” And that question is still hanging fire right at this time. 

I recall during one of your earlier terms as chairman of the com- 
mittee that you instructed one of your staff—the late George Schulte 
(God rest his soul) to inquire of the Commission’s counsel what was 
done on this order. I was present during the time of the telephone 


conversation and Mr. Schulte was informed by the counsel of the Com- 
mission, and I quote: 


The economist who handled that case with the Commission is no longer with 
the Commission. 


In the fall of 1941, then operating in a private capacity for myself 
in behalf of the independent tire trade, I was requested by the Com- 
mission to file briefs in sections as to charges of violation of the Rob- 
inson-Patman Act against certain rubber manufacturers. These briefs 
were filed as requested by the Commission and nothing was ever done 
to make any attempt to go into the charges except the usual, “We 
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would like to do it if we could get special appropriations from the 
Congress.” 

Shortly before the termination of World War II, acting in my own 
private capacity, I had been asked repeatedly by heads of some of the 
smaller tire manufacturers, “George, how can such and such a tire 
manufacturer enter into a contract with blank oil company in the 
manufacture of private trademarked band tires?” and they con- 
tinued, “Surely the price consideration, equal quality with their own 
trademarked brand—is in violation of the Robinson-Patman Act.” 
And that action has continued right up to the present moment. Is it 
any wonder, Mr. Chairman, that in the earlier part of this statement 
the trade association secretary advised that manufacturers in his 
group instituted similar practices to survive ? 

What a startling disclosure was made before the two subcommittees 
of your committee earlier this year when the committee was advised 
that major cases had been pending in the Commission on alleged vio- 
lations of the Robinson-Patman Act, since 1945 and 1948, and as the 
FTC witness said, “Due to the differences of opinion in the Commis- 
sion itself, nothing was done on these two cases.” 

Then again before another subcommittee of your full committee an 
FTC witness advised the committee that in an 18-month study they 
had discovered sales made indirectly on TBA (tires, batteries, and 
accessories) by two rubber companies to an oil company totaling 
around $56 million and an override commission paid in excess of $5 
million and still the FTC told the Temporary National Economic 
Committee in 1939 that such violations had been corrected once and 
for all times. 

You and your committee know the action on our part in the first 
instance urging your committee in 1947 to have the FTC invoke the 
quantity discount rule for the rubber tire industry. We alone repre- 
senting small business made this recommendation. Shortly after the 
application was filed and the wheels set in motion, the grocery trade 
made similar application for relief under the rule. Then we were 
advised recently by the retiring chairman of the FTC when he was 
questioned by the Senate Commerce Committee at the time of his 
nomination as to whether any other industry had made application 
for relief under the quantity discount rule other than the independent 
tire trade, he said, “Yes” there had been one from the grocery trade, 
but it was since withdrawn. Yet, within the past few weeks we have 
received communications from independent members of the grocery 
trade asking us, “Why can’t we get relief through the quantity discount 
rule for our industry ?” 

I think Judge Alexander Holtzoff, Federal District Court, Wash- 
ington, D. C., on September 7, 1955, in part came to a proper conclu- 
sion in his opinion on.this case when he said in substance: “It appears 
to me that the Federal Trade Commission never wanted this quantity 
discount rule invoked for the rubber tire industry,” and we in the 
federation alone had come to that conclusion from the time the rule 
was first announced by the Commission. 

Before concluding, Mr. Chairman, it is necessary to quote the opinion 
of the chairman of the subcommittee of the House Appropriations 
Committee, Mr. Rooney, of New York (p. 13, Rept. 417—Depart- 
ments of State and Justice, the Judiciary and related agencies ap- 
propriation bill, fiscal year 1956, dated April 13, 1955) : 
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The committee was advised that approximately 65,000 bankruptcy cases will 
be filed in 1955, that a total increase to 75,000 in 1956 can be expected. This 
would be the highest number of bankruptcies recorded in the history of the 


country. 

This situation could not exist in our economy if there had been 
from the very first instance all-out vigorous enforcement of the anti- 
trust laws, which include the Robinson-Patman Act. 

In conclusion, Mr. Chairman, if there is to be any future for efficient 
small business of this Nation it can only be brought about by a vigor- 
ous enforcement of the Robinson-Patman Act Ey the agency of the 
Government entrusted with the enforcement, the members of which 
believe in the full tenets of the law, with no exceptions or omissions. 
Your committee should be determined that each and every member 
of that agency keeps to the letter of the law in their interpretations— 
as Congress so ordained. Any other action taken by that department 
of the Government is a waste of taxpayers’ money and if such action 
is taken that agency should be eliminated. 

Small business throughout the Nation is being plagued with the 
increasing number of discount houses, “fake” cooperatives, and a lot 
of other tly-by-night methods of merchandising. These things could 
not have happened had there been full enforcement from the very first 


instance of the Robinson-Patman Act. We urge your committee to 
make a thorough and immediate study of the charges leveled herein 
against the FTC, and we urge that the committee satisfy itself that 
the present administration of the FTC is now making every effort in 
its overall action to not only vigorously enforce the law as it applies 
to new cases coming before the Commission, but, more important, is 
taking vigorous action on major cease-and-desist orders heretofore 


issued to see that the Commission’s orders are carried out as deter- 
mined by an FTC investigator’s examination of the records of those 
against whom the orders were issued. 

I want to add one thing before closing. I have yet to appear be- 
fore a congressional committee to make charges unless I can substan- 
tiate in full detail, but I recall in my early days with the federation 
being informed by an authoritative source that he recalled in or around 
1938 the Commission was ready to issue an order against certain fac- 
tors in the rubber tire industry for violation of the Robinson-Patman 
Act, and as he put it, for some unknown reason, it was pigeonholed. 

It is strange, Mr. Chairman, that early this year from another source 
I heard the same charge made also by an authoritative source. Bear 
in mind, I have no proof of this except that it came from two sources, 
but I believe this is something your committee should check and 
double check. It is necessary and most important for your commit- 
tee to check the files of the FTC and to get all record of interoffice 
communications on these major cases, and particularly the quantity 
discount case. 

Finally, Mr. Chairman, smal] business of this Nation looks to the 
invaluable help of the Small Business Committees of the Congress. 
That is why we in their behalf have fought over the years for the 
creation of these committees. Without the help of these committees 
for the past decade or more, it is a safe conclusion the number of small 
businesses in our economy would have been considerably reduced. It 
is a positive fact there was no interest bv the Government of the agen- 
cies in small-business problems until these committees were created 
by the Congress. 
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And now—destroy the Robinson-Patman Act and small business can 
turn the lock on their doors—they are through. 

I thank you, Mr. Chairman. 

The Cuarrman. Thank you, Mr. Burger. 

I well remember the date you mentioned, March 4, 1936, and I well 
recall that important meeting, where there were people from every | 
of the 48 States assembled at Constitution Hall, at which time this 
bill was presented to them and they approved it as representing all 
types of business and industry throughout the Nation. Preceding 
that meeting in 1935 Speaker Joe Kyrns, of Tennessee, Speaker of the 
House of Representatives, appointed, a select committee to investigate 
the American Retail Federation. That was at the instigation of the 
Honorable John J. Cochran, a very fine, able, distinguished Member 
from the State of Missouri. | 

The resolution passed, but Mr. Cochran did not want to assume the 
chairmanship of the committee, although he rated it, because it is 
customary for the Speaker of the House to appoint as chairman the 
Member who is author of the resolution. e Speaker, after con- 
ferring with me, asked that I assume the chairmanship of the com- 
mittee. He knew of my interest in these problems. 

I read the resolution. It didn’t go far enough, and I said, “Mr. 
Speaker, if you will just add one sentence to this resolution, or one 
phrase which would permit the committee to investigate large-scale 
buying and selling, I will be very glad to assume the chairmanship 
of the committee, and we can vente do some good.” He agreed to 
that, and we put through another resolution to amend the first one. 
He then appointed me chairman of the committee, which I, of course, 
appreciated very much and am still glad that he did. 

e had a good committee, and I haven’t been working long until 
I asked for the services of Mr, MacIntyre, here, who was then with the 
Federal Trade Commission. I got him lent to my committee. At 
that time, such loans could be made, although since that time, it has 
been made impossible. Mr. MacIntyre and I worked—he was the staff 
director—for a number of months, and we had some startling testi- 
mony as you will recall. 

Mr. -Burcer. That’s right. 

The CHarrman. And by reason of that startling and shocking 
testimony, which disclosed that one concern had gotten as much as 
$10 million a year in secret and preferential discounts and rebates, the 
Robinson-Patman bill was introduced. 

At one time it was proposed that the carload be made the limit for 
discounts. In other words, anyone who buys a carload would get the 
maximum discount. 

I remember I testified for that proposal pointing out that the ICC 
had adopted the carload as the maximum for discounts in freight 
rates. And I remember they put me through an awful cross-exami- 
nation, asked me what about razor blades, phonograph needles, and 
things like that. And they kept going on that way for days until some- 
one finally came up with the suggestion which I thought was a good 
one. 

I was at that time rather anxious to get out of the situation I was in. 
At the same time I had your support, and I had the support of Colonel 
Rowe, of the United States Wholesale Grocers, who is here now, but 
we decided that we would leave the quantity limit up to the Federal 
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Trade Commission; let the Federal. Trade Commission decide what 
it should be in particular industries, The Federal ‘Trade Commission 
could decide that the limit would be, say, 100 pounds, in commodities 
like razor blades and phonograph ‘bites, or a carload in the case 
of rubber tires. That was the final understanding, wasn’t it? 

Mr. Burcer. That’s right. 

The Cuatrman. So the law was written to give the Federal Trade 
Commission that power. But they have certainly been taking a long 
time to exercise that power. 

Mr. Burcer. Eleven years. 

The Cuatrrman. And you know the history of it. They finally did 
it. It went to the courts and was slapped down. But still there 
is a need for the law and it is needed in the industry you represent, the 
rubber-tire industry, as much or more so than any industry I know 
of. At that meeting on March 4, 1936—we called that day the inde- 
pendence day for the independents. 

Mr. Buroer. I have the picture in my officer, Mr. Chairman. Over 
2,000 small-business people were there. 

The Cratrman. Yes, sir; and they were there from all over the 
Nation. The hall was jammed, and we took all day, until late in the 
evening, setting up the resolutions after the speeches were made. The 
small-business people went into that with determination. 

They went to their Members of Congress and said, “You have got to 
do something. Independent business cannot survive unless the inde- 
pendent merchant is given a chance to buy on terms as favorable as his 
big competitors.” And that is what caused the passage of that bill. 
I now have a bill, Mr. Burger, that you are probably familiar with, 
that makes it the duty of the supplier or seller to disclose to all of his 
customers his maximum discounts under all conditions. 

Mr. Burcer. We in the Federation are 100 percent for that. 

The Crarrman. As you know, as the law now is, it is not 100 
percent effective, because they can still make discriminations on the 
sly, and run the risk of violating the law, but they will run that risk. 
But it oceurs to me it would be a fine thing for the manufacturers to 
have a Jaw such as my new bill, H. R. 567, provides. Then you would 
do business, all cards on the table face-up, and you would know what 
you were doing. Do you think that would be a good addition to the 
law. 

Mr. Burocer. No question about it. Mr. Chairman, I heard Mr. 
Simon here this morning make a statement, in answer to a query from 
the Chair, that it should be permissible for Sears, Roebuck to enjoy a 
12-percent differential over the competitors of Sears in tires. Well, I 
went into the tire business as an independent in 1999. TI stayed in it 
practically up to 1941. God willing, I always hope to remain a mem- 
ber in that industry for reasons best known to me. Mr. Simons said 
in answering the question that if the contract relationship between 
Goodyear and Sears would give Goodyear a wider distribution of tires, 
Goodyear should be allowed to make a discrimination in Sears’ favor. 
He failed to inform the committee that when that contract was 
instituted in 1925, Goodyear at that time had the finest type of dealers, 
and in numbers throughout the Nation. There was no reason for dis- 
criminating in favor of Sears, except that they wanted that volume, 
and that volume was created at the expense of the independent tire 
trade. It was the ruination of thousands of dealers throughout the 
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United States, and has created cancers in the rubber-tire industry that 
have never yet been cured. ” 

Mr. Roosevelt, in October, this past month, four trade association 
secretaries met with me in the Hollywood Roosevelt Hotel. It was my 
regret to those four gentlemen that I did not invite the press, because 
they were representatives of the gasoline trade, representatives of the 
liquor industry, representatives of the automotive parts industry ; the 
whole topic of the conference—for 2 hours until | called quits—was 
of violations and preferential prices that are going into that area down 
there, coming from large suppliers, that these fellows could not hope 
to meet. 

So they are going to meet on November 7 of this month, and I think 
they will probably have some suggestion that they are going to make 
to you at my instruction. 

he Cuairman. Didn’t you agree with that illustration I gave this 
morning? Now, you have been following the Robinson-Patman Act 
all the time. Wasn’t the law intended to make sure that a business- 
man is not discriminated against, or destroyed, by the supplier who 
has selected him as his agent in his community / 

Mr. Burorr. There is no question. Mr. Chairman, in your own great 
State of Texas I know members of the rubber-tire industry whose 
tg of business are, in miniature form, equal to B. Altman’s in New 

ork, or to Garfinckel’s in Washington, that once gave a rubber 
company a half million or more, not in war business but in peacetime 
business. 

What did the rubber companies do in appreciation for the 25 or 30 
years of service? They opened up company-owned stores, which means 
that no dealer, no matter how smart he is, can hope to compete with 
his own supplier for consumer trade. They are no longer interested 
in passenger-car tires. They are interested in tonnage items, the truck 
and bus tires. 

In Mr. Roosevelt’s area down there in southern California, the mor- 
tality of tire dealers is tremendous. On October 29, in Lincoln, IIl., 
or Springfield, Ill., the dealers adopted a resolution in condemnation 
of these manufacturers going in and soliciting their own accounts, 
so-called “tonnage accounts,” at prices at which the dealers can’t even 
buy. Why! Because, with the blessing of the Federal Trade Com- 
mission apparently, the Robinson-Patman Act is now looked upon as 
a dead-letter law. 

Coming through Canada this fall I was talking to some gentlemen 
high up in business in Canada, I was commending him on the Canadian 
Combines Commission, a splendid Commission, which levies tremen- 
dous fines of $1 million or more for violations of the antitrust laws. 

They said, “Burger, it doesn’t mean anything, because they are back 
doing it again within 12 months, knowing that there will be another 
10- or 15-year lapse before they are picked up again, and they charge 
that fine off as an expense of doing business.” 

Mr. Rooseverr. Mr. Burger, I refer to page 9 of your testimony 
which relates to the stores which are olan and operated by the tire 
companies themselves and which are in competition with the indepen- 
dent retail outlets. Would you suggest that it might be proper— 
because of the ability of the company-owned store to do things under 
the table and with such advantages—to eliminate that type of com- 
petition ? 
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Mr. Burcer. There is no question, Mr. Roosevelt. I might call your 
attention to the hearings in 1942 before this committee, which was 
then chairmaned by your present chairman. Realizing then the plight 
of these independent tire dealers, it was the unanimous recommenda- 
tion of the committee, by resolution directed to the President of the 
United States and to the Government agencies, that for the duration 
of the war, all tires sales and services be channeled through the 
independent. 

Then some 3 or 4 months later, the Honorable James Murray, chair- 
man of the Senate Small Business Committee, held hearings and in- 
vited the proponents and the opponents to meet with him at the Am- 
bassador Hotel in Atlantic City, N. J. Senator Murray asked those 
major tire companies for the duration of the war, “Cease your oper- 
ation in the retail field,” and they-told him “no.” 

Mr. Roosevett. I want to point out, Mr. Burger, this is not the 
same thing known as divorcement. In other words, if the tire com- 
pany chooses to have their own retail outlets, owned and operated by 
themselves exclusively, that is one thing. 

Mr. Burcaer. I have said that repeatedly before committees. We 
have said that before, Mr. Roosevelt, before committees, and I say it 
before this committee. If the tire manufacturers believe it is more 
economical to serve the public through their own retail stores, then 
why don’t they have the common decency to come out and tell the 
dealers, “We don’t need you any longer.” 

Mr. Roosevett. I have a couple of other questions. I notice on page 
11 that you say the Federal Trade Commission gives as its excuse, and 
I am sure we have all heard it many times, “We would like to do it if 
we could get special appropriations from the Congress.” 

Mr. Burcer. That’s right. 

Mr. Roosrvetr. For the benefit of my colleagues, I think one of the 
important things is to try to get indications from the Federal Trade 
Commission that they have asked the Bureau of the Budget for suf- 
ficient funds to do this job, and if they haven’t asked the Bureau of the 
Budget for sufficient funds, then this kind of excuse should not be 
accepted by committees of the Congress. 

Lastly, on page 13, I notice you recommend that the antitrust juris- 
diction of the FTC should be eliminated, unless it can do a better job. 

Mr. Bureer. Quite true. 

Mr. Rooseverr. And I would particularly like to have you com- 
ment, if you have had an opportunity to look at. it, on the testimony 
given by Professor Schwartz before this committee the other day, 
where he suggested the creation of a permanent “free enterprise com- 
mission,” as he called it, to function within the Department of Justice, 
and to take over completely from the Federal Trade Commission the 
antimonopoly functions now delegated to the Federal Trade Com- 
mission. Would you at this time be prepared to say whether you think 
that is a helpful suggestion? 

Mr. Burcer. Mr. Roosevelt, I live with small-business problems 24 
hours a day, 7 days a week, and I will tell you gentlemen of the com- 
mittee their position today is deplorable. Small-business men look:to 
the Small Business Committees of the Congress as their first protector. 
They are of the opinion at this time, from what I gather, and this is 
the truth, the whole truth, so help me God, that these antitrust agencies 
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won’t do anything, or by the time they do, the damage has already 
been done and they are out of the picture. 

Before I would come to a conclusion that we need a new agency, I 
would like to have this committee, among other things, satisfy itself, 
within the next few months, that things are running according to 
Hoyle down in that agency—the FTC. 

There is a new administration down there. At least give them a 
chance to come through. And if they don’t come through, then there 
ought to be some alternative, i in some agency, to bring about the en- 
forcement of these antitrust laws to bring relief at the local level to 
small indepenent business. 

Mr. Roosevetr. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Hill? 

Mr. Hitt. Is it your opinion, Mr. Burger, that if the Robinson- 
Patman Act was enforced the way it is written and the way it is on the 
statute books, that we could clean up some of these pricing conditions 
that we face, or does it need to be changed ? 

Mr. Bureer. No; there is no change needed in the law. The law, in 
my opinion asa layman, isO. K. There is nothing wrong with the law. 

What is wrong with the law has been the enforcement. I say to you 
in all sincerity that when this law was put on the statute books, I 
talked to many top businessmen in various industries and they were 
"7 much concerned about this law—the impact and the danger of 
violating the law—and they moved very, very cautiously for months 
after the law was on the books, until they saw the negative action in 
the Federal Trade Commission, and then they went around it in a 
different way. 

Mr. Hitz. Since you have shown considerable interest in the tire 
business, are there no independent tire manufacturers today that 
actually protect their local retailers? Do they all compete against 
him? It is a known fact that the manufacturers come right out to 
small towns and compete with their own retailer. Are there any in- 
dependents ? 

Mr. Burcer. You know, Mr. Hill, what you have got in the rubber 
industry today. You have got four that dominate. T will answer you 
that way. You have got four that dominate the industry, and that 
seems to be the pattern in all industry. 

Mr. Hitz. You have no way to protect a tire dealer at all ? 

' Mr. Burcer. There is no way except through the enforcement of this 
aw. 

Mr. Hitz. You know that automobiles run on tires. Now, let’s get 
to the automobile business. You were here this morning when I men- 
tioned the bootlegging of automobiles. That is more interesting to me 
than all this argument between witnesses and lawyers. What are we 
going to do with the local automobile dealers? Are they going to get 
out of the picture ? 

You see the picture coming, not in clear view. Are the automobile 
retail merchants going to tread the same path to destruction that you 
are talking about in the tire business? If you are going to permit 
people from out of the State to come in and sell right in the very area 
where this man has built up a 25- or 30-year-old business, he knows his 
community, he knows the folks he is dealing with, and let a bootlegger 
come in and sell new cars and protect the bootlegger, then what is going 
to happen to the little retail automobile sales group ? 
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Mr. Burcrr. The bootlegger may be a necessary part of the auto- 
mobile industry, because it is an outlet for surplus cars that dealers 
are forced to take from the car manufacturer. 

I am very well acquainted with the car manufacturer. As for the 
car dealers—it used to be my business for 25 years, supplying them— 
they have to take what is shipped to them from the factory. 

Mr. Hitz. Are they still forcing them to buy? 

Mr. Buroer. Like never before. 

Mr. Hitz. Are you sure of that? 

Mr. Bureer. Oh, yes. 

Mr. Hix. Today? 

Mr. Burcer. Oh, yes; no question about it. 

Mr. Hit. I have heard no complaint on that phase of the problem 
at this particular time. 

Mr. Burcer. The trouble lies in Detroit and Flint. 

Mr. Hix. How is that ? 

Mr. Buroer. The trouble lies in Detroit and Flint, forcing these 
dealers to take cars, notwithstanding what they may say to the con- 
trary. I have a good acquaintanceship, Mr. Hill, with members of 
that industry. 

Mr. Hitt. You think that brings about the bootlegging ? 

Mr. Bureer. Where else could it come from? The bootlegger can’t 
steal cars. 

Mr. Hit. Thereis a number on every motor. 

Mr. Burcer. You ought to see the new cars down in southern Cali- 
fornia, acres of them. Until there is some sense or reason in car 
production 

Mr. Hrix. Let me ask you this: Is the answer that we are getting 
up, dividing up, as Mr. Roosevelt mentioned a while ago, certain 
areas, that any car sold to anyone in that area, the dealer in that area 
would get the discount, regardless of where the man lived that bought 
the car? In other words, if he lives in this community, this dealer 
in that area must have the profit on the automobile. 

Mr. Burcer. Well, I think they tried such a provision as that, and 
I think the Department of Justice outlawed that provision in the con- 
tract—the protected territory provision. 

Mr. McCuttocs. Hasn’t that been done within the last decade or 
less ? 

Mr. Burcer. Yes. And I think the Department of Justice ruled it 
out as a violation of the antitrust laws. 

Mr. McCutiocn. And I repeat, within the last decade? 

Mr. Buroer. Oh, within the last decade; yes. I think it was 1947 
or 1948 the Attorney General ruled it was a violation of the antitrust 
laws. 

Mr. Hux. Well, that could be easily fixed by Congress. 

Mr. Burcer. I beg your pardon ? 

Mr. Hutt. I say the Congress still passes the laws. 

I am not sure but that you are not going to have to provide some 
sort of a remedy like that, that you must have a certain area given over 
to certain dealers. 

Mr. Burcer. Mr. Hill, it doesn’t apply only in automobiles. In 
many of our leading industries today. we have overproduction, they 
have got to dispose of the merchandise and they don’t care where it 
goes to. 
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Mr. Hu. Well, we are getting that on the farm problems right now, 
where you break the farmer by asking him to reduce this great vol- 
ume that we have, and then when he winds up being a good, cheap, and 
efficient producer, we cut his throat. That is a deplorable situation. 

Mr. Bureer. There is only one request I would like to make, Mr. 
Chairman, before I leave the stand. 

I want to thank the committee for the time given to me here, and I 
also urgently request that the deadline may be coming up on the quan- 
tity discount action, on November 6, and it is my hope that some 
special communication will go to the Assistant Attorney General or 
the Attorney General of the United States, that they take the proper 
course to appeal that decision of the Federal District Court of Sep- 
tember 7, 1955, on the quantity discount rule. 

The Cuatrman. Mr. MacIntyre? 

Mr. MacIntyre. Mr. Burger, weeks ago you called the attention 
of the House Small Business Committee to some complaints that had 
come to your attention from the baking industry, about discrimina- 
tions in price. 

Mr. Burger. Yes, sir. 


Mr. MacIntyre. As a result of those complaints, the committee 
staff took the matter under study and we are working on it. Have 
you very many such complaints coming to your attention ? 

Mr. Bureer. Well, here is a letter, Mr. MacIntyre, dated October 26, 
1955, from the Debus Baking Co., of Hastings, Nebr. It is as follows: 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington Building, 
Washington 5, D. C. 
(Attention: Mr. George J. Burger, vice president.) 

Dear Sir: The undersigned, Debus Baking Co., is a wholesale bakery in 
Hastings, Nebr., and is engaged in baking and selling bread wholesale in this 
area. We should like to submit the following information to you. Campbell 
Taggart, Inc., wholesale bakers, with home offices in Dallas, Tex., have a bakery 
in Grand Island, Nebr., in which they do business as Rainbow Bread Co. This 
company, since some time in September 1955, has been attempting to gain en- 
trance in the bread market in this area with their brand name of “Rainbow 
Bread” in the following manner: 

(1) Giving retail food merchants free bread for 3 to 4 weeks, and in some 
places longer. 

(2) Making cash offers to merchants to put their bread in their stores. 

We believe these practices are contrary to the antitrust law. Such practices, 
if continued, can make it impossible for an independent baker to compete with 
such a corporate chain baker who can subsidize one market to gain an advantage 
over local competition. 

We have written the Federal Trade Commission, Attention: Floyd M. Brown, 


stating these facts. If you can give us any help in this matter we would ap- 
preciate it. 


Very truly yours, 
DeBus BAKING Co., 
By SAUNDER DEBUs, 
President. 
Mr. MacIntyre, I think that same Mr. Floyd Brown has had similar 
cases from Boonville, Mo., and Topeka, Kans., dating back to Jann» ry 
or February of this year, or maybe December 1954, so here is anotlier 
situation of the same kind in the bread industry. 
Mr. Rreutman. Could I ask the witness a question. Would you 
yield, counsel ? 
Do you feel that there are provisions in the present antitrust laws 
that will prohibit that type of operation if properly enforced ? 
74645—56—pt. 1——15 






220 PRICE DISCRIMINATION 


Mr. Bureer. Well, Mr. Riehlman, I am not a lawyer. 

Mr. Rrenitman. Well, you have had experience. 

Mr. Bureer. I think there is something in what this fellow from 
Hastings, Nebr., said, where the attempt to go in there to destroy 
competition or monopolize, I think the action of this party is unfair 
competition. 

Mr. Rreutman. Were you present yesterday when I, with my col- 
league Mr. Yates, discussed this matter with Professor Schwartz? 
On price discrimination in the bread field ? 

Mr. Burcer. No; 1 was not. 

Mr. Rrentman. If I am not mistaken, his statement was, in sub- 
stance, that there was nothing in the present antitrust laws that would 
prohibit, even if properly enforced, that type of operation. 

Mr. Burcer. Vell, Mr. Riehlman, I remember testimony before 
the House Judiciary by a member of the Federal Trade Commission 
within the past few years, where he traced the action of a bread com- 

any, I think in Illinois, going out with special deals across the Jine 
into Indiana. He related at that time the Commission had made a 
study over close to 2 years, and when the chairman of the committee, 
Mr. Celler, asked the witness what final action was taken by the Fed- 
eral Trade Commission on this practice, the witness answered he 
didn’t know. 

So this is a similar thing happening in Nebraska and happening in 
Boonville and happening in Topeka, Kans. 

Mr. Rrentman. The man that testified, was it Dr. John M. Blair? 

Mr. Burcer. That’s right. 

Mr. Rreximan. I think it is my understanding from my colleague 


that he is going to be before this committee to ae is that correct ? 
u 


Mr. MacIntyre. He has been called to testif rsday morning, 
and will show the facts about a number of anal independent bakers 
in Western States; he will explain how large producers have been dis- 
criminating, with disastrous results. 

Mr. Rreximan. Mr. Chairman, I am sorry I will not be able to be 
here Thursday because of a previous engagement, but I do feel that we 
should interrogate these witnesses, and also those representatives from 
the Federal Trade Commission, if we are going to have more of them 
here, in respect to the activities that are being carried on in this par- 
—_ field which we have just referred to, and that is the baking 
industry. 

Now, in my own State we are faced with a situation which I related 
yesterday, where either the chain itself manufactures its own bread 
and sells two loaves to the customer at a price which the individual 
baker cannot produce and deliver it to that store door for, certainly 
it will in time, if that operation continues, eliminate the independent 
operator. 

Mr. Burcer. That is very true; you are right. 

Mr. Rrentman. And I feel very strongly that if the present anti- 
trust laws, if properly enforced, cannot do something to correct this 
activity, the committee should endeavor to try to bring about legisla- 
tion for that purpose. 

Let me ask you one other question. Mr. Burger, you are vice presi- 
dent of this independent 

Mr. Burcer. National Federation of Independent Business. 

Mr. Rusutman. How many members do you have? 
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Mr. Bourcrr. Approximately 100,000. 

Mr. Rrenitman. And are they from all fields? 

Mr. Burcer. All segments of the economy, individual members, no 
groups; all individual voting members. 

Mr. Rrentman. I have no further questions. 

The Cuarrman. Thank you very much, Mr. Burger. 

Oh, excuse me. Mr. McCulloch ? 

Mr. McCuttocn. I have several questions in this field. Are you 
any longer associated with the National Tire Dealers Association ? 

Mr. Burcer. No. I was dismissed from their employ on Janu- 
ary 1, 1941. 

r.McCuttocu. Are you a member of that association ¢ 

Mr. Bureer. Well, I have been an honorary life member since 1926. 

Mr. McCuttocu. Do you participate ? 

Mr. Bureer. No. 

Mr. McCuttocu. You don’t participate in their activities ¢ 

Mr. Burcer. None whatsoever. 

Mr. McCutuocu. As I understand it, you are of the opinion that 
the competition of tire manufacturers or suppliers at the retail level is 
a monopolistic practice ? 

Mr. Burcer. No question at all on that, Mr. McCulloch. 

Mr. McCutxocn. Is that quantity of business a substantial quan- 
tity of the tire business of the country ? 

r. Burcer. Well, let me answer you this way. Again before this 
House Small Business Committee, I think it was about 4 or 5 years 
ago, 1947 I think it was, a Dr. Warren Leigh, of the University of 
Akron, submitted figures to that committee on the distribution of units 
of tires. I think Mr. Joe Cross was a staff member of the committee 
at the time, and he discovered in those figures that the increased sales 
taking place in the tire manufacturers’ stores was not so much in 
passenger car tires, but in the tonnage items—truck and bus tires. 

Now, after tire rebuilding became popular, they, the company- 
owned stores, in many instances began expanding their operations in 
that business, which was wholly and solely developed by the inde- 
pendent tire dealers. 

Mr. McCutiocu. Do 7 know or do you have any idea of an ap- 
proximate percentage of the total tire business that is in the hands 
of the manufacturer at the retail level? 

Mr. Burcer. Well, if I could truthfully and honestly answer your 
question, I would win more than $100,000. 

Mr. McCutuocu. Do you have any idea? 

Mr. Bureorr. Well, I will tell you this much. There has been no 
slowing up process in the opening of these stores. The stores are 
established in main trading areas. 

Mr. McCutxocn. Well, Mr. Burger, do you have any idea? 

Mr. Burcer. There is no way you would be able to find that out. 
They are not going to disclose those figures. They were requested to 
furnish this information to the Senate Small Business Committee by 
the late Senator Taft and Senator Mead—it was never furnished. 

Mr. McCutxocn. Then your answer is you don’t know ? 

Mr. Burocer. We have an idea. 

Mr. McCuttocn. What is it? 

Mr. Burcer. We have an idea that they are getting the biggest bulk 
of the business. 
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_ Mr. McCuxtocu. More than 50 percent of the retail tire business 
is—--— 

Mr. Bureer. I am talking about 

Mr. McCutrocn. Wait a minute, now. 

Mr. Burcer. When you say the retail tire business, I ask you, please, 
to break that down between passenger-car tires and truck and bus 
tires. 

Mr. McCutxocu. I am asking you a question, and then later on, 
if you wish to break it down into items. I will be very happy for you to 
do so. I will repeat the question, Mr. Chairman. 

First of all, how much of the total retail volume of the tire busi- 
ness, in your opinion, is now controlled by the manufacturers? That 
includes everything. And after you have answered that, you can break 
it down into a thousand items, if you want to, if there be that many. 

Mr. Burcer. Well, I will answer you this way. I would believe 
that their business in the stores, on the retail tire trade, the combined 
stores in an area, is equal to the dealers’ business in that area. 

Mr. McCcuttocn. Then, you mean to lead me to the conclusion that 
the retail volume of the manufacturers is approximately 50 percent of 
the total retail volume? 

Mr. Burerr. With the exception of the tires sold by the oil com- 
panies and the mass distributors, which is a good portion of the busi- 
ness. 

Mr. MeCuntocn. And what would you think that proportion would 
be. roughly ? 

Mr. Burcer. Well, there are many different opinions on that. 

Mr. McCutiocu. What is your opinion ? 

Mr. Burcer. I could not go and make a supposition. Some say they 
get a certain percentage, certain manufacturers say the big competi- 
tion in the tire industry comes from Sears and Ward and Western 
Auto Supply. 

Mr. McCutziocn. What is your best estimate ? 

Mr. Burcer. I would just be giving vou a guess, and my guess would 
not be better than the next fellow’s. 

Mr. McCciiocn. You do not know that ¢ 

Mr. Bureer. No; definitely no. 

Mr. Roosevetr. Mr. McCulloch, would you yield for one moment ? 

Mr. McCctuocn. Yes. 

Mr. Roosevevt. In relation to the volume, is it also, however, not 
true that, for instance, in the retail gasoline field, that there it is not 
particularly important whether it is a tremendous volume that is done 
by the station owned by the big oil company or not? It is the existence 
in the area of that station, because that station can in turn set the 
price which forces all of the so-called independent dealers of the 
same brand of gasoline to follow along exactly the same price, so the 
importance cannot always be judged simply by whether or not it 
is a large quantity that is handled. _ 

Mr. Burcer. That is correct; that is the truth. You hit the nail 
on the head. ; 

Mr. McCutzocx. Now, you have spoken about truck and bus tires. 
Are retail independent tire dealers ordinarily in a position to handle 
that type of tire? 
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Mr. Burerr. No question, the same as they are any other tire, Mr. 
McCulloch. They have the service facilities, the contacts, and every- 
thing. They have the acquaintanceship. 

Mr. McCuttocu. Is that true, regardless of the size of the locality ? 

Mr. Burger. It doesn’t make any difference what the locality is. 

Mr. McCu.iocu. Do you know whether or not it is the policy, for 
instance, of the tire os the manufacturers, to establish—each 
and every one of the big four, we will say—to establish stores in towns 
and localities where there is adequate service by independent tire 
dealers ? 

Mr. Bureer. I will answer you, very definitely, “yes”. 

Mr. McCutxocn. It is their policy ? 

Mr. Buracer. Yes, siree. 

Mr. McCotxocu. That is what I am trying to find out. 

Mr. Burger. I think Mr. Patman knows Dallas, Tex., well. I will 
go into Akron, Ohio. I will go into Chicago, Il]. I will go into San 
Francisco, and I will go into Los Angeles. 

Mr. McCutxocu. How about the smaller places? 

Mr. Burcer. Well, they are even going into those fields because 
suburban areas are increasing today in population. 

Mr. McCuttocn. And they are going in there as a matter of policy, 
where there is adequate service by the small independent dealer? 

Mr. Bourcer. It doesn’t make any difference. 

Mr. McCuttocx. Do you know whether the company-owned retail 
stores charge less than the price that is suggested to the independent 


retailer on any given items? 
Mr. Burcer. Well, they have more tricks than Carter has liver 


pills, to answer your question, in the price that it is sold to the con- 
sumer. There are more ways of answering that question, Mr. Me- 
Culloch, by adjustment, by a lot of subterfuge. 1 am just looking 
for this communication from Springfield, or Peoria, or Lincoln, 
i 

Mr. McCutiocn. Could you give us a list of these subterfuges and 
tricks that are employed by the companies to give a better price to Mr. 
X than Mr. Y can get from an independent 

Mr. Bouraer. Yes, gladly. 

Mr. Roosrvett. I would like to give one now, Mr, McCulloch. You 
trade in a tire, you trade it in with a company representative; he can 
give you, undoubtedly, a much better price because he can then go back 
and process it with his company and get all kinds of allowances for the 
material that he turns in. Therefore, he can actually give you a 
lower price on your new tire than the independent dealer possibly 
can, and he cannot meet the competition. 

Mr. McCuttocu. And that is in accordance with proven plan? 

Mr. Rooseverr. Proven plan; and it is done every day of the year, 
as far as I know, all over the United States, but I can only speak for 
southern California. 

Mr. Burcer. Mr. McCulloch, answering your question, I would be 
glad to furnish that information. I will refer to Senate print No. 3 of 
the Senate Small Business Committee of 1941, that is just as correct 
today as it was 17 years ago. 

Mr. McCuntocu. Are those subterfuges and tricks a violation of 
law? 

Mr. Bureer. I told you that in my testimony. 
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Mr. McCuttocn. Well, I would be glad if you would repeat it. 

Mr. Buraer. I said they are in clear violation of the Robinson-Pat- 
man Act. 

Mr. McCutiocu. And how long have they been going on ? t 

Mr. Bureer. Ever since the Robinson-Patman Act was put into 
effect, and prior to that. j 

Mr. McCutiocu. And what agency of Government is chargeable 
with the enforcement of the law ? 

Mr. Burcer. I said the Federal Trade Commission. 

Mr. McCutxocu. They have been—— 

Mr. Burcer. Negligent. ; 

Mr. McCuutocu. Negligent, or refusing to enforce the law since 
1936? 

Mr. Burcer. Exactly. 

Mr. McCuuxocn. And that is not a new experience ? 

Mr. Burcer. No; I said that very definitely. 

Mr. McCuttocu. Then it is your opinion we don’t need any new 
law ? 

Mr. Bureer. Definitely no. 

Mr. McCuutocn. We only need enforcement of existing law? 

Mr. Burcer. Exactly. 

Mr. McCuttocn. I was interested in the number of members of your 
organization, a hundred thousand strong. 

Mr. Burger. Yes, sir, 100,000. 

Mr. McCutiocn. What is the cost of membership in your organiza- 
tion ? 

Mr. Burcrr. Minimum is $12 a year, maximum $100. 

Mr. McCutxocu. So your total membership dues last year or this 
year is $1,200,000 ? 

Mr. Burcer. It might have been. 

Mr. McCuttocn. Approximately ? 

Mr. Burcer. Yes. 

Mr. McCutiocx. What have you done with that much money, Mr. 
Burger ¢ 

Mr. Burcer. Well, that is a good question. 

Mr. McCutiocu. It certainly is. 

Mr. Burcer. We have close to 200 men in the field. 

Mr. McCuttocn. What are they doing ? 

Mr. Burcer. Calling on small business, on their problems. 

Mr. McCutxocn. Soliciting membership ? 

Mr. Borcer. Exactly, at the same time. 

Mr. McCutiocr. How much do they receive ? 

Mr. Burcer. I have nothing to do with that, Mr. McCulloch. 

Mr. McCctiocn. Do you know ? 

Mr. Burcer. I sup they get a ly portion of it. 

Mr. McCutiocn. you know what they get for that? 

Mr. Burcer. Well, I suppose they must get anywhere from 25 to 40 
percent. 

Mr. McCuttocn. Do you know exactly? 

Mr. Burcer. I su : it is somewhere within that. 

Mr. McCutxoca. you know? 

Mr. Burcer. I don’t know what bearing this would have on the sub- 
ject matter, on the antitrust laws, but I am willing to answer the 
question. 
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Mr. McCuutocu. All right. Would you answer it? 

Mr. Burcer. Suppose we gave 50 percent; I don’t know whether 
we do or not. 

Mr. McCutiocn. Can you find out for us? 

Mr. Burcrr. Why, yes. 

Mr. McCuttocu. Will you find out for us? 

Mr. Burerr. Yes, by all means. 

Mr. McCutxocn. And will you submit it to the committee? 

Mr. Burcer. Yes, by all means.’ 

Why don’t you ask the executive salaries? 

Mr. McCutiocn. I will be glad to have that. 
eign Bureer. All right, I will answer that. The total doesn’t exceed 

5,000. 

Mr. McCuttocu. What is the president’s salary? 

Mr. Bureer. I said the total executive salaries, that includes mine, 
the vice president, general counsel. 

Mr. McCutiocu. What does the president receive ? 

Mr. Bureoer. I don’t know. 

Mr. McCutiocu. What do you receive, Mr. Burger? 

Mr. Bureer. I file under the Lobbying Act. 

Mr. McCuttocn. Do you object to telling me what you receive? 

Mr. Borerr. I will be tickled to death. 

Mr. McCutxocn. All right; what is it? 

Mr. Burcaer. I get the large, magnificent sum of $5,000 a year re- 
tainer. Does that satisfy you? 

Mr. McCutiocn. Well, that answers it. 

Mr. Burcer. Isn’t that a magnificent sum of money ? 

Mr. McCutiocn. Yes. 

How much money did you get as expenses last year, since you wanted 
to go into this phase? 

Mr. Burcer. tt didn’t exceed that amount. 

Mr. McCuttocn, For all purposes? 

Mr. Burcer. Exactly. 

Mr. McCuttocn. Your total receipts from the National Federation 
of Independent Business, Inc., was not in excess of $10,000? 

Mr. Burcer. Between ten and eleven thousand dollars, tops. 

Mr. McCutiocu. Last year? 

Mr. Burcer. Right. is year, too, 

Mr. McCuttoon. Well, this year isn’t over yet. What did you 
say your president received ? 

r. Burcer. I didn’t say, because I don’t know. 

Mr. McCutiocu. Do you have an officer by the name of Mr. Wim- 
mer, from my State? 

Mr. Burcer. Yes, in charge of public relations. 

Mr. McCutxocn. Do you know what he receives ? 

Mr. Bureer. I do not. I don’t think he gets any more than I do. 

Mr. McCutxocn. Can you furnish that information ? 

Mr. Burcer. You will have to get that from Mr. Wimmer. I have 
nothing to do with that. I have nothing to do with his figures. 

Mr. McCutiocn. Are you a member of the board of directors? 

Mr. Bureer. Exactly. 


1Mr. Burger subsequently informed the Committee that he was unable to supply the 
information referred to. 
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Mr. McCutzocn. How long have you been a member of the board 
of directors ? 


Mr. Burcer. The last 8 or 9 years. 

Mr. McCutxocn. Did you help fix Mr. Wimmer’s salary, as a mem- 
ber of the board of directors ? 

Mr. Bureer. No, sir. Mr. Wimmer was a member of the board and 
an executive officer of the federation before I became connected 
with it. 

Mr. McCutxocn. You said you did not help fix his salary ? 

Mr. Burcer. No. 

Mr. McCvutziocn. Did you vote on his salary ? 

Mr. Buraeer. It is voted at the annual meeting. I wasn’t there. 

Mr. McCutiocn. You weren't there? 

Mr. Burcer. No. 

Mr. McCvutiocn. Do you know who was there at that meeting? 

Mr. Burerr. Why, yes. I suppose there was a quorum, under the 
bylaws of the State of California there must be, to hold a meeting. 

Mr. McCutiocn. How many directors of your organization do you 
have? 

Mr. Burcer. About 11 or 12. I can’t tell you right at the moment. 
It can’t exceed 12, I don’t suppose. 

Mr. McCutiocn. Did you receive a copy of the minutes of that 
board of directors’ meeting ? 

Mr. Buraer. Yes. 

Mr. McCctiocu. Do you have that? 

Mr. Burcer. Yes. 

Mr. McCutziocn. Could you furnish it? 

Mr. Burcer. There would be no secret about that. Certainly I 
would furnish it. 

Mr. McCuttocn. Is this a corporation for profit ? 

Mr. Burcer. None; no, sir. 

Mr. McCutiocu. How much surplus is there in the treasury of this 
corporation now ? 

Mr. Burcer. I can’t recall right at the moment. 

Mr. McCutiiocr. Do you have an annual members’ meeting ? 

Mr. Burcer. No, we do not. 

Mr. McCuntiocn. Does the rank-and-file membership—— 

Mr. Burerer. We have a meeting every month when we vote on 
propositions. 

Mr. McCutiocn. Does the rank-and-file member have a vote on 
every matter that is decided by your corporation, at some time during 
the year? 

Mr. Burcer. They have every right to vote on anything pertaining 
to a legislative economic problem. 

Mr. McCuttocn. Do they have the right to vote on the policy of 
the nonprofit corporation ¢ 

Mr. Burcer. Not that I know of. I don’t suppose there is any right. 
They have never exercised their right. 

Mr. McCutxocn. I didn’t understand you. 

Mr. Bureer. I said I don’t suppose they have ever exercised the 
right, or had need to exercise their right. 


2Mr. Burger subsequently informed the committee that he is unable to supply the 
nformation referred to. 
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Mr. McCunsocu. Well, I didn’t ask that. I asked whether they 
have the right to vote. ; 

Mr. Burcer. I suppose they would. It is a membership corporation. 

Mr. McCu..ocu. Do you know, as a matter of fact, whether they do 
have that right, or whether there are different classes of memberships ! 

Mr. Burcer. There is only one class of membership. 

Mr. McCutxocu. Do you have a copy of the charter? 

Mr. Burcer. I haven’t got a copy of the charter, no. I would have 
no reason to have it. 

Mr. McCutxocu. In addition to the general voting powers that 
members usually have in a nonprofit corporation, your members do 
vote on public questions; is that right? 

Mr. Burcer. That’s correct. 

Mr. McCuttocu. How do you get those questionnaires to the 
members ? 

Mr. Burcer. We get them through our mailing lists. 

Mr. McCutiocu. And of the 100,000 members that your organiza- 
tion has—— 

Mr. Burcer. Correct. 

Mr. McCuniocn. Approximately that? 

Mr. Burcer. Correct. 

Mr. McCuttocn. Approximately how many votes do you get on 
each series of issues that you submit for a vote ? 

Mr. Burcer. Well, you know, I go there every year just for that 
purpose, Mr. McCulloch. I was just there less than 30 days ago, be- 
cause every so often I am questioned by Members of Congress on that 
proposition, so it gives me the greatest pleasure to answer your 
question. 

Mr. McCutsoca. Go right ahead. ‘ 

Mr. Burcer. It will be my hope that any other business organiza- 
tion that comes before the Committee, that this same line of questioning 
be put. That includes the Chamber of Commerce and NAM. Now 
I will answer your question. 

I would say conservatively that the vote is not less than 10 percent 
of the total membership. 

Mr. McCutxocn. That is each issue that you get an expression of 
opinion on, approximately 10 percent of your members vote on it! 

Mr. Burcrr. Which is a high average, and it may reach 20 to 25 
percent on matters that are of vital interest to the members. 

Mr. McCutsocn. Let me ask you this: These votes are mandates as 
you call them, is that it ? 

Mr. Burcer. Exactly. 

Mr. McCutsocu. They go to the central headquarters and to the 
Members of Congress as well, is that right ? pl 

Mr. Burcrr. They go first direct to the Member of Congress. The 
vote itself never comes in our possession. It goes direct to the respec- 
tive Members of the House. a 

All we come in possession of is a recapitulation sheet giving the total 
vote of the area. That is sent to Chicago where it is tabulated. 

Mr. McCutiocn. By whom? Who sends that into Chicago? 

Mr. Burcer. The district chairman. 

Mr. McCutiocn. And he gets it from whom ? 

Mr. Burcer. He gets it from the federation. He is a member, the 
district chairman is a member. 
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Each district has its district chairman who is a member of the fed- 
eration, and the votes in his district come to him, and he in turn relays 
those votes to you and other members of Congress, and there is a second 
sheet. He sends you a white sheet with the ballots, and the second 
sheet he sends to Chicago. 

Mr. McCutxocn. Are your districts set up in accordance with con- 
gressional districts? 

Mr. Burcer. Congressional districts. 

Mr. McCuttocn. So when I get a mandate, when there are from 2 
to 100 votes cast, that represents the number of members—— 

Mr. Burcer. In your congressional district ; yes, sir. 

Mr. McCuttocn. That have voted on a particular question ? 

Mr. Burcer. Exactly. 

Mr. McCuttocn. So if it be 2 at 1 extreme that is the expression of 
2 small-business men ? 

Mr. Burcer. Exactly. 

Mr. McCouttocn. I? it is 100 on the other extreme, I am getting 
the opinion of 100 businessmen ? 

Mr. Burcer. Exactly. 

Mr. McCuttocn. I want to know definitely for my own information 
whether those members have complete voting rights on every issue 
which is decided by your organization, if they be present at the mem- 
bers’ meeting? And are they notified of the members’ meeting? 

Mr. Burcer. That I could not tell you. I have nothing to do but 
with the legislative end here in Washington. We hold no annual 
meeting of the members. We are holding a meeting every month 
when we send out the mandate ballot. The member is not under obli- 
gation to continue his membership in the federation. He continues 
it solely on the value and the good work of the federation. 

Mr. McCuzocu. I understand that. I am just trying to find out 
how your organization operates. 

Mr. Roosrevert. Mr. McCulloch, perhaps I can clear it up. I be- 
lieve this is a California corporation. 

Mr. Burcer. Exactly. 

Mr. Roosevetr. Under the California law a membership corpora- 
tion, as it is known, need not hold annual meetings of its member- 
ship. However, any number, I don’t know the exact proportion, but 
a certain proportion, a certain percentage of the membership may ask 
and may call a special meeting at any time. 

Mr. McCuttocu. In the absence of that requirement, who is the 
governing body of the corporation ? 

Mr. Roosevert. The executive board or the original membership, 
which is set up and filed with the Secretary of State, which is self- 
perpetuating, and the names of whom are on file with the Secretary 
of State and are public information. 

Mr. McCuttocu. Now, in addition to the salaries and expenses of 
your membership solicitors—how many did you say? 

Mr. Burcer. About 200 in the field. 

Mr. McCotxocu. What other use is made of membership fees, if 
you know? 

Mr. Burcer. Oh, we have a public-relations program. 

Mr. McCuttocu. And where is that centralized ? 
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Mr. Burcer. Cincinnati, Ohio. Mr. Wimmer—he probably — 
— many, many hundreds of trade groups throughout the United 
tates. 

Mr. McCuttocu. How big an office is that ¢ 

Mr. Bureer. He is in his own building out there. 

Mr. McCuttocn. Do you know-how many employees are in that 
operation ¢ 

Mr. Burcer. Mr. McCulloch, I haven’t been out to Cincinnati, to my 
knowledge, in 4 or 5 years. 

Mr. McCun.iocu. Then I take it that you are the Washington Legis- 
lative spokesman for this organization ¢ 

Mr. Burcer. Exactly. 

Mr. McCuttocn. The details of which or the operation of which 
you are not too familiar with. 

Mr. Bureer. As far as the Washington office is concerned, we are 
controlled by one thing, the vote in the mandate. 

Mr. McCuttocn. You always proceed in accordance with the vote 
in the mandate? 

Mr. Burcer. With no exceptions or omissions. 

Mr. McCuttocu. Who prepares the questions in that. mandate? 

Mr. Burcer. They are prepared in Burlingame, Calif. 

Mr. McCuttocn. By whom? 

Mr. Burcer. By an employee of the federation. 

Mr. McCvttocu. Do you know who that employee is? 

Mr. Burcer. Yes; Mr. George J. Burger, Jr., a very competent, 
intelligent 

Mr. McCuttocu. Your son? 

Mr. Bureer. I am happy to admit that. 

Mr. McCutiocn. Your son? 

Mr. Burcer. Yes. 

Mr. McCutiocn. How long has he been with your organization ? 

Mr. Buraer. Going on 9 years. 

Mr. McCutiocn. What did he do before that ? 

Mr. Burcer. He was with the Consolidated Edison, and then after 
that, he was with the Burger Consultant Service. Oh, he was with the 
National Association of Independent Tire Dealers. Then he was with 
the Burger Consultant Service, and it was an aftermath after the 
war—he contracted something in the Southwest Pacific—that necessi- 
tated him leaving the East and going to California for his health to 
live. 

Mr. McCutxocn. Well, he is to be congratulated for doing his bit 
for his country. 

Mr. Burcer. Sure he is to be congratulated. 

Mr. McCutiocn. I thought I was through, but I have one more 
question I would like to ask, Mr. Chairman. 

Yesterday a witness indicated that a person in the Federal Trade 
Commission which has been charged with failing to do its duty— 
that this employee who was there many years and who, according to 
the statement, did nothing. 

Now, on page 10 of your written statement near the bottom I 
find this: 


There was some cease and desist order issued to the United States Rubber Co. 
Mr. Burcer. Exactly. 
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Mr. McCutxiocn. And you were properly interested in following 
up the actions after that cease and desist order. 

Mr. Buroer. Yes, for the overall good for the industry itself. 

Mr. McCutiocn. And someone called at your request and the an- 
swer came back, “The economist who handled this case with the Com- 
mission is no longer with the Commission.” 

Mr. Burcer. Correct. 

Mr. McCut.tocn. Am I correct in my inference that the economist 
was discharged because he sought to do his duty ? 

Mr. Burcer. I couldn’t answer that. I am not on the Commission, 
but that is the answer the late Mr. Schulte got. 

Mr. McCctiocn. Is that what you meant by putting it in your state- 
ment ? 

Mr. Burcer. No; absolutely no. 

Mr. McCutti0ocn. What did you mean ? 

Mr. Burcer. I meant that they had to go in and get another econ- 
omist to go over the case, no other inference could be drawn from the 
statement, except that they started all over again in the case. 

Mr. McCutiocn. Did you follow up the question with the new 
economist ? 

Mr. Burcer. I have been following and ringing the doorbell of the 
Federal Trade Commission ever since that time. 

Mr. McCuttocn. Did you follow this particular case ? 

Mr. Bureer. I didn’t have to go to the economist. I went to the 
Chairman or the members of the Commission. 

Mr. McCvtiocn. Did you go in this case ? 

Mr. Bureer. Exactly. 

Mr. Rooseveit. Would the gentleman yield a minute? I think 
that Mr. Schulte would have made this inquiry at the direction of the 
chairman of this commitee, not of Mr. Burger. 

Mr. Buraer. That is correct. 

Mr. McCutiocn. Regardless of who made it, except for the last 
question I was interested primarily in the first inference that I drew 
that the economist was discharged because he was following up an 
order. 

Mr. Burcer. No: I made no inference like that, but it shows a ne- 
glecting action on this thing. 

Mr. Roosevett. Mr. McCulloch, could I ask what was the date of 
that inquiry? 

Mr. Burcer. That was the time of Mr. Patman’s request to Mr. 
Schulte ? 

Mr. Roosevett. Yes. 

Mr. Burorr. I think whenever Mr. Schulte was with the commit- 
tee. I couldn't tell you the exact date, 1943 or 1944. 

Mr. Roosevett. Was it 8 or 10 years ago? 

Mr. Burcer. Oh, yes. 

Mr. Roosrvert. So it is nothing recent ? 

Mr. Burcer. No. It was whenever Mr. Schulte was here. 

Mr. McCvtiocn. Again, and this is by way of repetition, your major 
fault then is with the administration of the law? 

Mr. Burcer. That’s right. 

Mr. McCciioca. And you have no suggestion about any amend- 
ment to the law or any repeal of it? 





PRICE DISCRIMINATION 231 


Mr. Burcer. That’s right. Mr. McCulloch, I am glad of your in- 
terests in the overall operations of the federation. I told the distin- 
guished statesman from Texas, the Honorable Tom Connally, that 
the minute the federation ceases to serve the best interests of inde- 
pendent business, I as an executive officer am stepping out of the 
federation. 

I spent 50 years of my life in the interests of the small-business 
man, and I say to you that what the federation is doing in the short 
space of time is what most trade associations representing small busi- 
ness should have been doing, and I say further, the minute it ceases 
to operate that way, I am stepping out of it, and as long as they are 
serving the best interests of the small-business man, it does not make 
one iota of difference to me what they collect in the way of income. 

The Cuarrman. Thank you very much. 

Without objection, the committee will stand in recess until 10 
o'clock in the morning. 

(Whereupon, at 4:25 p. m., the select committee adjourned, to re- 
convene on Wednesday. Pe 2, 1955, at 10 a. m.) 
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counsel and Victor P. Dalmas, assistant to minority members. 

The Cuarrman. The committee will please come to order. 

We will hear Professor Oppenheim this morning. 


TESTIMONY OF PROF. S. CHESTERFIELD OPPENHEIM, 
ANN ARBOR, MICH.—Resumed 


_The Cuarrman. While the other members are assembling—we will 
ive them 2 or 3 minutes—I want to read anarticle. Professor Oppen- 
eim, I will not read the whole article. I just want to read a couple 

of excerpts. 

It is in the June 1952 University of Michigan Law Review. You 
remember that article, I su , professor 

Professor OprpeNHEIM. i do, Mr. Chairman, very well. 

The Cuarrman. In this article you state— 


It is proposed that a Committee on Revision of National Antitrust Policy be 
established to make a comprehensive study of the antitrust laws of the United 
States as hereinafter specified, and to make specific recommendations for their 
eoordination and revision. 


And then further on your article stated : 


It is obvious that public confidence in the integrity, fullness, and fairness of 
the committee’s work will depend upon the criteria for selection of the members 
of the committee, the subcommittees, and the staff personnel. Of first im- 
portance is the principle that the personnel should reflect a balanced representa- 
tion of the conflicting viewpoints in this controversial field. Every major ap- 
pointment should meet the tests of qualifications and experience generally recog- 
nized as outstanding in competence and expertness commensurate with the as- 
signed functions. 

Realism demands recognition of the fact that subjective judgment values are 
inseparable from a person’s basic beliefs, regarding the objectives and limits of 
governmental intervention in regulation of private competitive enterprise 
through national antitrust policy. Appointments to the committee of nationally 
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recognized authorities in this field will therefore necessarily reflect differences in 
basic philosophies of approaches. The same will be true of selection of personnel 
for the subcommittees and staff. Once the illusion of cold neutrality of thinking 
about the highly controversial subject of antitrust is rejected, it will be better 
understood that the proposed project will command respect if it provides an 
open market of ideas, each variant in the thinking of its personnel competing 
with the others in a forum upon which is turned the pitiless light of publicity. 

You remember that article ? 

Professor Oppennerm. Oh, I remember it extremely well, Mr. Chair- 
man, because I worked on it for a year prior to its publication. 

The CuatrmMan. Does that recommend substantially what actually 
happened ? 

Professor Oprpennem. That represents in my opinion exactly the 
criteria which were used in the selection of the Attorney General's 
National Committee to Study the Antitrust Laws. 

I never could have hoped for such a perfect coincidence of criteria 
as the ones that I had in mind and was willing to subscribe to because 
the Attorney General gave us the freedom to select the committee on 
the basis of just such criteria, although I had no idea in my mind that 
this Attorney General’s National Committee to Study the Antitrust 
Laws would be created. 

As I said yesterday, my first knowledge of that was in June 1953 
when Judge Barnes, in behalf of the Attorney General, invited me 
to become cochairman, and I was appointed in July of that year. 

The CHarrman. It was just a coincidence, then, that your article 
appeared a year earlier advocating practically, if not exactly, the 
same thing. 

Professor OprenHEermm. Well, when you say coincidence, I think I 
should state that the University of Michigan Law Review was con- 
sidering a 50th anniversary issue on legislation, and it was in 1951 
that the editor of the Law Review wrote to me as a former student 
editor of the Review, asking me if I would contribute an article on 
some aspects of legislative policy, and I selected the antitrust laws 
because it happens to be my special field. 

The Cuarrman. Yes, sir. Now, the committee members have as- 
sembled while I was reading that, Professor Oppenheim. I want to 
renew the question as to the members: No. 1, the members of the sub- 
committee and the staff members on the so-called distribution work 
group of the committee known as the Attorney General’s National 
Committee to Study the Antitrust Laws. Do you have those names? 

Professor OppeNnHEIM. Yes, sir. May I please ask for a clarifica- 
tion. Yesterday there was a good deal of outside noise, and the am- 
plifier in the room was not working too well, and I believe I was un- 
der a misapprehension as to just what the committee decided. Am 
I correct, Mr. Chairman, in my understanding, that the committee—— 

The Cuarrman. If you refuse—— 

Professor OprenHEIM. I would like to know, Mr. Chairman, if the 
committee voted to ask this information. 

The CHatrman. The chairman has the right to ask the question, 
Professor Oppenheim. Then if you refuse to answer it, the commit- 
tee will take action, and I don’t know what that action will be, be- 
cause that is beyond my control. But I do have the power and the 
right to ask the question, and I think the committee will have the 
right to pass on it after I ask the question; so, are you willing to an- 
swer the question ? 
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Professor Orrennetm. Yes, sir. I interpret that as a decision of 
the committee requesting the information, and I would not stand on 
a mere matter of form and technicality. I consider this as 

The CHatrman. Well, I am speaking for the committee as chair- 
man of the committee. 

Professor OrprpenHEIM. And that is why I do not think it is within 
my privilege to refuse to answer a duly constituted committee of the 
Congress, which I always respect and would always be willing to 
answer, had I known that it was so desired by the committee. 

The Cuarrman. As chairman, 1 am speaking for the committee. 

Professor OrprenHEIM. Yes, sir. Now, sir, do you want me to dis- 
close the names of a particular work group? 

The Cuatrman. No, 1, give me the names of the members of the 
work group on distribution of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws. 

Professor OrreNnuEIM. On distribution, the work group members 
consisted of the following: Jack I. Levy, H. Thomas Austern 

The Cuarrman. Wait just a minute, who was the chairman of the 
committee ¢ 

Professor Orrenuetm. We had what we called work heads, or 
chairmen, if you wish to call it that, and Mr. Levy was the work head, 
or the chairman of this work group. 

H. Thomas Austern, Cyrus Austin, Charles Wesley Dunn, Thomas 
F. Daly, Prof. James A. Rahl, Albert Sawyer, and William Simon. 

Then we also had on the committee as the report itself indicates, 
conferees. Now, we didn’t always have conferees for each group, 
but in this particular instance the conferee was Frederick Rowe. That 
is the makeup of the work group on distribution. 

May I also add, Mr. Chairman, that in the internal operations of 
the committee we had created a work group on legal and economic 
concepts consisting of 14 members. At the outset, this work group 
also considered the Robinson-Patman Act and all of the acts in the 
field of distribution. 

As you might appreciate, it was so difficult to envisage every step 
that at that itme it wasn’t realized that the legal and economie con- 
cepts work group had such a vast area to cover that they couldn’t 
possibly do justice to all of the subject matter. 

So, after having given consideration to the problems of distribu- 
tion from an antitrust standpoint, it was decided that they should 
submit to the work group on distribution the report of the legal and 
economic concepts group as a recommendatory report to the distri- 
bution group. 

So that really means that the thinking of 14 other persons who 
served on the legal and economic concepts group went into the proc- 
ess of preparing the initial draft of the distribution area. That would 
make it 22 members. 

The Cuairman. Who were they, the 14 others ? 

Professor Orprenuetm. They were George E. Hale, Prof. Walter 
Adams, Prof. Morris A. Adelman, Prof. John Maurice Clark, Prof. 
Clare E. Griffin, Prof. Milton Handler, David W. Robinson, Prof. 
Alfred E. Kahn, Kenneth Kimble, Professor, now Dean Eugene V. 
Rostow, Prof. Sumner H. Slichter, Blackwell Smith, John Paul Ste- 
vens, Prof. George J. Stigler, and two conferees, now, Prof. Donald F. 
Turner of Harvard Law School, and Burke Marshall. 
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Of course all of their connections are indicated on the work-group 
sheet. 

The Cuatrman. Now, this latter group, they came into it as sort 
of an aid to the original aid ? 

Professor OppenHEIM. Well, as I say, at the outset they undertook 
to cover under that basic designation legal and economic concepts, 
almost everything, and it soon appeared that it would be necessa 
to diminish that burden, and they did actually submit to the distri- 
bution group a mimeographed report coming from them, with the 
understanding that it was the initial responsibility of the distribu- 
tion work group to prepare a target draft, because all of these drafts 
were merely emphasized at all times as merely target drafts, that 
they could stand or fall, depending upon what the committee as a 
whole decided. 

Now, not one work-group draft, Mr. Chairman, that I know of ap- 

ared in the final report in the form in which it was originally 

ormulated. 

In other words, it went through so many processes of revision, addi- 
tion, and subtraction, that it would defy me to try to trace by imputa- 
tion what was the product of any one mind. 

In other words, it was a composite of the minds of so many persons, 
and finally the committee as a whole, that I fear I couldn’t even at- 
tempt—it would be a treasure hunt, almost—or defy tracing to try to 
—— to any one member any significant viewpoint that he made 

is own. 

The Cuarrman. Weare not asking you that, Professor. 

Now you mentioned yesterday when you stated that you were not 
opposed to the repeal of the Robinson-Patman Act, you said there was 
only one person you knew that favored the repeal of it. This was an 
economist by the name of Levy. Is he the same one that is chairman 
of this group? 

Professor OprenHeEtM. Oh, no, sir; this is Edward H. Levy, who 
is dean of the University of Chicago Law School. 

The Cuarrman. That is a different person. 

Professor Oppennetm. That’s right, sir. 

The Cuarman. That is fine. Now give us the names of the other 

roups. 
Pretieisr Orrenner. Yes, sir. And may I say that the executive 
secretary, the former executive secretary of the committee, will be re- 
quested to submit to you, sir, the names of all of these work groups, 
and I just want to reserve the possibility that the lists I have, which 
were in my possession as cochairman, may not be 100 percent accurate.’ 
I think they are. 

The Carman. We will permit you to revise it after you have 
conferred with the secretary. 

Professor OprpENHEIM. 7 just want to be sure it is 100 percent 
factually accurate, and I believe it is. 

The Cuarmman. Now name the other groups and give the members. 

Professor Oprpennetmm. Yes. Now next was the foreign commerce 
work group consisting of Charles B. Rugg, Wendell Berge, and I may 


1 Professer Oppenheim subsequently corrected the record. and the names of the persons 
shewn for each work group are presumed to be in accordance with records in the Depart- 
ment of Justice. 
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say a close personal friend of mine for the past 25 years, whose death 
we all, I know, lament, who know his ability and his devotion to the 
public service. 

Cyrus Anderson, Prof. Walter J. Derenberg, Gilbert H. Montague, 
Prof. Louis B. Schwartz, David T. Searls, Whitney Seymour. 

The conferees were Stephan P. Ladas, Henry Foley, and Prof. 
Carl W. Fulda of Ohio State University. 

The Cnarmman. Which committee is that, please, sir ? 

Professor OprenHEm™. This is the work group on foreign commerce. 

The Cuarrman. On foreign commerce? 

Professor OpreNHEIM. Foreign commerce}; yes, sir. 

The Cuarrman, All right, sir. 

Professor Oppennem. Now I have given you the names of the legal 
and economic concepts work group. Next comes the patent group. 
In the specialized area we had a small group for that because of the 
specialized nature of the subject matter, consisting of Laurence I. 
Wood, Prof. Walter J. Derenberg, George E. Frost, Fred E. Fuller, 
and Richard B. McDermott. 

Then in the process, Mr. Chairman, as I said yesterday, we had a 
special problem that required rather narrower and more intensive work 
on specific aspects such as regulated industry, a very involved subject 
matter, and for that subject, which is in part in chapter 6 of the re- 
port, we had John Paul Stevens, Robert W. Graham, Arthur Seder, 
Jr., as a conferee, and Prof. Nathaniel Nathanson of Northwestern 
University as a conferee. 

Then on organized labor, which I think all of us will recognize is 
a subject in connection with which opinions will always differ, we 
carefully selected the following group to consider an initial formula- 
tion for the consideration of the whole committee: Prof. Charles O. 
Gregory, the University of Virginia Law School, Prof. Clare E. Grif- 
fin of the University of Michigan, School of Business Administration, 
Prof. Sumner H. Slichter of Harvard University, Dean Harry Shul- 
man, now deceased, of Yale Law School. In that connection, because 
of the importance of Government liaison, which we had in various as- 
pects of the work, for this purpose we had from the Department of 
Commerce, Stephen Dunn and John Kilcullen. I must say that when 
Mr. Dunn resigned Philip Ray, the next general counsel of Commerce, 
was substituted for him, so we had two really, Stephen Dunn and 
pi Kilcullen at one stage, John Kilcullen and Philip Ray at the 
other. 

And then from the Department of Labor, Stewart Rothman, the 
Solicitor of the Department of Labor. 

On agricultural cooperatives, Sherman Peer, a professor at Cornell 
Law School on cooperatives, although I know he also has been in prac- 
tice; Karl Loos, who was appointed to this group while he was Solici- 
tor of the Department of Agriculture, and later served after resign- 
ing; Prof. John Hanna, a consultant of Columbia University and a 
liaison with the Department of Agriculture through Raymond 
Mischler. 

Then on mergers we had a similar problem as on distribution. 
Mergers was considered to be of such importance that it soon appeared 
that in addition to the work done by the legal and economic concepts 


group, there should be a smaller group who would be able to give it 
the closer consideration that it deserved. 
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After having one general meeting of the committee and in the 
process of preparing the second revised draft for consideration of the 
whole committee, we appointed Prof. Morris Adelman, Prof. Milton 
Handler, Kenneth Kimble, and Eugene V. Rostow to act as sort of a 
special group to assist in that process of reformulation based on the 
original draft, and the committee’s directions at the Ann Arbor meeting 
in August of 1954. 

That, as far as I know, is the complete setup, although you must 
remember, Mr. Chairman, in all candor, that there may have been 
situations where the cochairman would ask 1 or 2 members to consider 
a point and send comments on it into the cochairmen’s office, so that 
they might determine to what extent it ought to go out to the com- 
mittee if a special problem came up. 

The Cuarrman. Did you add the ad hoc committees? 

Professor Oprpennem. Well, those are the only ones that really, in 
my opinion, could be said to be any formally constituted groups. 

The CHarrman. I want you to take this statement that I have 
here to be delivered to you. This is a statement I prepared, concerning 
the Attorney General’s National Committee to study Antitrust Laws. 
I outline in part I the profession of each one, for example No. 1, 
Thomas Austern, he is a practicing lawyer in Washington, and so 
forth, in antitrust cases. Each one is enumerated that way, and over 


on page 12 I will read you this statement and see if you consider it 
correct : 


From the foregoing it is shown that out of the approximately 45 practicing 
lawyers who were members of the Attorney General’s committee, approximately 
one-half of them directly or through their law firms have appeared in pending 
proceedings and investigations to defend alleged antitrust law violations. 

I think it is really 46 lawyers instead of 45, isn’t it, Professor 
Oppenheim ¢ 

Professor OprpeNHEIM. Well, I wouldn’t be 100 percent certain. I 
would say the majority of the committee members were practicing 
lawyers. It may be that that figure is correct. 

The Cuarrman. The statement there that one-half of them were in- 
volved in pending cases, antitrust cases, you would consider that 
correct ? 

Professor OpreNnnriM. Mr. Chairman, on that matter I would like 
to state for the record that Judge Barnes and the Federal Trade Com- 
mission submitted to Mr. Celler’s committee the committee members 
who were representing plaintiffs or defendants, and that appears be- 
ginning at page 2083 in the printed volume of the hearings before the 
Antitrust Subcommittee, part [1I, and therefore I rest on that as the 
most accurate listing coming from Judge Barnes and from the Federal 
Trade Commission. 

The CrHarrman. All right, sir. Does Judge Barnes disclose the 
representation, current representation or past representations as well ? 

Professor OpPpENHEIM. That is headed “Appearances in formal cases 
before Federal Trade Commission by members, Attorney General’s 
Committee To Study the Antitrust Laws, and law firms with which 
(hey are or have been affiliated, January 1, 1946, to April 30, 1955.” 
And there follows the list. 

The Cuarrman. That was submitted by Judge Barnes? 
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Professor Orrenuem. Well, this one happens to be the one by 
Robert M. Parrish, secretary of the Federal ‘Trade Commission, in a 
letter to Hon. Emanuel Celler. 

The Cuatrman. I would like for that to go in the record. 

Without objection, we will put that in the record.’ 

The Cuamman. Then I would like to read this paragraph here to 
you: 


Approximately two-thirds of all of the practicing lawyers who were included 
in the membership of the Attorney General’s committee have appeared directly 
or through their law firms as advocates for alleged violators of antitrust laws 
in proceedings and investigations in the past. Of the law professors who were 
members of the committee, one-third have appeared as advocates for alleged 
violators of antitrust laws in proceedings and investigations in the past. Almost 
one-half of all of the economists who are included in the membership of the 
Attorney General's committee have appeared as advisers, or otherwise as advo- 
cates for the position they have advanced in defense of antitrust law violators. 
Almost all of the other economists who are members of the Attorney General’s 
committee dissented in some respect from the position of the report. When we 
deduct the law professors who have appeared for antitrust law violations, then we 
find only a small number of the remainder actually subscribed to the position 
taken in the report. In fact, two of those law professors wrote sharp dissents to 
the position taken in the report by the Attorney General’s committee. The Attor- 
ney General and his cochairman of the committee refused to have those dissents 
published in full as a part of the report of the committee. 


Now, do you have any criticism of that statement, Professor Oppen- 
heim ? 

Professor Orrenuetm. Mr. Chairman, in order to answer that in a 
context that does justice and fairness to me, I should like the privilege 
of answering that in a context of my own statement about the criteria 
for selection of the committee members. It cannot be answered fairly 
in any other way unless I tell you that. 

The Cuairman. That is all right. Do you wish to submit it in 
writing or do you want to recite it now ? 

Professor OprpENHEIM. I want to recite it now, sir. 

The Cuarrman. That is perfectly all right, sir. 

Professor OprenuEm. Let me make it clear, as I did before Mr. 
Celler’s committee and in the full statement that I submitted yesterday 
and was given the privilege of inserting in the record, that the only 
criterion for selection of these committee members was one based on 
merit and merit alone. 

In other words, I can say of my own personal knowledge that when 
I sat in the office adjoining that of Judge Barnes for the months of 
July and August I reviewed, as I said yesterday, I would venture to 
say maybe 2,000 names which came in, by the way, from all sources, 
Government and outside. ' 

The Cuarrman. Did you say you considered 2,000 names in the 
appointment and selection of the personnel to make up the committee? 

Professor Orprenuetmm. I went through every available list of law- 
yers in this country that I could lay my hands on to be sure that I could 
spot the ones that were worthy of consideration. 

Now I may say that the basic criterion was the knowledge and 
experience of the particular person in the antitrust field. which we all 
recognized as a specialized field. , 

We selected them on the basis of representation of interacting view- 
points on antitrust policies and issues. I may say for myself that one 


1'The document referred to appears in the appendix. 
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of the vital tests was whether this particular person was by general 
reputation known to be a person who was highly competent and highly 
specialized in this field, whether he was representative of one viewpoint 
as expressed in his writings or in other published matter, or the other 
viewpoint. 

Now, from that.standpoint it was almost inevitable that we should 
have on the committee men of national reputation and acceptance as 
men who were, by knowledge and experience, well versed in this field. 
_ I want to say as to that, that in the process of selection these interest- 
ing aspects occurred. The very first step that I recall was this: that 
the Department of Justice Antitrust Division Staff, legal staff, was 
requested by Judge Barnes to submit to him and me recommendations 
of their own as to persons whom they felt were qualified to be on the 
committee and who constituted a reasonable representation of inter- 
acting viewpoints. 

And I may say right now from my own personal knowledge that I 
could, if I were given an opportunity to examine the files, indicate 
various members of this committee who were originally recommended 
to us by the Antitrust Division personnel. 

One of the interesting things about that was—and I must say a 
gratifying—— 

The CuatrMan. Excuse me. Recommended by whom, did you say ? 

Professor OppeNHEIM. By the attorneys and the economists in the 
Antitrust Division of the Department of Justice, which at that time 
I venture to say consisted, let us say, almost 100 percent of personnel 
who had served under previous administrations under the headship 
of Thurman Arnold and Wendell Berge, and the various Assistant 
Attorney Generals in the Department of Justice. 

Now, what interested me was that on those lists appeared the names 
of practicing lawyers who they knew at the time not only had repre- 
sented defendants in prior cases but were actually representing them 
in pending cases because, Mr. Chairman, Judge Barnes and I were 
fully cognizant of the fact that we were recommending men who were 
actively engaged in litigation as well as those who were not, because 
we sincerely believed that that was not to be a disqualification, since 
the Attorney General made it plain in his initial statement that they 
were to consider the antitrust issues from the standpoint of what is 
best for the economy as a whole and not for the benefit of any par- 
ticular law firm or lawyer or client or any point of view. And I think 
they have fully lived up to that high standard. 

Now, there has been a great deal of talk. of innuendoes of bias and 
prejudice, slurs on the committee members because they happen to be 
successful practitioners who represent clients, some of them big busi- 
ness, some of them medium size, some of them small, and I would like 
to say that I joined them in resenting those innuendoes. 

I would like to submit that that is a reflection on the bar of the 
United States in a sense that it implies that any member of the bar 
who has ever represented a client is thereafter charged with the views 
of that particular client and can no longer act in the public interest 
on the basis of his own views. 

Now, I say to you, sir that if that is true. having been in Washing- 
ton for 25 vears, from 1927 to 1952. and then as cochairman. then I 
sav to vou that I think it also casts discredit on the eminent Members 
of the Congress. Because my understanding, sir, is—and I will be cor- 
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rected gladly if I am wrong—that when Members serve in the Con- 
gress they are privileged to represent clients. I am proud of the 
tradition that the Members of the Congress have historically at all 
times consisted of practicing lawyers and lawyers. I do not believe 
that if a Member of the Congress happens to represent a client, there- 
after he is precluded from ever being able to judge the public interest 
and public policy issue from the standpoint of a dispassionate con- 
sideration of what is best for the country. 

I don’t think, sir, that it helps your cause or the cause of small busi- 
ness or anyone’s cause to create that kind of an implication or infer- 
ence, and so I say 

The Cuatrman. Well, now, just a minute. 

Professor Oppennem™m. We had, sir, John W. Davis on this com- 
mittee, a Democrat who was respected by both Republicans and 
Democrats alike as the senior and elder statesman of the bar, for many 
years. John W. Davis served on this committee. John W. Davis 
represents large businesses. 

Are we to assume that Mr. Davis was incapable—and he did read 
one version of the report before his death—was incapable of rising 
above bias and prejudice ¢ 

The CHatrman. Nobody has impugned the motives of people be- 
cause they represent other people. Now this is a different case from 
that. 

This is a situation where you were going to prepare a report con- 
cerning the antitrust laws. You advocated such a study a year be- 
fore almost exactly what actually happened a year later. 

Professor OprpennEIM. Except that I asked that it be financed by 
a foundation, and I did not have any idea that it would be an Attorney 
General’s Committee. 

The Cuatrman. This report is to be used to send the Federal judges, 
to have to work with in the consideration of lawsuits that they are 
considering at the moment. 

Professor Orrennetmm. Are you suggesting that Federal judges are 
not independent minded ? 

e CuarrmMan. The point is made, and I think properly and 
justly made, that it should be a committee composed of people who 
didn’t have axes to grind, and that they should be public servants— 
I don’t care who they represented. That doesn’t make any difference, 
but at the moment they shouldn’t have any personal ax to grind. 

In other words, in a case like this, the surgeon who wields the knife 
should want the patient to live. Now, in this case the surgeon who 
was wielding the knife wanted the patient to die. That is the point 
I am making. 

Professor OpPpENHEMM. I give you the old adage, it depends on whose 
ox is being gored. Let me ask you whether you object to personnel 
on a committee of this caliber who I have known, and personally ad- 
mire and respect, although I don’t agree with the views of some of 
them. 

For example, on the committee was Prof. Walter Adams, who has 
served on the staff of both the House and Senate Small Business 
Committees. 

The Cuarrman. Now, listen, you are just talking now. 

Professor Oppennetm. Cyrus Austin—— 

The Cuarrman. You can name a half a dozen that are all right. 
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Professor OprpeNHEemM. Let me name the ones you have never named. 

The Cuarrman. None of them are bad; all of them are all right. I 
um not impugning their motives. 

Professor OpPpENHEIM. Before this committee you just called Black- 
well Smith 

The Cuatmman. That’s right. 

Professor OppenHem. And you called some attorneys whom you 
wanted to discredit. 

The Caarrman. You have an ax to grind, yourself. You have ad- 
vocated these things. 

Professor Orrpennem. I have an ax to grind, as every citizen, 
namely, my beliefs. My beliefs are my ax. 

The Cuatrman. That’s right; these contain your beliefs. 

Professor Oprpennemm. And I am proud of them. 

The Cuarrman. And you wanted the committee to endorse your be- 
liefs, and you got it done by selecting a committee out of 2,000 names 
that would do the work you wanted done. 

Professor OprenHetm. Mr. Chairman, I am eternally grateful for 
being an American citizen who can express his beliefs in an open 
forum, and that is the greatness of America, sir. 

The Cuarrman. You talk about the publicity. I will read again 
one sentence from your journal article a year before the Attorney 
General’s Committee was set up, in which you advocated an identical 
committee to this right here. 

Now, in the article you said: 

Once the illusion of cold neutrality of thinking about the highly controversial 
subject of antitrust is rejected, it will be better understood that the proposed 
project will command respect if it provides an open market of ideas, each variant 
thing of its personnel competing with the others, and a forum upon which is 
turned the pitiless light of publicity. 

Professor OprpeNHeEIM. Correct. 

The Cuarrman. How do you reconcile that statement with your 
refusal to answer yesterday as to the names of these committee mem- 
bers ? 

Professor OppenuerM. I reconcile that as I did yesterday first on 
the basis that while the committee was in existence, we wanted to main- 
tain the integrity of the processes by not subjecting work group mem- 
bers to the attacks of special interests on any side and, penal my 
word of honor to Judge Barnes, and to the committee that we would 
not disclose the names, and then later Judge Barnes and I agreed that 
[ would as a private citizen disclose them to a Congressional commit- 
tee, which I have done today. 

The Catan. It is just my personal opinion, but that is putting 
your country second. 

Professor OprenuEetmM. Well now, Mr. Chairman, you don’t give me 
an opportunity to show how that criterion has been satisfied. I ask 
for the privilege of reading these names to show that we did just that. 

The CuatrmMan. Here is the record of the Celler committee. 

Professor Oprrnnem. Would you consider Wendell Berge as hav- 
ing an ax to grind on the side of weak antitrust enforcement ? 

The Cuatrman. You can pick out several. 

Professor OrprenHEerM. Raymond R. Dickey, who served as counsel 
for the Senate Small Business Committee; Prof. Alfred E. Kahn, a 
noted liberal and a very capable one; George P. Lamb, who represents 
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small businesses and trade associations; Richard B. McDermott, David 
W. Robinson, those two were recommended by the Antitrust Division. 

I didn’t even know them. I didn’t have the slightest idea who they 
were. 

The Cuatrman. An the report is put out as an impartial document ? 

Professor Oppennem. Mr. McDermott was told to me to be a man 
who represented small interests. 

Mr. Roosrvett. Mr. Chairman, instead of reading a lot of names, I 
would be interested in having the witness submit later a breakdown 
as to the weight of the committee. 

The Cuarrman. That’s right. 

Mr. Roosrvertr. How each was chosen, so we can see who he thinks 
are the friends of the antitrust law, and those who he thinks will be 
in an opposite position. 

Professor OrpreNHEIM. Mr. Roosevelt, it is very hard to categorize 
people that way on the antitrust issue. 

Mr. Roosrverr. That is what you said you did. 

Professor OrprenHuetM. They represent all shades of opinion, sir. 
It is impossible in a field like this to categorize everyone as being in 
favor of just one attitude all the way through. 

For example, Professor Schwartz has stated in his dissent that he 
commends the committee for advocating repeal of the McGuire amend- 
ment, and yet the same Professor Schwartz differs on other things. 

Mr. Yares. Professor, why did you have an agreement with Mr. 
Barnes that the names of your subcommittees would not be disclosed. 

Professor Orrennerm. Because of the obligation that we owe to the 
committee members to make it plain to the public, to the Congress, to 
the bar, that this work was done as a competition in ideas and not in 
personalities, and to safeguard them against accusations or charges 
of the very things that have come out in the hearings; namely, that 
because they represented certain clients, they couldn’t possibly rise 
above that selfish interest and consider these problems from the stand- 
point of the public interest. That was our reason for that. 

We felt that our committee’s integrity would be at stake unless we 
could say to the world, “Here is the document that the committee as 
a whole approves.” 

What difference does it make what position member A took at any 
particular stage, as long as the committee decided ? 

Mr. Yares. But, sir, wouldn't the contrary be true if you refused 
to disclose the names of those working on the committee? Is not the 
public entitled to know whose ideas were being projected into this 
report ? 

Professor OrreNHEIM. But of course they were projected into a 
process where revision and revision was occurring, so that you couldn’t, 
as I say, even at any point say this was so, because X wanted it 
crammed down the throats of the committee members. 

I have been accused of being a genius, of masterminding a com- 
mittee of such distinguished and independent-minded men. Can you 
imagine me jamming anything down the throat of Louis B. Schwartz, 
or Dean Rostow of Yale? 

Mr. Yares. But the point I make is that in your article, which the 
chairman read, said you wanted each man’s thinking subjected to the 
light of pitiless publicity. 

Professor Orprennemm. That’s right, sir. 
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Mr. Yares. Therefore those whose views went into the formula- 
an -_ certain policy should not object to having their names dis- 
closed. 

Professor Orrenuet. Isn’t this the pitiless light of publicity? 
Isn’t this what is happening today and has happened in all of the 
committee hearings of this Congress, that this is the report of the 
committee ? 

We couldn’t subject to pitiless publicity the views of a particular 
member just because he leumennt at a particular time to espouse a 
view. 

Mr. Yates. But the names of members of a subcommittee formu- 
lating the parts of such a report need to be made public. Otherwise, 
one cannot know the background from which such views are derived, 
and in relation to which they can be understood and evaluated. 

Professor Oprennetm. That’s right, Mr. Yates. That is why I am 
so relieved this morning, and as I said yesterday, I would be so re- 
lieved to do it at the direction of this committee because there is 
nothing to hide, and I think that I can benefit this committee far more 
by being able to point out whatever you want to know about these 
work group members in the process rather than not doing so. 

So it was a matter of honor, a matter of pledge that gentlemen give. 

Mr. Yares. Right. Then, what you are saying to me now is that 
you never should have had that agreement with Judge Barnes not to 
disclose the names of the members of those subcommittees ? 

Professor OrpennermM. No; I make a distinction between the ex- 
piration date when the report was published, and what went on prior 
to that, because the processes, while they were going on, I think ought 
to have been protected against any special-interest attack, whether it 
was for big business, small business, or medium. 

Mr. Yares. I will agree with that statement, except I wonder wh 
that promise should have continued after the report was published. 
I can see some benefit during the compilation of the report, but why, 
after the report is published, should you not want. to disclose the 
names of the committees ? 

Professor OprpenHeEIM. I think, as I say, to just carry out our pledge. 

Now I am not claiming perfection, sir, and it may be that in the 
judgment of others that may be a poor judgment, but at best at least 
it was an honest judgment, even though it might have been wanting. 

Now also may I point out that it has been said many times that this 
committee consisted of attorneys for defendants. Now I have never 
heard it pointed out that in the antitrust field the vast majority of pro- 
ceedings are instituted by the Government. Therefore, unless we were 
to have a committee of members who had no knowledge or experience 
in this field, we would have been just simply frustrated in trying to 
find competent personnel. We would have had to pick nonentities, 
those whose minds were like waxen tablets, with nothing inscribed on 
them, as far as antitrust goes. 

I submit, therefore, that that argument is not a sound argument 
because only in a minority of cases do you have private suits. 

As to the private suits, it is said we had only attorneys for the 
defendants. 

Let me say I did not know, nor did I care, except as I knew by 
general publicity what cases members had with particular law firms. 
I didn’t go into that at all. 
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I could not testify now, no matter how much I desired to do so, and 
tell you who represented whom. We had no interest in that and it 
was understood that we had no interest in that. 

Mr. Yates. May I ask this question: How many people were invited 
to participate in your sepeett Only those whose names appeared in 
the report, or were invitations sent to many others ? 

Professor OppenHEmm. Oh, no; only those whose names appear as 
members of the committee, with the exception of Clinton S. Golden 
and Mason A. Louis. Mr. Louis developed some difficulty with his 
eyes and he could not study the report; Clinton S. Golden, for reasons 
of his own, said he didn’t want to participate. 

Mr. Yates. There were no others to whom invitations were given? 

Professor OppeNHEIM. Yes; a few others. We had very few decli- 
nations. I will tell you who they were. 

We invited Bernard Baruch to serve on the committee. Mr. Baruch 
declined, and I understand it was due to the pressure of other public 
service commitments. 

We asked former Justice Owen J. Roberts to serve, and he, too, de- 
clined; and I think in part on the ground that his health at that time 
did not permit him to undertake additional work. 

We asked George W. Stocking, who is one of the strongest anti- 
trusters that I know of in this country, with Myron W. Watkins, the 
author of a book on Monopoly and Free Enterprise. He declined 
because he was working on various projects, and he felt he was doing 
all he could do. 

Those at the moment are the only ones that I can recall where, after 
an invitation had been issued by the Attorney General, the persons 
invited declined. There may have been a few others. I will be glad 
to check, sir. 

Mr. Yates. Was Professor Levy asked to serve on the committee ? 

Professor Orrennetm. As to Professor Levy, I would like to say 
for the record for myself that I had him in mind as one that I would 
like to have had on the committee. He was not invited to serve. 

Mr. McCutiocn. Professor Oppenheim, was that the Dr. Levy 
who was onetime counsel for the 1 Judiciary Committee ¢ 

Professor OpreNHEt™. I believe Dean Levy is the same person. 

Mr. Yates. You say you wanted to invite him to serve, and yet he 
was not invited toserve. Why was he not invited to serve? 

Professor OrrpeNHEICM. Well, sir, he was not invited—put it this 
way, I suggested his name. 

Mr. Yares. He is an authority in the field. 

Professor OrpenHEIM. As you know, Judge Barnes would suggest 
names. I suggested names. We may not have concurred on every 
name, as you might imagine. It would be perfectly reasonable. 

We did not concur on Dean Levy’s name for the reason I was told 
that at that time Dean Levy could not be invited to serve, and I was 
asked not to inquire why. I was asked if I would take it on the word 
of Judge Barnes, who told me this: that it would not at that time be 
feasible to invite Dean Levy to serve. I don’t know the reason. I 
didn’t want to know. 


1A letter from Prof. George W. Stocking to the chairman setting forth his reasons for 
declining to serve appears in the appendix. 
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Mr. Yares. Judge Barnes then said it would not be feasible to invite 
Dean Levy to serve? 

Professor Oppennem. At that particular juncture, and he did state 
that there were certain confidential reasons as to why that would be 
true, and I didn’t probe any further, as I couldn’t very well do. 

Mr. Yates. You stated in response to an earlier question of mine 
that there were some 4 or 5 people who were offered invitations and 
declined to serve ? 

Professor OpeprnHeEm,. That’s right, sir. 

Mr. Yates. How many others were there that you and Judge Barnes 
considered for possible service on the committee ¢ 

Profssor Oprpennem. Oh, there were so many, Mr. Yates, that I 
just couldn’t begin to name them. 

Mr. Yates. Were there hundreds? 

Professor OppENHEIM. Oh, at least. I say in my statement, for 
example, that anyone who wasn’t invited to serve might well be re- 
garded as a person of equal stature with those who served. I will 
explain why men were selected. 

It would be unfair to them to explain why they weren’t, because of 
the fact that we just couldn’t have a committee of the great number 
that would have resulted if we invited every person of stature. I wish 
we could have had twice the number, because we would not have ex- 
hausted the list of eminently qualified men. 

Mr. Roosrevettr. Mr. Toulmin, was he invited to serve? 

Professor Oprpenuetmm. Mr. Toulmin was not invited to serve, sir: 
no. May I explain why, what happened, sir, from my own personal 
knowledge ? 

Mr. Roosrvett. Is he an authority in the field, or would you consider 
him as such? 

Professor OprpeNHEm™. He isso regarded by some. 

Mr. Roosevett. By you? 

Professor Orrennem. I have great respect for Mr. Toulmin’s 
ability and knowledge in the field of patent law. I think he is an 
eminent patent law attorney, of vast experience and competence and 
skill. 

I did not realize until recently that he did claim to be an authority 
in the antitrust field, but he did publish a large number of volumes, 
I think something like 7 or 8 volumes published by W. H. Anderson 
Co. on antitrust law. 

The Cuarrman. Just a moment. I want to make a short statement, 
and then I am going to yield to Judge McCulloch. 

I think it is appropriate that I do so. The thing that I can’t under- 
stand about this, Professor Oppenheim, is why you would advocate 
somebody on a committee, particularly a committee that is composed 
of members, many of whom have. as I have said before, axes to grind, 
to get up a document that would be sent to the Federal judges to be used 
in interpreting laws that are enacted by Congress. _ 

What is worrying me, it appears to be antagonistic to our form and 
system of government. You see, we have a government of law and 
not a government of men. That is what we are supposed to have, isn’t 
it, Professor Oppenheim? Do you agree to that? 

Professor Oprennerm. Oh, indeed. I am for that all the time. 

The Crarrman. That leads me up to this point. The Government. 
by law and Constitution, says that we have elected representatives 
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of the people, the House and the Senate, to have committees for the 
purpose of hearing the people generally, their views and suggestions 
about changing any laws or enacting any new laws. 

That system has worked pretty well over the time of our existence, 
and here it appears that you are bypassing that system. You are 
going outside of Congress and getting people high up in the Govern- 
ment, like the Attorney General of the United States to select a com- 
mittee, none of whom were elected by the people to make the laws, yet 
they are selected to get up a report which is to be used in interpreting 
those laws and going against the will of Congress, contrary to the will 
of Congress, therefore contrary to our form of government. 

And it looks to me as if it poses a serious question, a question of a 
change in our form of government. 

Professor OppenueEIM. It poses a basic philosophy. 

The Cuatrman. And it looks as though you are attempting, Pro- 
fessor Oppenheim—lI give you eredit for your thoughts and your 
views, you have a right to believe as you want to, and it is not for me 
to criticize you or attempt to lecture you—I am not doing that and | 
don’t want it to be understood that way. 

Professor OpreNHEtM. [ appreciate that. 

The Cuarrman. It looks to me as though you are trying to change 
our form of government. You form a committee here that is weighted 
down with people who want to change the thinking of Congress. 

Congress has spoken. Congress has written the laws and the courts 
have been interpreting them. You didn’t like that. All right, as a 
citizen, you had your forum. Your forum is the Committee on the 
Judiciary. Go down there and say, “Let’s change this law.” But you 
didn’t use that kind of a forum. 

You wanted to go outside and get a special select committee of some 
kind that is not composed of representatives of the people, elected by 
the people, or responsible to the people, but responsible to their own 
clients in a majority of cases, and you used those people to get up 
this kind of a document and published it at Government expense, sent 
it out at Government expense and mailed it to the Federal judges as 
their textbook. 

I believe the Attorney General referred to it as a good textbook. 
And Mr. Barnes referred to it as a good textbook. 

There is a conflict of interests here. This is a violation—it looks 
to me like an encroachment on the separation of powers provided in our 
Constitution. It is the executive encroaching on the judiciary and the 
legislative. It is bypassing the legislature, the Congress, and it is 
trying to tell the judges how they should interpret the law. I think 
it poses a serious question here, much more serious than at first blush. 

rofessor Oprpennerm. Mr. Chairman, give me an opportunity to 
answer that, I hope. 

I believe you are presenting, with all due respect, a fallacious philo- 
sophical viewpoint. This report is not, as you say, the Attorney Gen- 
eral’s report in the sense that he has approved it. I consider—let me 
review the steps in my mind 

The CuHatrman. It would indicate to an outsider that did not know 
that the Attorney General was behind this thing, particularly since the 
Government printed it. 

Prof. Oprennetm. Let me answer your philosophy with mine. I 
think I am entitled to present the counterphilosophy. 
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The Cuarrman. You certainly are. 

Prof. OprenHem. This was, in my opinion, a legally constituted 
committee appointed by the Attorney General of the United States 
and with the support of the President. In other words, the President 
had expressed—we have that in writing in the Attorney General’s 
speech—that the President of the United States approved the creation 
of this study group. 

I consider it, therefore, a legal and duly constituted committee. 

Now, you keep referring to me as “you.” I had no authority to 
create this committee. I did not create it. I was invited to serve as 
cochairman. 

Now, I differ with you, sir, in this respect : that I think every private 
citizen in this country has a constitutional right to serve on a com- 
mittee of this sort and express views as a collective group, which is 
submitted for consideration of the Congress. Why, sir, the Congress 
can reject everything in this report in two ways. 

The Cuarrman. In preference to going before a duly organized com- 
mittee of the Congress? Why didn’t you suggest 

Professor OprpENHEIM. Well, we knew we would have to be sub- 
jected to the scrutiny of Congress, of course. 

The Cuatrman. No; you are trying to get the courts to reinterpret 
the laws and bypass Congress. 

Professor OppennEIM. We are not legislators. We are just making 
recommendations. It is up to Congress. 

The CuarrMan. Sure you are not making interpretations? 

Professor Oprpennem. Is it not true Congress decides what legis- 
lation shall be enacted, what revisions in laws should be enacted ? 


The Cuarrman. The Federal judge you sent this to decides. 
Professor Oprpennet™. I haven’t gotten to the judges yet, but on the 
congressional side I say this is like any other study group or like a law 
review article or an article by a Proup, an association group of lawyers, 
by 


the Association of American chools might have had a study 
group, or the economists, the American Economic Association. 

Why, of course, they never would suppose they were doing more 
than submitting it for consideration of Congress for study and in- 
dependent judicial determination by the judiciary of recommendations 
made for interpretation of the laws or by administrative agencies. 

The CuarrMan. But this is to influence the courts. You said yester- 
day that you deliberately asked that it be sent to the Federal judges 
because you hoped it would have weight with them in arriving at their 
opinions in cases before them. 

Professor OpPeNHEIM. Sir, you have mentioned that so many times 
that I cannot refrain from believing that you are trying to create the 
impression that that comes under the odious interpretation of influence. 

I say I was invited, in the first place, by Chief Judge Simons of the 
Sixth Judicial Circuit, without any foreknowledge or warning, to 
address the Sixth Judicial Conference at Ann Arbor. I addressed that 
conference, and I was allotted about an hour. 

I said that Chief Justice Warren was present because he comes to 
all of those meetings, as is his duty. And Justice Reed happens to be 
the presiding judge of that circuit. He was there. 

I delivered my talk on the report, as I was requested by the chief 
judge of that circuit. At the end of that talk the judges gathered 
around me and said, “Where can I get a copy of this report?” 
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Well, I said, “This is available through the Government Printing 
Office at $1 a copy.” 

Well, they said, “We would like to have it. How can we get it?” 

I said, “Well, I don’t know. It hasn’t been sent out to the judges.” 

Well, they said, “Why not ?” 

And I said, “Well, I suppose that perhaps the Attorney General 
himself wouldn’t want to send it out because, while I think it is 
perfectly proper, he would probably want to keep far away from any 
implication that he was doing it because it was his committee.” 

So they said, “What about the Administrator of the Federal 
Sourts ?” 

I said, “Well, I would suggest that. I have no control over the funds, 
or matters of that sort. I am just a private citizen. I will suggest 
that to the Attorney General, that the judges of this circuit have 
suggested that it would be perfectly proper and very much desired 
that they receive copies of this, so that they can study this as a public 
document, as they do anything else.” 

Now, let me ask you what is in the judge’s office? No one can say. 
He studies all published documents of Government, of the hearings 
of Congress. 

By the same token, it might be said if congressional hearings are 
held. that you are influencing the judiciary because at congressional 
hearings witnesses get up and say that they don’t like a court opinion 
as interpreted at that moment and would like to have a reinterpreta- 
tion. 

It seems to me, sir, you are entirely on unsound ground in saying 
that the judges, the independent Federal judges, of this country, can- 
not appropriately look at any published document so long as in any 
particular case they decide independently on the issues before them. 


And I, sir, have a tremendous respect for the Federal judiciary of the 
United States. 


The Cuarrman. I certainly do, too. 

Now, Professor, possibly there would be more logic and reason to 
<a you in your argument if you had published the dissents in this 
volume. 

In other words, two distinguished members of your committee went 
to the trouble of getting up dissents that were very thorough, very 
comprehensive, and I think very persuasive. And you refused to 
print them, and yet you sent this out to the judges to consider, with 
the dissents abbreviated and scattered through it in some form but 
not including the whole dissent. 

Now, yesterday, I was left with the impression that you just broke 
up the dissenting opinion of Professor Schwartz and put it in this 
book at different pages. Well, I was mistaken in that. You did not 
publish all of the dissent anywhere, broken up, or in any other way. 

So it appears that you are trying to get your viewpoint over, and 
I give you credit for being sincere in having the views that you have 
and in trying to get them over. But I think that you ought to have at 
least published the dissenting opinions of these two distinguished mem- 
bers of your committee in the same form, entirely and not broken 
up, as you published your own views before you sent them to the 
courts of this country. 

Professor OprpenHetm. I have answered these charges before the 
Celler committee and have made a full record, which I don’t think I 
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would have an opportunity to repeat here because it is time consuming. 
But let me say this on the facts. Dean Rostow’s dissent was pub- 
lished in full except for one paragraph. 

The Cuarrman. Not in here. 

Professor OprpenHEIM. Yes, sir; every word. I can proveit. Every 
word of Dean Rostow’s dissent is in that report except a reference 
to the legal and economic concept group as having been the group that 
originally suggested a certain paragraph which he wanted in his 
dissent. 

That paragraph is in the dissent. But Judge Barnes and I, con- 
sistent with our pledge, said, “Gene, you could have it in there, but 
we won’t say it came from the work group because the committee 
report is not the same as the work group report.” 

Now, in that case there, you have every word. 

The CuatrmMan. You did not present his dissent, you censored it. 

Professor OppENHEIM. Dean Rostow himself testified that every 
word of his dissent was there except that we took the procedure which 
is common to all committees, of publishing that portion of his dis- 
sent dealing with the foreign commerce chapter involving the Ad Hoe 
Committee on Restrictive Practices of the UN, in the very place where 
that issue is presented. That is all we did. We said, “Gene, that goes 
in the foreign commerce chapter because it relates to the foreign com- 
merce subject matter.” 

And we did that for every member of the committee, without dis- 
crimination. He could have his say, and he did. 

The Cuarrman. What right did you have to censor a member like 
that ? 

Professor Oprenuemm. That isn’t censorship. 

The Cuatrman. Why didn’t you accept it as he submitted it? He 
submitted 38 pages. There are 394 pages of this book. 

Professor OprenHEtM. Well, I have a full statement here of the 
procedures. 

The Cuatrman. And you refused to print it. Now you knew at 
that time this report would be used by the judges over the country. 
You expected it tobe. You said so yesterday. 

Professor Orprennemm. Every dissenting view is in the report. 

The Cuatrrman. Yet you were denying these same judges the oppor- 
tunity of getting the views of prominent distinguished members of 
your committee that did not agree with you. 

Professor Oprpennetm. That simply isn’t the fact. 

The Cuarrman. You censored the dissents. 

Professor OprenHEIM. Oh, no, sir. You are not stating the facts, 
sir, because I have in this record and in the Celler committee hearings 
the actual facts. 

As I say, that is not true. The word “suppressed” is not the word. 
We did not suppress anything. Every idea of Professor Schwartz is 
in the report, and I state the reasons why we couldn’t possibly, with 
a committee of 60, have allowed each member to formulate even a 
majority view or a dissenting view in the length in which he did. 

He agreed to the procedures. He was on the committee and he 
knew from the very beginning that it was not possible as a matter of 
teamwork and orderly procedure. I think that is true of every 
committee. 
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You have rules for your committee. We had to lay down some 
ground rules, and we laid down ground rules which are fully set forth, 
which we would show to the world at large that we didn’t suppress 
a thing. 

The Cuatrman. Those are recognized committees and constitution- 
ally organized, and legally, and I wouldn't say this was a rump com- 
mittee, but in comparison to a congressional committee, it would be a 
rump committee. 

Professor Orrennerm. It begins on page 388, before the hearings of 
the Celler subcommittee, and was submitted by the executive secretary 
of the committee to show just exactly what was included and not in- 
cluded, and to demonstrate that where we condensed it, we did repre- 
sent the tenor of his viewpoint. 

Mr. Roosevetr. Mr. Chairman, on page 1873 of the Celler hearings, 
however, there is a letter addressed to the Attorney General of the 
United States signed by Dr. Rostow, which says: 

I must vehemently protest recent attempts of Judge Barnes and Professor 
Oppenheim to interfere with the right of members of the Attorney General's 
antitrust committee to express dissent in their own language and form— 
and it is in the record. 

The Cuarrman. And keep on reading. 

Professor Orprpennem. And what he meant was that we did not al- 
low him to refer to the work group paragraph as a work group para- 
graph. Every word is in there except that reference. As far as 
Rostow is concerned, he has no case. 

Mr. Rooseveur. I would ask the chairman if he would complete it. 

The Cuatrman. Now, this is a telegram—and notice the date: It 
was before this report was published, March 23, 1955, addressed to 
the Honorable Herbert Brownell, Attorney General of the United 
States, Department of Justice, Washington, D. C.; just one sentence, 
and I will read the whole thing, to put it together: 

I must vehemently protest recent attempts of Judge Barnes and Professor 
Oppenheim to interfere with the right of members of the Attorney General's 
antitrust committee to express dissent in their own language and form. I 
regard this policy as not only unprecedented in the procedure of public bodies, 
and unwise in itself, but a breach of faith so far as the committee is concerned. 

Much has been accomplished by the committee, both negatively and positively. 
That accomplishment will not be lost if criticisms of the report for failing to go 


farther are suppressed, weakened, diluted, or denied their full impact. On the 


contrary, such a policy risks a loss of what has been gained through the 
petty and futile bickering. 


(Signed) EuGene V. Rostow. 

Now, that was before it was published. 

Now here is Mr. Brownell’s reply of March 26; 
Prof. EucENE V. Rostow, 

Yale University Law School, New Haven, Conn, 

Re tel AG’s committee study of antitrust laws, committee procedures are 
matters for committee members, and the cochairmen. However, let me assure 
you I have the fullest confidence that Judge Barnes and Professor Oppenheim 


have made all efforts to assure you full and fair chance for expression and 
dissents. This means in your own words and your own name. 


So Dean Rostow submitted his dissent and you refused to let it 
be published. 

Professor OprENHEIM. That is not true in the case of Dean Rostow 
at all, and I submit for the record the answer of Judge Barnes to 
Professor Schwartz, appearing at page 2128 of the Celler committee 
74645—56—pt. 1——17 


252 PRICE DISCRIMINATION 


hearings, and his answer to Prof. Eugene V. Rostow appearing on the 
same page, and going over to page 2129. That is our answer; and if 
I have an opportunity to explain it, 1 won’t be leaving the impression 
that what you have said is exactly true. 

The Cuarrman. You said that Professor Schwartz’s dissent was 
published in the Celler hearing, didn’t you ? 

Professor OpreNHEIM. That’s right. 

The Cuatrman. Did you go to the trouble of sending it to all 
the Federal judges? 

Professor OprENHEIM. Well, after all, we couldn’t presume to do 
any more than send in areport. This is the report we stand on. This 
report includes everything that Professor Schwartz wanted to convey 
to the public on his views. 

The Cuamrman. But don’t you think in fairness that if you wanted 
to present all the views to the Federal judges—in order to influence 
them—the word “influence” you object to, and I will change it 

Professor Orrpennem. I do. I think it is a very unfortunate 
choice of words. 

The CHatrman. Why shouldn’t you have sent them the two dis- 
sents ¢ 

Professor OprrnHem. Well, as I say, if I have an opportunity, I 
can explain as fully as I did before the Celler committee. It is per- 
fectly all right if you want to incorporate at this point my testimony 
before the Celler committee, to save your time. It is a full explana- 
tion. 

Mr. McCuttocn. Mr. Chairman, I think the witness’ testimony be- 
fore the Judiciary Committee should be incorporated in full in the 
record at this point. 

The Cuatrman. Without objection, it will be entered in the record, 
including, of course, that list that we have already put in. 

Professor OppennEIM. Mr. Chairman, may I have the privilege of 
mentioning another aspect I think of great importance to the small- 
business communities ? 

The CHatrman. Judge McCulloch wants to ask you some questions. 

Professor OppENHEIM. I am sorry, Judge. 

Mr. McCuttocn. You may proceed. 

The CuatrmMan. The other members will ask questions, Judge, if you 
don’t want to. 

Mr. McCuttocu. What were you going to say? 

Professor Oprpenuem. I was going to say, sir, that in the selection 
of the committee we appointed Kenneth Kimble, whose name was ‘sub- 
mitted to us by various associations of small-business men, and I have 
here and I will be glad to supply for the record a letter from Mr. 
George H. Frates under the heading “National Association of Retail 
Druggists,” to the Attorney General of the United States, dated July 
10, 1953, in which he says, as follows: 

Assuming that you are desirous of obtaining a cross section of opinion relative 
to the antitrust laws, we respectfully submit the following names of attorneys 


representing segments of the small-business economy for your consideration, with 
the hope that you will include them in your proposed advisory review committee. 


1 The testimony referred to appears in the appendix. 
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Among those names was Kenneth Kimble and, faced with the prob- 
lem that we were faced with throughout the whole process of selection, 
we couldn’t appoint all that were desired by everyone making the 
recommendation, so we appointed Kenneth Kimble. 

He said—Mr. Frates said: 


These gentlemen are students of the antitrust laws and, in addition to that, the 
associations which they represent were instrumental in spearheading and dili- 
gently working for the enactment of the Robinson-Patman Act, often referred to 
as the “Magna Carta” of small business. 

Associations endorsing the text of this letter are: National Association of 
Independent Tire Dealers, National Farmers Union, National Candy Whole- 
salers Association, National Food Brokers Association, International Association 
of Machinists, Associated Retail Bakers of America, United States Wholesale 
Grocers Association, National Association of Retail Grocers, National Association 
of Retail Druggists. 


Under date of July 17, 1953, Mr. W. W. Marsh, the executive secre- 
tary of the National Association of Independent Tire Dealers, wrote 
to the Attorney General of the United States—under date of July 10, 
I am sorry—saying : 

Our counselor, Kenneth Kimble, seems to me to be a very worthwhile choice 
to serve on a committee to investigate the antitrust laws, and I believe that 
he is eminently qualified to fill such a capacity. 

With that thought in mind, we would like to strongly recommend his appoint- 
ment to you. Mr. Kimble has had a very wide experience with the antitrust 
laws. At one time he was chief of the appellate section of the Department of 


Justice—— 

Mr. McCutxocu. Mr. Chairman, if I might interrupt, if you will 
submit that document for the record, it may save time. 

I would like to inquire whether or not you solicited or received rec- 
ommendations for members on this committee from any small-business 
groups in addition to those which you have just mentioned ? 

Professor OprpENHEIM. Yes. 

Mr. McCuttocu. Did you give consideration to those recommenda- 
tions. ? 

Professor OprENuHEIM. Indeed we did, and we actually acted upon 
them in the case of Mr. Kimble. In the case of Sherman Peer, who 
was highly regarded and recommended by farmer cooperative 
groups 

Mr. McCcuiocw. Did you receive any recommendations from any 
of the labor groups, A. F. of L., CLO? 

Professor OpPpenuem. I don’t recall, except one of them did join 
in the one for Mr. Kimble. I do not recall any from them. 

Mr. McCvutxocn. Your letter indicated that you received some 
recommendations from farm groups; is that right ? 

Professor Orrenuerm. That’s right. 

Mr. McCuttocn. And from industry groups ? 

Professor OprpeNuEIM. Yes; oh, yes. 

Mr. McCutiocn. And from retail groups in addition to the tire 
dealers and druggist associations; is that right ? 

Professor Oprpenneimm. Oh, yes; we got them from all sources, Sen- 
ators, Congressmen, business sources, Government sources, small busi- 
ness, large business, medium-sized business. 

In fact, it was an array of all sources, governmental and private, in 
the way of recommendation. 
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Mr. McCuttocu. Is it your studied judgment and conscientious con- 
viction that you have a cross section of lawyers and professors expert 
in this field in America ? 

Professor OppeNnHEIM. I sincerely and unqualifiedly say that that is 
the case as well as you could do it with a group of 60, because, as I 
said even then, we would have hoped that we could have made it 120 
or more. 

But there has to be a stopping point, and we thought this was very 
representative, and I may say that most of the committee members 
have expressed themselves to that effect. 

In addition to what we hear from Professor Schwartz and Dean 

tostow, I can cite for the record, praise from Professor Handler, 
praise from Wendell Berge, and Walter Adams, all shades of view- 
point, praising the cochairmen for their fairness in the selection, for 
their fairness in the procedures and in handling the members, dis- 
sent and everything else, so that we did win the approval of all but 
perhaps two members of the committee. 

Mr. McCutiocn. Professor Oppenheim, did this committee at the 
outset of its work adopt any ground rules or rules of procedure with 
respect to task-force reports, final reports, dissenting opinions, and 
so on? 

Professor OprennetM. Yes, sir; that is fully set forth, but I could 
summarize it this way—— 

Mr. McCuttocu. I would like to continue with a couple of questions, 
and then you can summarize it. 

Did the entire committee participate in deciding those ground rules 
and rules of procedure? 

Professor OprpeENHEIMER. Yes, sir. My answer—— 

Mr. McCutiocw. Were Professor Schwartz and Professor Rostow 
present, or did they have notice of the meeting at which the ground 
rules were adopted, the rules of procedure of the group ? 

Professor Oprp—ENHEIM. Yes. sir. 

Mr. McCutiocn. Did you final handling of their dissenting opin- 
ions conform exactly—I repeat, conform exactly—with the ground 
rules or rules of procedure that were laid down initially and approved 
by the membership of the committee? 

Professor OrprprnueEtM. Yes, sir; decidedly, sir. Here is my sum- 
mary. At the outset the Attorney General sent to each member, each 
person who was being invited, an organization statement setting 
forth the procedures as of that time. He asked them to take note 
of that because he said—and I am not quoting the exact language— 
he wanted them to be advised of what they were agreeing to serve 
under, and that was the first notice they had of what we had in mind 
as to the procedures of the committee. 

Then at the various work group meetings which I attended in almost 
every instance and at the general meeting in Ann Arbor and at the 
December 5, 1954, second general meeting here in Washington, there 
were numerous occasions when discussions were had about procedures 
and dissents. 

Professor Rostow raised a question at the outset which we settled 
in his favor. Before accepting he wanted to know whether a member 
could designate himself by name as a dissenter. The judge and I 
gave that consideration. Our answer to Professor Rostow and the 
committee, was of course, you have the privilege of doing that. That 
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was the only question raised, and it was one raised by Dean Rostow. 

We had every right to assume that with a committee as large as 
this, when a member, and especially one of the experience of these com- 
mittee members, accepts, that he will understand that he is a member — 
of a committee, that a committee must necessarily, as large as this one 
was, operate under certain ground rules if it was to have an orderly 
administration of the work, of the responsibility which was in the co- 
chairmen’s hands. 

I say as a result of the different discussions, there were many dis- 
cussions even on the handling of dissents, it was understood that they 
would be handled as set forth in my formal statement and as set forth 
in Judge Barnes’ letter to Professor Schwartz and Eugene Rostow. 

The fundamental idea was we did not want to give discriminatory 
preference to a particular member who by continuing to serve must 
necessarily have consented to the ground rules. That is the view taken 
by Professor Kahn in a letter to Mr. MacIntyre, the director and 
counsel of this committe, in which he said for the record, as far as he 
was concerned, he was satisfied with the way he was treated on that 
score. 

Mr. McCuttocu. Yes, sir. 

Yesterday I believe you had a paper or a document which con- 
tained a biographical sketch of all the members of this committee; is 
that right? Or did I misinterpret the paper? I didn’t see it. It 
wasn’t handed to me. 

Professor OrprenHEIM. No, sir; I had in my hand a copy of the 
statement I submitted to the Celler committee, the subcommittee, 
which was inserted in the record. In that statement I do mention 

Mr. McCuniiocn. Did that go into the record yesterday ? 

Professor OrreNHEIM. I understand that the chairman gave me the 
privilege of inserting that in the record.* 

Mr. McCouttiocn. All right. 

Professor Oppenheim, have you sought either directly or indirectly 
to create the impression either in the minds of judges or elsewhere 
that this report is the Attorney General’s report ? 

Professor OprpeNHEIM. No, sir. 

Mr. McCutazocn. Have you ever sought to create the impression 
any place or in any manner that the statements herein are statements 
of any persons in official positions of Government ? 

Professor OprenHEem™. No, sir. 

Mr. McCuttocn. Do you believe that any good lawyer or any Fed- 
eral judge worthy to be on the bench would consider this report of 
this national committee of any greater weight than he would any such 
tome or treatise or law review article that might be in his library? 

Professor OppenHEIM. No, sir. If that were true, then I would say 
that anyone who wrote an article, sent a reprint to a judge, would be 
guilty of trying to “influence him” in the sense that was suggested. 

Mr. McCuuiocu, Would it be your opinion that there are many 
lawyers trying antitrust cases who, if opposing counsel cited this na- 
tional committee report, would not go to this sourcebook and find out 
all about it and make appropriate comments, either orally or by reply 
brief? 


1 The document referred to appears in the appendix to these hearings. 
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Professor OppenHeEIM. I think this report can be weighed before a 
court by either side with equal effect perhaps or more effect on one 
_ side or the other, depending upon the issue. Obviously, that is true 

of any controversial subject where you have differences of views. It 
is available to both sides. It is the open competition in the market 
of ideas, as I suggested. 

Mr. McCuttocu. That is all, Mr. Chairman. 

Mr. Yates. Professor Oppenheim, who sold the idea of this com- 
mittee to the Attorney General? 

Professor Oprennetm. That I cannot answer. As I said, I myself 
felt all of my convictions have been formulated over a period of long 
years. I wasa professor of law at the George Washington University 
Law School in this city from 1927 to 1952. I happened to specialize 
in this field. In that period of years I naturally formulated beliefs, 
a philosophy of approach. I did not find agreement, of course, with 
me. There was plenty of controversy about it. But I simply had 
my belief. 

I want to say as to that, when I say no one can be neutral, I think 
we misuse the word “impartial.” I think the real word is “objective” 
rather than “impartial.” I don’t think anyone can be impartial in 
the sense that he can escape the accretion of all of his experiences, and 
thinking, and ideas which issue into formulating beliefs. In that re- 
spect, if one wants to say he is subjectively biased, I think that can 
be said. We all are. But I think an objective person is willing to 
be dispassionate enough to listen to the reason of others and to be 
persuaded by reason. I had that experience on this committee. If I 
took the time I could demonstrate that I couldn’t have everything I 
wanted in this report. In fact, on the Robinson-Patman Act, I could 
take it piece by piece and show that much less was put into the report 
than I might have desired. 

Mr. Yares. Then the first knowledge you had of the organization 
of the committee was a request by the Attorney General to serve as 
cochairman with Judge Barnes? 

Professor OppENHEtm™M. Judge Barnes came to me and said the At- 
torney General would like to have me serve as cochairman with him. 
I said, “Judge, I don’t know about cochairmanship. I think it is very 
difficult for two persons to be chairmen,” but I said, “I am very happy 
to consider this, because I feel that it will be entirely in the public 
interest to have not only a Government official as well as a private co- 
chairman, but also to have liaison with the various departments of Gov- 
ernment, which I think could not be achieved by a private committee 
as well as by a publicly created committee.” 

Mr. Yares. The first knowledge you had of the committee then 
came from the Attorney General ? 

Professor Orprenuem. That is right, sir. I didn’t know he had 
made his address at White Sulphur Springs until the judge said he 
had done that a few days before, and I later read the speech in which 
he proposed it. 

Mr. Yates. You know of no one who was seeking to persuade the 
Attorney General to get a project like this underway ? 

Professor OrrenHeIM. No. I didn’t know the Attorney General 
nor did I meet him prior to the time I came to Washington to accept 
the appointment. 

Mr. Yates. That isall. Thank you, Mr. Chairman. 
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The Cuatrman. Mr. Roosevelt has some questions. 

Mr. Roosevetr. Mr. Oppenheim, could you tell me for my own 
personal interest whether Mr. Thurman Arnold was invited to be a 
member of this committee ? 

Professor Oprennetm. No, Mr. Roosevelt. In that particular con- 
nection we appointed Wendell Berge, and I can say for myself that I 
felt that Wendell represented the same type of thinking as Mr. Arnold 
did, since he served under him, and basically I think their philosophies 
were the same. We wanted, for example, John Lord O’Brien. We 
wanted Herbert Bergson. All of them were considered. It was just 
a question of selecting one former Assistant Attorney General who 
would fairly represent what we thought would be the interacting view 
of an administration where there was vigorous antitrust enforcement, 
which I endorse. 

Mr. Roosevett. You felt that 1 out of 61 was enough to represent 
that point of view ? 

Professor Orrenuerm. As this statement shows, we had on th. 
committee former attorneys in the Division—Breck McAllister, Ken- 
neth Kimble, and one or two others—so we felt we had a pretty good 
representation from what might be called the experience of attorneys 
who were formerly in the Antitrust Division in addition to one head. 

I may say that Mr. Bergson was another person I personally desired. 

Mr. Roosevetr. You thought of Mr. Bergson, but you did not think 
of replacing him with Mr. Arnold? 

Professor Orprennem. No, because we felt his philosophy was so 
well represented by Wendell Berge. 

Mr. Roosrvett. This committee, I am sure you know, and other com- 
mittees of the Congress have been receiving a great number of per- 
sistent complaints “from the so-called independent gasoline retail 
dealers and from tire dealers, and so forth. These retailers complain 
that although they are supposed to be independent businessmen, the 
lessee dealers of the major oil companies have to buy the brand of tire 
and tubes and other auto accessories which their oil company suppliers 
dictate, and they are not free to deal in just any brand of auto tires and 
auto accessories. 

Their leases, of course, are not exclusive leases. The arrangement 
of the major oil companies with the tire manufacturers include a 
kickback from the tire manufacturer to the big oil companies. In 
general, we have, as Mr. George Burger, who testified yesterday before 
this committee, pointed out, a long history of this kind of coercive 
practice. I wonder if the report of ‘the Attorney General’s committee, 
which was to “modernize and strengthen the antitrust laws,” sup- 
posedly, makes wi recommendation for relieving these small- business 
men of this kind of coercive practice. 

Did you recommend or di d you consider recommending any safe- 
guards against the preemption of the market which the retail filling 
stations of the country represents as an outlet for these TBA products 4 
Was this question discussed and, if so, what recommendations are in 
this report of the committee ? 

Professor OpreNnHEIM. We did not feel that we could act as a fact- 
finding commission on the mass of situations that arise under antitrust, 
so that throughout the report we addressed ourselves to the basic 
principles. On the matter you have in mind, sir, I believe the most 
pertinent is the portion of the report on exclusive arrangements ap- 
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pearing in chapter 4 of the report on distribution. That does set up 
certain criteria for testing the statutory standards of section 3 of the 
act, so that we did not attempt to address ourselves to a particular 
factual situation. 

I may say, so far as small business is concerned, it is true that when 
you consider the variety and complexity of those problems, we have 
nothing in the report that can be earmarked as being addressed to 
small-business problems as such. We think our recommendations and 
our principles do so address themselves. 

Mr. Roosrvert. Along the same line, do you think the kind of ar- 
rangements and practices which I have just described are violations 
of any of the antitrust laws, or do you think that any of the present 
antitrust laws can correct this problem ? 

Professor OprpenHEmM. My long-held view on that is this: If we 
are talking about section 3 of the Clayton Act, the fundamental issue 
is. How would a court interpret the statutory language where the 
effect may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce? If you have the type of trans- 
action covered by section 3, it would first have to be a sale or a lease 
or a contract for sale, and would have to be on the condition, agree- 
ment, or understanding that the lessee or purchaser shall not deal in 
the goods of a competitor. That issue has arisen, as you know, in 
various cases, which we discussed, and has arisen in the context of 
requirements contracts which was the situation of the-—— 

Mr. Roosrvett. You don’t have it in writing, but you do have it in 
practice, through coercive methods. Do the present antitrust laws 
provide any relief ? 

Professor OprenuerM. I think under the present antitrust laws the 
practice itself is not condemned, but only where the necessary effect 
under section 3 is shown. From the other point of view, it would 
have to be a choice that perhaps only Congress can make as to whether 
to ban as a per se violation the practice itself. 

When the original Clayton Act was enacted in 1914, at one stage of 
the legislative history there was such a proposal, and the Congress 
rejected it with regard to these exclusive arrangements and also as 
to tying clauses. That is an issue. I think it is an issue that can be 
fairly debated, but under the present law can only be banned where 
the necessary effect is shown, and that gets us into the question of 
dollar volume—— 

Mr. Roosrvetr. Which side of the issue are you on, if you care to 
tell me? 

Professor OprennetM. I am chronically afflicted with the rule-of- 
reason approach, sir, and as a result I am on the side of being of the 
view that we should appraise the market facts and the market impact. 
Tam very much in sympathy with the position of independent business- 
men. I would not like to see them coerced or cajoled or under duress of 
economic circumstances in entering into an arrangement which they 
do not of their own voluntary will desire to enter into. 

On exclusive dealing, the issue is whether there is mutual assent to 
exclusive dealing. If there isn’t, I am opposed to any practice, ex- 
pressed or implied, which results in coercion. 

Mr. Roosevett. If it could be shown this was resulting, then, per- 
haps you think we ought to strengthen the law. 





PRICE DISCRIMINATION 259 


Professor OrprenuEm. It should be condemned; if the present law 
does not permit the eradication of coercive practices directed toward 
independent businessmen, then there is some fault in the law; yes, sir. 

Mr. Roosrveir. Thank you. I am sure you know that the Federal 
Trade Commission has been investigating all of these matters for a 
number of years, particularly whether or not there is violation of 
either the Federal Trade Commission Act or the Robinson-Patman 
Act. Could you tell us whether or not you personally joined with Mr. 
Edward Howrey’s law firm in a brief filed with the Federal Trade 
Commission, which brief argues that the practices which I have just 
described are not in violation of the Robinson Patsian Act or the 
Federal Trade Commission Act, and further argues that the Federal 
Trade Commission should not issue a complaint against such practices ? 
Did you join in that brief? 

Professor OpreNnEIM. I did, sir. That was the first instance in 
which my name appeared on a memorandum. I don’t know what it 
would be called—a brief. It was an informal inquiry by the Federal 
Trade Commission in the preliminary investigative stage to determine 
whether there is a basis for charging Firestone with the violation of 
law. At that stage I did act as an independent legal consultant to the 
law firm of which Mr. Howrey was a member, as I do in situations 
where I am enabled to act independently in giving advice om issues of 
law and interpretations of law which they can accept or reject. 

Mr. Roosrvett. This was just. prior to Mr. Howrey becoming head 
of the Federal Trade Commission ? 

Professor Oprennemm. That was long before I think any thought 
was had about that happening. My connection with that was in 1952. 
At that time I certainly did not hear anything about Mr. Howrey be- 
ing considered for the Federal Trade Commission chairmanship. No, 
that.came up later. 

Mr. Roosevett. Your brief did argue, however, that there was no 
law which could today guide the Commission ? 

Professor OppenHErM. No law which could today 

Mr. Rooseveur. Guide the Commission im ruling on these com- 
plaints. 

Professor OrrenHErm. I would not call it my views because, as I 
say, I just simply was consulted on the law of section 3, on the Clayton 
Act or whatever the other statutory provisions were, and Mr. Howrey 
and his law firm decided on what they wanted to adopt and, if I can 
conscientiously join in that, because it presented to me a justiciable is- 
sue of law and faet of course, I subscribed to it. I would not, if I 
thought that it was a case where you could not possibly show com- 
pliance with law. To the extent that I believe the statutes and de- 
cisions permit that interpretation, I join; otherwise, I do not. 

Mr. Roosrvetr. The brief itself did claim there was not sufficient 
law at the present time. 

Professor OrreeNHEm. Well, I don’t recall that, Mr. Roosevelt. I 
just can’t recall that. All I can recall is that it was a legal memo- 
randum on the case law. It was on that part of section 3 of the Clayton 
Act which I think was included, and section 5 of the Federal Trade 
Commission Act, statutory provisions of that sort. I don’t remem- 
ber. If you can refresh my recollection on that point, I can answer it 
a little more satisfactorily. I just don’t know. 
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Mr. Roosrvetr. I don’t want to take the time of the committee. I 
would appreciate it if you would refresh your memory on it. I think 
it 1s important. 

Professor OprpENHEIM. You mean that memorandum stated that 
there was no basis in law for doing what ? 

Mr. Roosevetr. Justify the Commission in acting on these com- 
plaints. 

Professor OprenHetM. I see. Of course, that is what the law firm 
thought, and I think that on the situation as it existed at that time, 
there was a reasonable basis for so contending, that is right. It-would 
be up to the Commission to decide and the courts, if it ever got to 
the courts. I don’t know what happened. I haven’t followed through 
on it. Icouldn’t tell you what stage it is in. 

Mr. Roosreveitt. There was nothing in the report, however, of 
which you were the cochairman, which took up this matter, or which 
recommended following that line through to the question whether ad- 
ditional legislation is necessary ? 

Professor OppenuErM. On that particular aspect we simply analyzed 
the case law and came out with the conclusion that there should be 
proof of actual foreclosure of a substantial share of the market in 
order to have a violation of section 3, and the committee as a- whole— 
and I have here—— 

Mr. Roosrvett. I am talking about the individual coercion. 

Professor OppeNHEIM. Individual coercion ? 

Mr. Roosevett. Of a small-business man. 

Professor Orprennet™. I don’t think the report is explicit on that, 
except obviously the tenor of that chapter, that section of the chapter 
would mean that there cannot be any coercion. I think, sir, and I 
am glad to say, if there is proof of coercion, I think if the law isn’t 
adequate, there ought to be legislation to make it adequate. I would 
heartily join in that. 

Mr. Rooseverr. Mr. Chairman, I would just like to put into the rec- 
cord at this point my own very definite feeling in regard to this report, 
that it shows—and I am in agreement with you, sir, completely— 
that Federal Government money was used for what I would call a 
new technique for trying to lobby the courts, and as a member of this 
committee, I would protest that as a distinct violation of our gen- 
erally accepted form of governmental procedure. 

The CuHarrMAn. Without objection, so ordered. 

We have had our program disrupted to some extent. We have 
out-of-town witnesses here. I assume we can get through with Profes- 
sor Oppenheim right away and get on to the agenda we had outlined. 

I would like to ask you one question, Professor Oppenheim, and 
then Mr. MacIntyre wants to ask you a few questions. 

As far as I know, this is the only time we have. 

The question I want to ask is this. You know there was a cross- 
licensing and patent case, involving both, before the courts, and on 
one side, as I understand it, RCA and certain others were interested, 
and had certain lawyers representing them. I am not criticizing the 
lawyers, RCA or anybody else. They were perfectly within their 
rights. 

oa the other side was Zenith, whose lawyers had a different view- 
point. 
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In getting up this committee of 61 out of about 2,000 that you con- 
sidered, ete left off anyone connected with Zenith’s viewpoint, but, 
if my information is correct, you put 6 on the committee representing 
RCA’s and the other defendants that Zenith is suing under the anti- 
trust law. 

Could you explain to me why you would do that? 

Professor OrprennErm. Mr. Chairman, I am completely ignorant 
of who those six attorneys might be, I just must confess that I couldn’t 
begin to tell you who is connected with whom, because I never looked 
into that. It may be, from general knowledge, if I am not mistaken, 
the Cahill, Gordon firm is one firm that was involved in that case. 
That comes from the publicity about the case. Maybe Jerrold Van 
Cise was connected with it. 

The Cuarrman, Since you admittedly weighed these members on 
their philosophy in determining whether or not they would be a mem- 


ber of the committee, I thought possibly you took that case into con- 
sideration. 


Professor OprpenHEIM. Oh, indeed not. 

The Cuarrman. And you say you did not. 

Professor Orrpennerm. No. The complaint was issued against 
RCA maybe a year and a half after the committee was in operation. 

The Cuarman. The case was pending before, and still is pending. 

Mr. MacIntyre? 

Mr. MacInrrre. Professor, in responding to Mr. Roosevelt, you 
spoke of filing, or at least joining in this memorandum on this TBA 
matter that is pending in the Federal Trade Commission. 

Professor OprENHEIM. Yes. 

Mr. MacIntyre. Do you recall that that memorandum was a 
printed memorandum in excess of a hundred pages? 

Professor OprpennetM. I know that it was a printed memorandum. 

Mr. MacIntyre. And it exceeded a hundred pages? 

Professor OrrenuetM. I can’t remember the number of pages. I 
will accept your statement of fact as to the number of pages. 

Mr. MacIntyre. The Commission has sent us a copy of the memo- 
randum, and it does exceed a hundred pages. You still refer to it as a 
memorandum ? 

Professor OpPENHEIM. I think it was called a Memorandum of Law 
and Fact. 

Mr. MacIntyre. Yes. It argues law. 

Professor OprpeNHEIM. That is correct. 

Mr. MacInryre. That the laws do not cover the practices of the 
Firestone Tire & Rubber Co., that it was accused of engaging in at the 
time. 

Professor OrrENHEmM. That is right. I think the essential position 
was that on the facts and on the law they were not in violation of law. 
This was an informal and confidential stage, as I understand it, at the 
Commission. That doesn’t matter. I am not interested in that. I 
know it was an informal inquiry, as the Commission customarily 
makes, prior to determining whether it wants to charge a violation of 
law. 

Mr. MacIntyre. It was filed by you and the other attorneys who 
were representing the Firestone interests in that matter with the idea 
of persuading the Commission staff members and the Commission, if 
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need be, that the law did not cover the practices, and it should not pro- 
ceed in that instance against the Firestone Tire & Rubber Co. 

Professor Oprennerm. Mr. MacIntyre, you have known me since 
1927, and I must in my own behalf say that you know from your own 
personal knowledge that I don’t represent any client. I have for years 
been on an independent legal consultative bats in particular issues 
where I decided in my own conscience where there is a justiciable issue 
to be decided by an independent tribunal, whether it be the Commis- 
sion or the courts. 

My only function is to advise the lawyers. It is their brief and their 
advocacy. It is my advisory function. Firestone is not my client. 
Thave noclient. My only client is myself. 

Mr. MacInryre. You subscribed to this brief that was filed. 

Professor Oprprnuem. Certainly. I wouldn’t allow my name to 
appear on it unless I thought it was a bona fide group of legal issues 
which were not yet tested out and which under our democratic process 
can be submitted to a tribunal, an independent tribunal for its deter- 
mination. Of course not. I have refused in many instances to advise 
when I was informed at the outset on the facts; that it was a case where 
a person couldn’t be in compliance with the antitrust law. 

Most of my counseling is on the preventive and corrective side, any- 
way, without reference to pending cases. This happens to be one of 
the few exceptions. 

The Cuatrman. You may step aside, Professor Oppenheim. We 
will call Mr. Toulmin. 

Mr. McCutiocu. Just one moment. 

So that silence might not be construed as agreeing with some gen- 
eral statements that have been made in the committee this morning, 
I wish to make it unmistakably clear that I do not share the concern 
of the chairman or the other members of the committee concerning 
the creation of committees to advise officials in Government; I do not 
share the concern that this report will have an unwholesome or im- 
proper effect upon the judiciary of this country. 

It is my memory that a number of States of the Union have, down 
through the years, by their officials, appointed commissions to study 
matters of public concern with the request that the commission study 
those problems and make recommendations to the State officials. 

That has been done in Ohio over a period of years to very good ad- 
vantage. I see no threat to the representative process in the Attorney 
General creating this committee, and the purposes for which he cre- 
ated it, and the report which has been issued by the committee. 

Professor OprenHEtM. I appreciate that, sir, because already in pub- 
lished material and symposiums on the committee report, for example, 
there appears a statement by Professor Weston, of George Washington 
University, in the last issue of that Review, saying this is the most 
outstanding contribution to the antitrust laws since the Sherman Act, 
and the same is said by Professor Karlston, of the University of Illinois 
Law School, in an article he prepared in a symposium for the Michi- 
gan Law Review. 

So we have statements of that sort from sources that can be con- 
sidered objective. 

Mr. McCutiocu. That does not mean by what I have said hereto- 
fore, that I agree with the conclusions or the recommendations of the 
committee or any part of it. It does not mean, on the other hand, that 
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Idisagree. It does mean that if there is to be a change in the statutory 
law of the country, I shall expect the Attorney General of the United 
States to make his recommendations known in a manner that has long 
been established in this country. 

Primarily that is through communications to the Speaker of the 
House of Representatives and, as I said yesterday, in other instances, 
to the chairmen of committees responsible for legislation dealing with 
the question in accordance with the Reorganization Act of 1946, 

Professor Oppenuem. Yes, sir. I may say finally that all we ask, 
really—we don’t want to make self-serving declarations— in serious 
considerations, serious reflection on the report. We may lose. We 
may be persuasive. But the important thing to us is simply that we 
have a document here which we think is worthy of serious study. We 
don’t claim to be perfect, and in this field it cannot be all black and 
white. 

We don’t know how much of it will be accepted. 

Thank you, sir. 

The Cuatrman. In view of the statements made by Mr. McCulloch, 
I want to make it plain that I am not inpugning the motives of either 
the Attorney General of the United States, Professor Oppenheim, 
Judge Barnes or any member of this committee, the Antitrust Com- 
mittee of the Attorney General. I have been a practicing lawyer 
myself, not as good a lawyer as a lot of people. In fact I have never 
bragged about my law practice but, I have practiced law in the criminal 
field and in the civil cases too, and I know something about the trial 
of lawsuits in State and Federal courts. And I know something about 
lawyers. I have confidence in lawyers. I know that they take one 
viewpoint today and another viewpoint tomorrow, but they are repre- 
senting their clients, they are loyal to their clients. I don’t know of 
any group that is more loyal or more true to the people they represent 
than the practicing attorneys of this country. So I will certainly not 
be on the side of impugning the motives or questioning the motives 
of any lawyer who is on this committee or any other person. 

The point that I question is,—returning to Judge McCulloch’s refer- 
ence to the democratic processes—let us weigh this thing just briefly— 
getting changes in the antitrust laws before the recognized, constitu- 
tionally-established and legally-established committees of the Congress 
and through a process like this. 

Well, if Professor Oppenheim had brought his group to the Judiciary 
Committee of the House, which committee would normally consider 
measures of this character, each one of them would be put on the 
witness stand and each one of them would be interrogated, and that 
committee would know all about each witness; and if a witness had 
had any special selfish interest, any ax to grind, that would be disclosed 
before the Judiciary Committee. They would know all about it. 
That is one of the safeguards you bypass where you bypass the legisla- 
tive branch, or the legislative process, and create a committee outside 
of the Congress, and then just present its report. as the recommendation 
of the great Committee of the Attorney General to study the Antitrust 
Laws. In other words, you are presenting this report of a committee 
of 61 members in a way to give it considerable prestige and standing, 
which it does not deserve, when you analyze and evaluate the com- 
plexion of the committee. 
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So I think it is much better to follow our democratic process, all 

laws being made through the elected representatives of the people; 
and after the elected representatives have made the laws, as they made 
these particular antitrust laws, I don’t think these laws should be 
scuttled or bypassed through some kind of re-interpretation by the 
court that is contrary to the intention of the Congress. 
_ And I certainly don’t think the courts should be persuaded to 
indulge in that type of reinterpretation, to scuttle the antitrust laws, 
by people who are selfishly interested in it. I just don’t believe that 
should be done. I think this is an attack, unintentionally, I am sure, 
but none the less a serious attack on our form of government. I think 
it is shocking that a report like this would be gotten up in the name 
of the great Attorney General of the United States and sent to the 
Federal judges of the country with the implication—and that is my 
language, it cannot be anything else except an implication—that this 
represents the views of the Attorney General of the United States— 
that this report is right out of the “horse’s mouth.” This is what the 
Attorney General wants. I think that is the wrong approach to 
our courts. It is lobbying with our courts, and I don’t think it is 
right to lobby with our courts. For that reason I feel that this was 
a great mistake, a great mistake. And I feel that if you were going 
to submit this report to the courts, the dissenting opinions should 
have been sent right along with it. I believe that Attorney General 
Brownell, upon reflection, will realize the error made in sending out 
this doctored document. 

It is a doctored document because it is not all there. Only one 
side is presented in the report. The other side is not there. I hope 
that Mr. Brownell will yet make sure that the people who receive 
this document will receive every word of the dissents that were filed 
by those distinguished members of the committtee who took their 
time and efforts to write dissents. 

Mr. Toulmin, would you be sworn please? 

Do you solemnly swear to tell the truth, the whole truth and nothing 
but the truth so help you God ? 

Mr. Toutmin. I do. 


TESTIMONY OF HARRY AUBREY TOULMIN, JR., DAYTON, OHIO 


The Cuarrman. Mr. Harry Aubrey Toulmin, Jr., of Dayton, Ohio, 
your biography has been typed, judge, and given to each member of 
the committee and if it meets with your approval we will put. it in 
the record at this point. 

Mr. Toutmin. Thank you. My police record is in many places of 
official character. 

The CHarrman. Yes., sir. We will insert it in the record here. 

(The document referred to is as follows :) 


BioGRAPHY SUMMARY OF Harry A. TOULMIN 


Who's Who in America (1948-49) says: 

“Toulmin, Harry Aubrey, Jr. (tool-min), lawyer, soldier, author; b. Spring- 
field, Ohio, Nov. 25, 1890; s. Harry Aubrey and Rosamond (Evans) T.; student 
Wittenberg College, Springfield, Ohio, 1905-6, Litt. D., 1917; B. A., University 
of Virginia, 1911 (gold medalist); J. D., Ohio State University, 1913; LL. D., 
Transylvania College, 1930; married Margaret McCarty, July 24, 1919; 1 
daughter, Margaret Aubrey. Admitted to Ohio bar, 1913, later to United States 
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Courts, and bar of Supreme Court of U. S., 1919; mem. Toulmin & Toulmin, 
patent attys. Apptd. asst sec. Gen. Munitions Bd. of Council Nat. Defense; capt. 
U. S. R. Ordnance; exec. asst. gun div.; maj. ordnance, actg. chief aerial arma- 
ment div. A. E. F. (France) ; It. col. Air Service, asst. chief of staff, Air Service 
A. E. F. (France) and chief of coordination staff; It. col. A. G. D., Div. Staff of 
37th Div., Ohio Nat. Guard, U. S. Army; col. Engrs. ( Res.) ; deputy chief of staff, 
Ohio Military Area, U. S. Army; col. F. A. (Res.) ; col. C. A. C. (Res.) ; col. Inf. 
(Res.), commanding 329th Inf., 88rd Div., World War I; col. Transportation 
Corps, emdg. 8th Mobile Port; asst. chief transportation, Transportation Corps, 
War Dept.; col. Air Corps, asst. to comdg. gen. Air Service command and dir. of 
Manpower in charge Pacific and Atlantic Overseas Commands ; mem. Army Pearl 
Harbor board and author of its report, World War II. Awarded Distinguished 
Service Medal (U. 8S.) Legion of Merit, Victory medal with French Bar, Director, 
chmn. bd., pres. and chmn. exec. committee Hydraulic Press Mfg. Co.; dir. and 
pres. Hydro Power Inc.; chmn. Industrial Metals Protectives, Inc.; dir. Com- 
monwealth Engineering Corp., Empire Investment Trust, Business Corners, Inc., 
Chemical Development Corp., Consol. Corps, Inc. Mem. and dir. Ohio State 
University Research Foundation; hon. trustee Inst. of Indsl. Research; trustee 
Foundation of Applied Research, Member of American Society of Mechanical 
Engineers, Am. Acad. Political and Social Science, Am. Polit. Sci. Assn., Soe. 
Automotive Engrs., Soc. of Am. Mil. Engrs., Franklin Inst., Am. Chem. Soc., 
Am. Welding Soc., Am. Judicature Soc., Phi Beta Kappa, Sigma Delta Chi, Phi 
Kappa Psi, Phi Delta Phi, Raven Society, University of Virginia; fellow Royal 
Econ. Soc. (Eng.), fgn. mem. Chartered Inst. Patent Agts. (Eng.), Democrat. 
Episcopalian. Clubs: Queen City (Cincinnati), Engineers, Army and Navy 
(Washington). Author: Social Historians, 1911; The City Manager—A New 
Profession, 1915; How to Keep Invention Records, 1920; Bothering Business, 
1925; Trade Mark Profits and Protection, 1925; Air Service A. E. F., 1918, 1927; 
Patent Law for Inventor and Executive, 1928; Executive’s Business Law, 1929; 
Millions in Mergers, 1929; Graphic Course of Patentable Invention, 1935; Inven- 
tion and’'the Law, 19386; With Pershing in Mexico, 1935; Trade Agreements and 
The Anti-Trust Laws, 1937; Patents and the Public Interest, 1939; Law of Food, 
Drugs, and Cosmetics, 1941; Freedom of Transport, 1945; How American Busi- 
ness Went to War, 1945; Trade Mark Act of 1946; Law of International Private 
Agreements and the Anti-Trust Laws, 1947; Diary of Democracy, 1947; Hand 
Book of Patent Law, 1949. Home: ‘Llangollen,’ near Centerville, O. Office: 
Toulmin Bldg., 308 W. First St., Dayton, O.; Carew Tower, Cincinnati, 0O., 
and Munsey Bldg., Washington, D. C.” 


The Cuatrman. I notice you have a prepared statement. Judge, 
would you like to read your statement or would you prefer to do what 
we call “shoot from the hip”? 

Mr. Toutmrin. I would rather “shoot from the hip” if you will permit 
me, I can shorten it that way. 

The Cuarrman. Allright. Just proceed in your own way. 

Mr. Toutmin. I take it the issue to be considered by your committee 
is the Attorney General’s report. Am I correct, Mr. Chairman ¢ 

The Cuairman. Yes, sir. We are considering that document. 

Mr. Tovuimrin. I want to say to you that I think that is a very fine 
report; as a matter of fact it is a most remarkable report. I spent 5 or 
6 years writing a seven-volume work on antitrust laws of the United 
States, the first. When I got through I thought I knew something 
about the subject. But the Attorney General’s report teaches me as 
counsel for defending lawyers more ways to avoid the antitrust laws 
than I ever heard of. It is a most extraordinary document for that 
purpose. The difficulty with the report is not its scholarship, nor its 
authorship. Its difficulty is that it was conceived to carry out a pur- 
pose. It was not written to find the facts or to summarize the law or 
give the views of impartial witnesses, it is a special pleading document 
formulated from the point of view of men dedicated to one point of 
view. That has nothing against the gentlemen in question nor their 
report. 
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Unfortunately it is not clear. It takes a great deal of study to find 
out what it means. It has language that may be intelligible to Wall 
Street but it is very difficult for a country lawyer like myself always to 
perceive all the shades of meaning. But I presume the Federal judges 
who are of great ability and who have legal perceptions beyond mine, 
will find other suggestions in there that I did not find. In this connec- 
tion may I say to you, Mr. Chairman, I have been engaged in this field 
of antitrust since about 1930. I wrote a book in 1936 based upon that 
experience in the antitrust field that has been cited by a number of 
courts. 

The patent practice in which I originally started now has developed 
into being 75 percent antitrust in every patent case and therefore it was 
logical we should get into that. 

The second volume of this work came out a few years later. I then 
went away to war for a number of years and came back, my second 
adventure, and I found that the antitrust law matters were becoming 
increasingly important in my firm. 

So I then started in 1945 to see if I could bring some order out of 
chaos and to present an orderly, comprehensive, thorough, impartial 
statement of the law. It took me about 7,000 printed pages and 7 
volumes to dothe job. I understand some of the courts have been citing 
the volumes as authority. 

If the gentleman who preceded me did not know I was in antitrust 
his statement merely condemns his own experience. On the merits of 
the Attorney General’s report, I was asked by your committee counsel 
if I would submit here a copy of my statement before the Senate 
Judiciary Committee. I have handed to your counsel the statement 
and presume he will put it in the record; if not I have a copy here for 
that purpose. 

The Cuarrman. Without objection, it is so ordered. 

(The document referred to is as follows :) 


STATEMENT OF H. A. TouLMIN, Jr., BEFORE THE UNtrrep States SENATE JUDICIARY 


COMMITTEE 


The public interest and the rights of medium and small-sized businesses find 
little consideration in the Barnes report drafted by corporate lawyers for large 
companies. Indeed, the majority assumption seems to be they do not exist or 
they are not worthy of discussion. Also there is no recognition of the consti- 
tutional function of the Congress in this matter. 

The Barnes report on the antitrust laws could be aecurately entitled, “400 
Ways How To Avoid or Safely Violate the Antitrust Laws.” 

That was a natural result of the composition of the great majority of the com- 
mittee. These eminent lawyers were faithful to their professional commit- 
ments. The attached official list from the Library of Congress shows why the 
companies they represent have been in trouble with these laws. 

These distinguished gentlemen of the law have represented or now represent 
those listed opposite their names, as their clients according to the public record, 
all or most of whom have been held guilty of violating the antitrust laws. 

The prediction I made on the American Forum of the Air television program 
as to the packing of this committee has been amply fulfilled by this report— 
a sort of intellectual “mouse meat” hash. 

No factual proof is provided by the distinguished committee as justification 
for its majority findings. 

It is simply a wordy battle of opinion between the able corporate lawyers 
and the seven professional registered lobbyists on the one hand and the hand- 
ful of professors on the other. A lot of heat and noise has been generated. 
The contestants ignore the public rights and the functions of the Congress. 
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Thus the result of the Attorney General usurping powers of Congress to con- 
duct hearings and formulate legislation ends in 400 pages of words and a pub- 
lic dispute. 

So-called big business has been done a great disservice by this committee 
majority. Our very fine high-grade large companies and their managements 
in my experience have been notable for their public spirit and general consid- 
eration for medium and small business as well_as the public. Their paid advo- 
cates on this committee give a poor and erroneous impression of their clients. 
To the contrary, witness the clear-cut report of the National Association of 
Manufacturers’ law department on the Attorney General's report which, con- 
trary to the Barnes report, is an able and impartial analysis of the problem. 

Mr. Howrey, a former registered lobbyist for salted peanuts, counsel for 
corporate clients before the Federal Trade Commission, and now Chairman 
of the Federal Trade Commission, was apparently one of the most active 
members of the committee. It is interesting to note his rele as a member 
of the committee and the conflict of interest that was his as an impartial 
Chairman of the Federal Trade Commission—a position that ethically should 
disqualify him from acting as a member of a committee dealing with his public 
duties and their discharge. 

Mr. Brownell, then chairman of the Republican National Committee, once 
offered me the post of counsel for the Republican minority in the House and 
Senate at the time of the Pearl Harbor investigations by the Joint Commit- 
tee of the House and Senate. He seemed surprised when I declined because 
as a member of the Army Pearl Harbor Board and the author of its report, 
it seemed to me I was disqualified to appear as counsel in a hearing where 
this Army report written by me would be under review. I might add I am 
a Democrat. 

I wrote Mr. Brownell as follows on August 1, 1953: 

“T have just been advised confidentially from unimpeachable sources that 
membership in your antitrust committee will be substantially composed of 
lawyers representing large corporate clients and their special interests to be 
protected by them. I had assumed that the selection would be on a non- 
political basis of men skilled in antitrust law and devoted to the public inter- 
est—large and small alike. 

“If this information is correct, I am asking those who sponsored me, great 
leaders of opposing political parties, Senator Homer Ferguson of Michigan 
and Senator Harley Kilgore of West Virginia, to withdraw their proposal of 
my name for membership on your committee. 

“T will not be a party to such a betrayal of the public interest.” 

To which Mr. Brownell replied August 5, 1953: 

“Your letter expressing unwarranted concern over the membership of the 
antitrust committee under date of August 1, has been received.” 

To which I replied on August 7, 1953: 

“Your letter of August 5 says I have an ‘unwarranted concern’ over the 
packing of your committee with lawyers representing special interests in de- 
fending their clients under the antitrust laws. 

“Since when has threatened dishonesty in the discharge of a public duty 
become an ‘unwarranted concern’?”’ 

I believe this Barnes report is ample confirmation of my prediction. 

I might add it was on Senator Homer Ferguson’s suggestion, as chairman 
of the Republican Policy Committee, that my dealings with Mr. Brownell! 
as to this matter were initiated. 

From the Department of Justice press release the Attorney General says he 
has not read the report fully and does not know whether he will go along with 
it. He does not want apparently to be committed to the legitimacy of his own 
child of his creation. Yet in another sentence in the same release he is most 
laudatory of the report. It would be helpful if he could make up his mind. 

This report was released piecemeal to the press before it was sent to the Con- 
cress over a period of 30 days. Apparently it was so released without the 
Attorney General reading it for he said on April 1, 1955, “You will appreciate 
that I have not had sufficent time to complete my study of it.” 


AS TO THE MERITS OF THE REPORT 


First, let me say that a quarter of a century dealing with antitrust litigation 
in Federal courts up to and including the Supreme Court has showed me little 
that an intelligent, well-informed lawyer would need in additional legislation in 
order to enforce the antitrust laws. Press releases, compromise agreements with. 
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out court approval, and the like are poor weapons for the purpose. I attach 
recommendatitons to the committee for the purpose of sharpening the issues. 

In the Barnes report there are no separately listed, identifiable recommenda- 
tions for specific legislation. What recommendations there are will be found 
obscured in a great deal of intellectual mud. 

Second, the recommendations of the committee are all based on personal 
views. I see nothing in it of statesmanlike character, intent on protecting the 
public interest, with clear and precise law. There is much need for Congress 
to codify the laws for we have 30 laws dealing with antitrust and many amend- 
ments. 

There is an area of public service for the Congress. 

Let Congress pass on the 69 recommendations for changes using its own judg- 
ment instead of this partisan report. 

Third, in my view simplification of the law is essential. Congress should now 
express itself whether the courts’ interpretation of the law of the Supreme Court 
and other courts is correct. The Congress has three times reversed the Supreme 
Court on labor matters and the antitrust laws. 

Fourth, as to mergers, this report fails to recommend pretrial means of deter- 
mining what is and what is not a valid merger. This should not be left to 
individual judgment of the Department of Justice without more detailed con- 
gressional direction. 

The mergers now legally possible under the law, in fact, are injurious to the 
public and violate the spirit, but not the letter, of the law. 

Fifth, the rights of the Nation to take steps for its protection should be explicit 
by the act of Congress for under the antitrust laws the national interest is 
superior to commercial gain in peacetime commerce. The shameful spectacle 
of the Attorney General quarreling with the Secretary of Commerce over this 
matter and jeopardizing the fine services of industry for war and basic problems 
of industry is typical of the present Department of Justice. 

Sixth, the recommendation that only the Government can bring antitrust suits 
and get an injunction deprives the ordinary citizen of his rights to protect his 
private interests in the courts. The Department of Justice claims that these 
private suits are their greatest aid in finding antitrust violations, but this new 
recommendation would cut off this weapon to protect the publie interest. 

Seventh, as to patents, the report would make it more difficult for the patent 
owner in depriving him of his patent rights by appropriating his patent prop- 
erty without compensation. Of course, this would be a great advantage to many 
large companies. 


General 


There is nothing fundamentally wrong with the antitrust laws that a com- 
petent, impartial and honest enforcement of the antitrust laws would not remedy. 

During the last year there have been four major cases lost by the Depart- 
ment of Justice costing the Government millions of dollars which were decided 
against the Department of Justice because it failed to produce competent proof. 
The courts so found. This was a failure on the part of the Government lawyers 
to prove their cases. 


The Barnes report 

1. It shows complete neglect of the public interest, particularly of the medium- 
and small-sized businesses. 

2. The attached list furnished by the Library of Congress shows that the 
predominating members of the committee represented companies which had 
been charged with violations of the antitrust laws. 

3. The common purpose of the majority was to weaken the antitrust laws 
and there was a determination not to make them fairer, more practical and 
easier to enforce to protect the public. No member of the majority stood out 
like a man and stated his position in clear-cut language. The Nation was 
deprived of the independent judgment of the able lawyers by camouflaging them 
in a morass of intellectual mud. 

4. The report is “mouse meat’ hash best defined by a word used by Judge 
Learned Hand “logomachy”’—a war of words. 

5. This is a one-sided report on how to favor the special interests at the ex- 
pense of the public. 
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Recommendations 


I recommend the following: 

1. A codification by Congress of the more than 30 laws dealing with antitrust 
matters. 

2. A statement of a clean-cut national policy as to the exemptions now granted 


to labor, agriculture, banking, and aviation. I am in favor of the elimination of 
all exemptions. 

3. I am opposed to making rights under collateral laws which have become 
property rights subject to revocation by reason of antitrust litigation. 

4. I favor limiting attorneys’ contingent fees in triple damage antitrust suits 
to discourage the reckless racketeering lawyer who is tempted by the large sums 
at stake in such litigation. 

5. I favor the establishment of a statute of limitations of 5 years in antitrust 
suits to force the Department of Justice to bring suit promptly and not wait for 
18 years after the events occur before bringing suit as in the Oregon Medical 
case and in the New Wrinkle case, in both of which cases the acts complained of 
have long since disappeared. The same thing was true of the suit to divorce 
Du Pont and General Motors and it was particularly true in the Bankers case 
recently decided against the Government from which decision it did not appeal. 

6. I recommend that the property rights granted under the patent laws and the 
trademark laws be not destroyed by antitrust litigation dealing with acts out- 
side of the patent and trademark laws. 

7. I recommend against the illegal appropriation of private property such as 
patents or the compulsory licensing of patents, both without due compensation, 
in violation of the Constitution by simply using the antitrust laws for punitive 
purposes for which there is no statutory or constitutional authority. 

8. I recommend a vigorous enforcement of existing decrees in antitrust cases. 
The Government has failed to enforce the decrees in many of the cases which 
the Government has won and which the defendants are violatin:. 

9. I recommend a plan be instigated to screen mergers in advance of merging 
to avoid litigation under section 7 of the Clayton Act after the merging has taken 
place and the damage is done. 

10. I recommend a cessation of attacks by the Attorney General on the 
other departments of the Government charged with protecting the United States 
from military and naval attack. National defense must always be superior to 
the enforcement of the peacetime antitrust laws. 

11. The present Assistant Attorney General in charge of antitrust stated upon 
taking office that he knew nothing about the antitrust laws. In view of the 
performance since that time, this statement seems to be superfluous and obvious. 
I recommend that in the future a man selected for this important national post 
be an experienced trial lawyer in the field of antitrust law with a sound knowl- 
edge of the Constitution. 

12. The present system of having antitrust sections in the law controlling 
agriculture, aviation, trademarks, banking, et cetera, should be eliminated by 
a clear-cut single law. We should also eliminate judge made law such as de 
feating patents because of antitrust violations for which there is no congres- 
sional authority. 


13. Eliminate the practice of settlements by the Department of Justice behind 
closed doors without court approval. 

14. All- agreements between the Government and citizens should be based 
upon open court proceedings and approved by a United States judge in a consent 
decree—public business done in a public forum and done there alone. 


EXHIBITS 


I attach as an exhibit A, correspondence between the Library of Congress and 
the Department of Justice with copies of the list of members of the Barnes 


committee and their client affiliations. This was furnished me through the 
courtesy of the Honorable Wright Patman of this Congress. 





PRICE DISCRIMINATION 


BExnrpsit A 


AMERICAN LAW DIVISION, 
October 7, 1953. 
To: Hon. Wright Patman. 
Attention: Mrs. Spain. 
Subject: Lobbying activities of the members of the Attorney General’s National 
Committee To Study the Antitrust Laws. 


In response to your request of October 6, 1953, for a check of the lobbying 
activities of certain attorneys, we have examined (H. Rept. 3197, 8lst Cong.), 
Lobby Index, 1946-49, and Lobby Index, 1950 (H. Rept. 3234, 8ist Cong.) and the 
lobbying registration and quarterly reports noted in the Congressional Record. In 
our examination we checked the law firms with which members of the committee 
are affiliated as well as the members themselves against the referred to sources. 
The following are the names of members of the committee who are registered 


lobbyists, 
representation : 


Member of committee 


H. Thomas Austern 


Weddell Berge 


Edward F. Howrey 
George P. Lamb 


Parker MeCollester (member 
law firm of Lord, Day & 
Lord). 


the organizations which they represent, 


Organization represented 


British Columbia Packers Association | 
1 


Associated Third Class Mail Users- 


American Association of Independent 
Industries, Inc. 

National Council of Business Schools_. 

National Council of Technical Schools. 

Small Manufacturers’ Emergency 
Committee. | 

Peanut-and Nut Salters Association -__| 

American Home Laundry Mann- | 
facturers’ Association. 

_ of Canadian Car & Foundry, 

td. 


and the periods of 


Period of representation 


1948—2d and 4th quarters. 

1949—Ist, 2d, and 4th quar- 
ters. 

19§—Ist quarter. 


| 1949—entire year. 
| 1950—entire year. 


1951—entire year. 
1951—3d and 4th quarters. 


1948—Ist and 2d quarters. 
Do. 
1951—2d quarter. 


1947—entire year. 
1948—3d quarter. 
1951—I1st quarter. 


1947—3d and 4th quarters. 
1948—entire year. 


| 1949—entire year. 


1950—entire year. 


1951—Ist, 2d, and 4th quar- 
ters. 

1949—-2d and 3d quarters. 

1950—Ist and 3d quarters, 

| 1951—entire year. 

1950—Ist and 3d quarters. 

| 1951—2d quarter. 


The Council for Clarifieation of | 
Pricing Practices. 


The M. H. Hanna Co 


William Simon (member of law 
firm of Miller, Gorham, Wescott 
& Adams). 

Curtis C. Williams, Jr. (member of 
law firm of Jones, Day, Cockley 
& Reavis). 











PAUL ACKERMAN, American Law Division. 


THE LIBRARY OF CONGRESS 
LEGISLATIVE REFERENCE SERVICE 
Washington 25, D. C. 


APPEARANCES IN ANTITRUST CASES OF CERTAIN MEMBERS OF THE ATTORNEY GENERAL'S 
NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS 


Cyrus Anderson: Libby, Owens, Ford Glass Co. (1945). 
H. Thomas Austern: 

A. B. Dick Co. (1946). 

American Can Co. (1946). 

B. I. du Pont de Nemours Co., Ine. (1947) 

E. I. du Pont de Nemours Co., Inc. (1949). 

Imperial Chemical Industries, Ltd. (1944). 

Henry S. Morgan (1947). 

Phillips Screw Co. (1947). 





PRICE DISCRIMINATION 


Bruce Bromley : 

De Beers Consolidated Mines (1945). 

General Railway Signal Co. (1952). 

Henry 8S. Morgan (1947). 

National Lead Co. (1943). 

Lee Shubert (1950). 

U. 8. Alkali Export Association (1944). 

U. S. Gypsum Co. (1940). 

The Univis Lense Co. (1949). 

Hammond E. Chaffetz: 

Armour & Co. (1948). 

Chicago Mortgage Bankers’ Association (1948). 

Darling & Co. (1952). 

PHmploying Plasterers’ Assoeiation (1952). 

National City Lines (1947). 

Swift & Co. (1941). 

Wilson & Co., Inc. (1941). 

John W. Davis: 
Brakelining Manufacturers’ Association (1947) [3 cases]. 
Henry 8S. Morgan (1947). 
Mortgage Conference of New York (1946). 
New York Central Railway (1944). 
Paramount Pictures, Ine. (19388). 
Standard Oil Co. of New Jersey (1953). 
Fred E. Fuller: 

Harford Empire Co. (1939). 

Libby, Owens, Ford Glass Co. (1945). 
Robert W. Graham: 

Alaska Steamship Co. (1950). 

Chrysler Corp. Parts Wholesaler (1948). 

K & L Distributors, Inc. (1950). 

Miltom Handler: A. B. Diek Co. (1946). 
Edward R. Johnston: 

Central Supply Association (1940). 

International Harvester Co. (1948). 

National Cheese Institute (1942). 

National City Lines, Inc. (1947) (2 cases). 

Northern California Plumbing & Heating Wholesalers’ Association (1949). 

Wallace and Tiernan (1947). 

Francis R. Kirkham: 

National City Lines, Inc. (1947). 

Northern California Plumbing & Heating Wholesalers’ Association (1949). 

Standard Oil Co. ef California (1947). 

Standard Oil Co. of California (1950). 

George P. Lamb: 

Diamond Match Co. (1944). 

Johnson & Johnson (1946). 

Jack I. Levy: American Optieal Co. (1940). 
Breck P. McAllister : 

Cement Institute (1945). 

Diamond Match Co. (1944). 

Electric Storage Battery Co. (1945). 

Imperial Chemical Industries, Ltd. (1944). 

Henry 8S. Morgan (1947). 

New York Great A & P Co. (1944). 

Paramount Pictures, Inc. (1938). 

Wallpaper Institute (1948). 

Charles B. Rugg: 

Boston Fruit & Produce Exchange (1947). 

The Gamewell Co. (1950) (2 cases). 

H. P. Hood & Sons, Ine. (1948). 

Library Binding Institute (1951). 

Minnesota Mining & Manufacturing Co. (1949). (This appearance was 
for the purpose of service of process on the defendant only since the case 
was tried in Boston. A New York law firm however, handled the case 
throughout.) 
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Bernard G. Segal: 
Jaugh & Sons Co. (1952). 
Philadelphia Association of Linen Suppliers (1949). 
Record Dealers’ Association (1950). 
Whitney North Seymour: 
American Optical Co. (1940). 
Bausch & Lomb (1940). 
Bausch & Lomb (1946). 
General Electric Co. (1948). 
International Boxing Club (1952). 
Optical Wholesalers’ National Association (1940). 
Permutit Co. (1945). 
Scophony Corporation of America (1945). 
Morison Shafroth : Union Carbide & Carbon Corp. (1946). 
Blackwell Smith: American News Co. (1952). 
Jerrold G. Van Cise: 
General Cable Corp. (1947). 
Libby, Owens, Ford Glass Co. (1945). 
Linde Air Products Co. (1946). 
Metropolitan Leather & Findings Association Inc. (1948). 
Henry 8S. Morgan (1947). 
Mortgage Conference of New York (1946). 
New York A & P Co. (1949). 
Rubber Manufacturers’ Association (1947). 
Curtis C. Williams, Jr.: 
General Electric Co. (1948) (2 cases). 
Republic Steel Corp. (1948). 
Rubber Manufacturers’ Association (1947). 
Timken Roller Bearing Co. (1946). 


Paut ACKERMAN, American Law Division. 


APPEARANCES BEFORE FEDERAL TRADE COMMISSION AND IN RELATED COURT 


PROCEEDINGS 

Cyrus Austin: 
4389—Standard Oil Co. 
4613—Acme Asbestos Covering & Flooring Co. et al.” 
5017—Ruberoid Co. 

H. Thomas Austern: 
2381—Van Kannel Revolving Door Co. 
2569—California Packing Corp. et al. 
2786—California Packing Corp. et al. 
3927—American Tobacco Co. 
4145—Agricultural Insecticide & Fungicide Association et al. 
4933—Automatie Canteen Company of America 
5013—National Biscuit Co. 
5433—Independent Grocers Alliance Distributing Co. et al. 
5526—E. I. du Pont de Nemours Co., Inc., et al. 
5532—Association of Coupon Book Manufacturers et al. 
5576—J. Richard Phillips, Jr. & Sons, Inc., et al. 
5608—American Chicle Co. 
5623—The Larsen Co. 
5657—Malleable Chain Manufacturers Institute et al. 
5728—Svlvania Electric Products, Inc., et al. 
5794—-Atlas Supply Co. et al. 
5994—H. J. Heinz Co. et al. 

Bruce Bromley: 

835—Paramount Famous Lasky Corp. 

1320—West Coast Theaters, Inc., et al. 

Hammond EF. Chaffetz: 
8911—Retail Coal Merchants Association, et al. 
4389—Standard Oil Co. 
5648—National Tea Co. et al. 
nRTT—B. F. Goodrich Co. 
5794—Atlas Supply Co. et al. 
6043—B. F. Goodrich Co. 


1Court proceedings only. 
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Herbert W. Clark: 
3167—Cement Institute et al. 
John W. Davis: 
594—Butterick Co., et al. 
977—Eastman Kodak Co., et al.’ 
1115—General Electric Co. et al. 
529—Radio Corporation of America 
2354—Rubber Manufacturers Association, Inc., et al. 
2986—Standard Brands, Inc. et al. 
3607—National Biscuit Co. 
3760—Allied Papermills, et al. 
5508—American Iron and Steel Institute, et al. 
5794—Atlas Supply Co., et al. 
Charles Wesley Dunn: 
88—Beech-Nut Packing Co. 
424—Lautz Bros. & Co. 
976—Goodall Worsted Co. 
1020—Armand Co. 
13829—Armand Co., Inc., et al. 
1580—Penick and Ford, Ltd., et al. 
George E. Frost: 
5770—E. Edelmann & Co. 
Fred E. Fuller: 
5979—American Surgical Trade Association, et al. 
Robert W. Graham: 
5279—Carl Rubenstein, et al. 
5471—New England Fish Co. et al. 
5633—-Washington Brewers Institute, et al. 
Edward F. Howrey: 
4034—Robinson Clay Product Co. et al. 
4900—American Refractories Institute, et al. 
4933—Automatic Canteen Company of America 
5467—Structural Clay Products, Inc., et al. 
5468—Structural Clay Products, Inc., et al. 
5546—Luden’s, Inc. 
5607—F. B Washburn Candy Corp. 
5615—Kimball’seCandy Co. 
Edward R. Johnston: 
3555—United States Maltsters Association, et al. 
5277—Youngs Rubber Corp. 
5449—Metal Lath Manufacturers Association, et al. 
5979—American Surgical Trade Association, et al. 
George P. Lamb: 
3019—Card Clothing Manufacturers’ Association, et al. 
3556—American Veneer Package Association, Inc., et al. 
4443—Wire Rope and Strand Manufacturers Association, Inc., et al. 
4496—Tag Manufacturers Institute, et al. 
4878—Chain Institute, Inc., et al. 
5448—Rubber Manufacturers Association, Inc., et al. 
5508—American Iron and Steel Institute, et al. 
5592—National Paper Trade Association of the United States, Inc., et al. 
5719—Vitrified China Association, Inc., et al. 
5952—Advertising Specialty National Association, et al. 
Jack I. Levy: 
5433—Independent Grocers Alliance Distributing Co., et al. 
Mason A. Lewis: 
5670—Ideal Cement Co., et al. 
Breck P. McAllister : 
3167—Cement Institute, et al. 
Parker McCollester : 
3633—Corn Products Refining Co., et al. 
5502—Corn Products Refining Co., et al. 
5587—Colgate-Palmolive-Peet Co. 





1 Court proceedings only. 
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Gilbert H. Montague: 
5—Shredded Wheat Co. 
17—Bureau of Statistics of the Book Paper Manufacturers, et al. 
20—Cudahy Packing Co. 
451—Cudahy Packing Co. 
606—Mennen Co. 
609—Philadelphia Wholesale Drug Co., et al. 
835—Paramount Famous Lasky Corp. 
1101—Oneida Community, Ltd. 
2931—New York State Sheet Metal Roofing and Air Conditioning Contractors’ 
Association, et al. 
2941—General Electric Co., et al. 
2978—Metal Window Institute, et al. 
3032—Biddle Purchasing Co., et al. 
3643—Joseph Dixon Crucible Co., et al. 
4320—Salt Producers Association, et al. 
Albert E. Sawyer: 
3760—Allied Paper Mills et al. 
4496—-Tag Manufacturers Institute et al. 
5421—Crown Zellerbach Corp. et al. 
5448—Rubber Manufacturers Association, Inc. et al. 
6042—American Biltrite Rubber Co., Inc. 
William Simon: 
2191—Building Material Dealers Alliance et al. 
3196—Daniel A. Brennan et al. 
4320—Salt Producers Association et al. 
4389—Standard Oil Co.* 
5620—General Motors Corp. et al. 
Jerrold G. Van Cise: 
3977—Champion Spark Plug Co. 
5979-—American Surgical Trade Association et al. 
Curtis C. Williams, Jr.: 
5872—Thompson Products, Ine. 


NO APPEARANCE RECORDED 


Stanley N. Barnes 

S. Chesterfield Oppenheim 
Prof. Walter Adams 

Prof. M. A. Adelman 
Cyrus Anderson 

Douglas Arant 

Bernard Baruch 

Wendell Berge 

Prof. John Maurice Clark 
Prof. Walter J. Derenberg 
Clinton 8. Golden 

Clare E. Griffin 

George E. Hale 

Prof. Milton Handler 
Prof, Alfred BE. Kahn 

A. Stewart Kerr 

Kenneth Kimble 

Francis R. Kinkham 


1 Court proceedings only. 


Benjamin H. Long 
Richard B. McDermott 
Prof. Sherman Peer 
Prof, James A. Rahl 
David W. Robinson 
Prof. Eugene V. Rostow 
Charles B. Rugg 

Prof. Louis B. Schwartz 
David T. Searles 
Bernard G. Segal 
Whitney North Seymour 
Morrison Shafroth 

Prof. Sumner H. Slichter 
Blackwell Smith 

John Paul Stevens 

Prof. George W. Stocking 
Sinclair Works 
Laurence I. Wood 
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Tue Lrerary or CONGRESS, 
LEGISLATIVE REFERENCE SERVICE, 
Washington 25, D. C., October 20, 1953. 
Hon. Wrieut PATMAN, 
House of Representatives, Washington 25, D. C. 

Dear Mr. PATMAN: In response to your request for certain information re the 
Attorney General’s National Committee to Study the Antitrust Laws, we re 
quested the permission of the Department of Justice to examine its file of pending 
cases, to determine the cases presently in litigation in which members of the 
Attorney General’s National Committee are noted as counsel. The Department 
of Justice voluntarily undertook the compilation of this data and remitted its 
findings to us, together with an explanatory letter from the Honorable Stanley N. 
Barnes, Assistant Attorney General, Antitrust Division, and a statement of 
Stanley N. Barnes and S. Chesterfield Oppenheim on Organization of the Attorney 
General’s National Committee. We herewith forward copies of these materials 
to you. 

Sincerely yours. 
Ernest S. Grirrira. Director. 


UNITED STATES DEPARTMENT OF JUSTICE, 
Washington 25, D. C., October 14, 1953. 
Mr. Paut ACKERMAN, 
American Law Division, 
Legislative Reference Service, 
Library of Congress, 
Washington, D. C. 

Dear Mr. ACKERMAN: Pursuant to your request, which you stated is based upon 
an inquiry from a Member of Congress, a check has been made of all pending 
antitrust cases, for the purpose of ascertaining those matters which are being 
handled by counsel whose names also appear on a published list of members of the 
Attorney General’s National Committee to Study the Antitrust Laws. We take 
pleasure in complying with this request and attach a list of such counsel. 

Since receipt of your request, we have been given to understand that some ques- 
tion has been raised as to the propriety of a person serving on this committee who, 
at the same time, is of counsel in a pending antitrust case being prosecuted by the 
Department of Justice. I think this warrants comment in connection with 
submission of this list to you. 

It should be noted that the committee is purely an advisory group. Each mem- 
ber acts in a private voluntary capacity and receives no compensation. He takes 
no oath of office and performs no governmental function of either an adminis- 
trative or adjudicatory nature. The committee members werely offer their 
knowledge and experience as a study group. The Attorney General, to whom the 
report will be submitted, is free to decide what use he desires to make of the 
report. 

Furthermore, the membership of the committee, copy attached, consists of out- 
standing representatives from the fields of law, economics, and industry, The 
attorneys listed have specialized for many years and are recognized as authorities 
in the field of antitrust law. ‘They were chosen because of their eminence and 
outstanding reputation for ability and character. These men may be expected 
to have in mind what is best for the American economy as a whole, rather than 
any benefits accruing to any particular industry ov a specific cou:pany. Attached 
are several copies of the statement of organization of the committee released by 
the cochairmen last August. This will give you, in greater detail, a description of 
the private status of the committee members, how they were selected, and the 
methods of study which assure that the final repert will reflect the thinking of 
the entire committee. 

Sincerely yours, 
STANLEY N. Barnes, 
Assistant Attorney Gencral. 
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Case 


Baugh & Sons Co., et al 
Bendix Aviation Corp., et al 


Chicago Mortgage Bankers Associa- 
tion, et al. 


Daslinn & Oe: 06:0Rj: 2... niiccsnnumnen 
Du Pont—Cellophane case_--__-.--- 
Du Pont, et al.—Chicago divesti- 
ture case (GM, U. 8. Rubber). 
Perens Plasterers Association, 
et al. 

General Railway Signal Co., et al__ 
International Boxing Club, et al__- 
S08. Bi, MOOONOT, OF GE: wicdcncdcctuns 
Henry S. Morgan, et al...........--- 


National City Lines, et al 


N. Y. Great A. & P. Tea Co., et al 
Lee Shubert, et al__.........--- 
Standard Oil (N. J.), et al.._--_-- 


Wallace & Tiernan, Inc., et al., 2 
cases. 

Standard Oil of California, et al_.- -- 

General Electric Co., et al. (incan- 
descent). 


ET NOD. «i Sactindpetecineea 
Armour & Co 


Butane Corp 


Pen © Cae OOO, ooo ok ee 

Food Machinery & Chemical Corp., 
et al. 

GE 2590 (fluorescent) ....__.- 

Kelsey, Hayes Co., et al__- 

Michigan Food, et al. (2 cases) -_--- 


N. A. Vertical Turbine Manufac- 
turers. 

No. California Plumbing & Heating 
Association, et al. 


Firm 


Schnader, Harrison, Segal & Lewis---- 

Cravath, Swaine & Moore 

Covington & Burling 

Poppenhusen, Johnston, Thompson 
& Raymond. 

Kirkland, Fleming, Green, Martin & 
Ellis. 
.-.do 3 

Covington & Burling 
(iM wibeconnescnnddbe 

— Fleming, Green, Martin & 

s. 

Cravath, Swain & Moore. -_--- 

Simpson, Thatcher & Bartlett 

Berge, Fox & Arent 

Davis, Polk, Wardwell, Sunderland 
& Kiendl. 

Cahill, Gordon, Zachry & Reindel---- 

Covington & Burling.-__-- 

Cravath, Swaine & Moore---_--------- 

Donovan, Newton, Leisure & Irvine-- 

Kirkland, Fleming, Green, Martin & 
Ellis. 

Johnston, Thompson, Raymond & 


Mayer. 
Cahill, Gordon, Zachry & Reindel 
Cravath, Swaine & Moore __._.-_..- 
Davis, Polk, Wardell, Sunderland & 
Keindl. 
Cahill, Gordon, Zachry & Reindel_- 
Donovan, Newton, Leisure & Irvine 
Johnston, Thompson, Raymond & 
Mayer. 
Pillsoury, Madison & Sutro_-___--- 
Simpson, Thatcher & Bartlett : 
Ropes, Gray, Best, Coolidge & Rugg- 
Cravath, Swaine & Moore ‘ 
Smith, Sargent, Doman & Grant-.-.- 
Kirkland, Fleming, Green, Martin & 
Ellis. 
Johnston, Thompson, Raymond & 
Mayer. 


Simpson, Thatcher & Bartlett 
Crawford, Sweeny, Dodd & Kerr--_- 
Covington & Burling- 82 Sis 
Crawford, Sweeny, Dodd & Kerr_. 
Johnston, Thompson, Raymond & 
Mayer. 
Pillsbury, Madison & Sutro--- 
Johnston, Thompson, Raymond 
Mayer. 


Union Carbide & Carbon Corp., et al.| Grant, Shafroth & Toll 





Counsel 


Bernard G. Segal. 
Bruce Bromley. 

H. Thomas Austern. 
Edward R. Johnston. 


Hammond E. Chaffetz. 


Do. 
H. Thomas Austern. 
Do. 


Hammond E. Chaffetz. 


Bruce Bromley. 
W.N. Seymour. 
Wendell Berge. 

John W. Davis. 


Jerrold G. Van Cise. 
H. Thomas Austern. 


| Bruce Bromley. 


| 


i 


| 





i 
1 


Breck P. McAllister. 
Hammond E. Chaffetz. 


Edward R. Johnston. 


Jerrold G. Van Cise. 
Bruce Bromley. 
J. W. Davis. 


Jerrold G. Van Cise. 
Breck McAllister. 
Edward R. Johnston, 


Francis R. Kirkham. 
W. N. Seymour. 
Charles B. Rugg. 
Bruce Bromley. 
Blackwell Smith. 
Hammond E. Chaffetz. 


Edward R. Johnston. 


Do. 
Francis R. Kirkham. 


Whitney N. Seymour. 
A. Stewart Kerr. 

H. Thomas Austern. 
A. Stewart Kerr. 
Edward R. Johnston. 


...-| Francis R. Kirkham. 
«& 


Edward R. Johnston. 


Morrison Shafroth. 


Mr. Tovutmrn. As to the question of the Robinson-Patman Act 
I would like to address myself to that one particularly. What I 
found in the study going into these 7 volumes, in the study of all 
the cases I can put my hands on—and there have been no statements 


made to me by over a thousand purchasers, spending a very large 
sum of money for these books that there is any error in Hemet 
found that the problem was to interpret the antitrust laws, because 
they have the scope of a constitutional provision. 

The chairman of this committee was the coauthor of an amend- 
ment to section 2 of the Clayton Act that gave us at last a precision 
instrument. I will say to you, Mr. Chairman, it may be of some 
interest to you, that when I came to study the law comprehensively 
and read all the cases, I found that the Congress upon your motion 
and that of the Senator involved, had produced a law that gave us 
an accurate way of measuring a violation of the law. 
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Any businessman who can read English can read what you put 
in there and understand it. I don’t think any law in the books where 
that involves commerce and people of all situations of business is any 
good unless it is such language that an ordinary man can read it and 
understand it. 

If it takes a Federal judge of the highest education with great 
effort to find out what it means, then it 1s time to change it. 

Over the years, over 60 years the Federal courts have struggled 
with the antitrust laws and interpreting them. We have the ‘basic 
issue still between the rule of reason and those who don’t believe it, 
but we know when you get all through you will find the people of the 
United States have paid millions of dollars to their Federal judges 
and to counsel to interpret these laws and we have that interpre- 
tation and it has now become definite and certain in most of the 
phases of the antitrust laws what we mean. 

The proposal of the Barnes committee is to take those laws and 
redo them, to revise them, change them, and throw away the over 
60 years of experience with the best brains on the Supreme Court 
of the United States. 

I might say parenthetically to the learned gentlemen who just 
preceded me that I have been practicing in the Federal courts on 
antitrust matters since 1930, including being the lead counsel in sev- 
eral of the lead antitrust cases in the Supreme Court of the United 
States, in which cases the court agreed with me. 

Now if you have that body of law all analyzed, I think the burden 
is on any unofficial group who wish to then change it to come up with 
something (a) better and (6) that is understandable. 

Anybody who can understand the conflicting provisions of the 
Barnes-Oppenheim report has to be a genius, because the words are 
not clear. It is confusing. It is contradictory and it does not show 
how you can put into effect the recommendations. That is all I 
have to say on the subject of the Barnes report. 

The difficulty with the administering of the antitrust laws—and I 
know, I now address myself, Mr. Chairman, with your permission as a 
practical practicing lawyer advising clients on how to comply with 
the law—the difficulty we have is that we have a great body of judges 
who are newly appointed, many have been appointed only for a few 
years. When you produce a very complicated antitrust matter before 
those judges and particularly if they are new judges, it is quite ap- 
parent that they may resort to what they think is an informal summary 
of antitrust laws as an aid without the advice of counsel, in their 
chambers to get them to decide the case. 

That is perfectly natural that they should take the Barnes report 
and look at it and believe it. It has the stamp of the chief law officer 
of this great Government. With that stamp, whether you want it 
official or not, it ic official in the eyes of those judges. I have just 
finished an antitrust case, where I could observe on a new judge, the 
first one appointed by the President, by President Eisenhower; he is 
an able man, 25 years on the State bench, but he has great difficulty in 
mastering the problem of the antitrust laws, a new area to him. 

You could imagine the state of mind of a man like that, being con- 
fronted with a difficult complex case, with over 60 years of decisions 
to consider, confronted with the problem of making a just decision, 
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and he is handed the Barnes report. Human nature being what it is, 
he looks for help. 

The Cuarrman. If you will permit me to interrupt you, Judge, in 
the case of that new judge that was appointed, evidently he was recom- 
mended by the present Attorney General, wasn’t he ? 

Mr. Toutman. He was, sir. He was the first man picked out by the 
present Attorney General. 

The Carman. Don’t you think the fact that this book was spon- 
sored by the Attorney General would have a lot of weight with him? 

Mr. Toutmin. Yes. 

The Cuarrman. You heard what I said about the difference in our 
democratic legislative processes and going outside with the commit- 
tee, do you agree with that statement or not, Judge’ I have not 
talked with you about it. Iam interested in your judgment. 

Mr. Toutmrn. I never saw you before, so we are not in contact. 
Nor have I heard from you. You are uncontaminated by me. 

The Cuarrman. And vice versa. 

Mr. Toutmrn. Your question once more ? 

The CHarmman. About the legislative process. Judge Thurman 
Arnold was a witness here the other day. He said if he had been 
asked to set up a special committee to study the antitrust laws, he 
would have set up one that wanted changes and another one that was 
in favor of the antitrust laws and enforcement of them, and then he 
would have gotten the opinions of both. Do you think it is good 
policy for a large committee such as the Attorney General’s national 
committee to be set up and composed of so many people who are 
selfishly interested to the extent that they have their own philoso- 
phies—formed by reason of their employment and honestly and 
sincerely formed, no question about that, but they believe a certain 
way—should we have a committee like that attempting to influence 
the courts or the Congress ? 

Mr. Toutmin. Well, if you want to give the Congress a way and 
not use it, then you should usurp its powers by private committees; 
but I don’t think that is the Government of the United States. 

If you are honest about it, and want an advisory committee, all you 
had to do is call an equal number of witnesses of distinction, partisans 
if they might be. 

The Cuarrman. That is right. 

Mr. Toutmtin. On both sides and let them each state under oath 
their views on the subject of the antitrust laws. How they should 
be changed or kept and then submit that to the Congress and let each 
witness come here and face you gentlemen and be cross-examined. 
That is the way we do business in the United States. 

The Cuamman. That is right. That is the democratic process. 

Mr. Toutmin. That is right. 

The Cuarrman. In this case we have 61 people, distinguished peo- 
ple they are, they get together, they don’t have any facts presented to 
them, they just take their own viewpoints, and they iron them out 
among themselves. They reconcile their viewpoints as much as they 
can by giving some here and taking something there, and finally they 
agree on a report like this; but you don’t know whose thinking went 
into any part of it. There is no way of determining. It was all secret. 
And one alarming thing about it was that Professor Oppenheim re- 
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fused to give us the names of the members of the different subcom- 
mittees. 

I asked him the names of the members of the subcommittee on dis- 
tribution, that handled the Robinson-Patman Act. He refused to 
give us the names. He was pledged not to until he cleared it with 
Judge Barnes. It just goes to show the secrecy that went into this 
thing. And certainly such secrecy is no part of the democratic way 
of life in our country. 

Mr. Toutmin. Well when I heard it this morning, Mr. Chairman, 
and gentlemen of the committee, I was astounded that anybody should 
take the position that anything about this report should be secret. As 
a matter of fact, I had assumed that all of their conferences and con- 
versations would be of record, taken down stenographically and sub- 
mitted as an addendum to the report for the benefit of Congress in 
its cross-examination. I understand that was not done. 

The Crareman. Each person should have been identified as spon- 
soring different subject matters, so you would know who was doing 
what. 

Mr. Toutman. That’s right, unless you are ashamed of your 
opinions. 

The Cuarrman. Yes. Not only that, but you see this has been 
printed as a public document and it is sold for a dollar through the 
Government Printing Office. I don’t know how they could sell a 
book like this for a dollar. But they do. It is being widely distrib- 
uted. Professor Oppenheim himself testified, I believe you heard 
him this morning, that at his request the Attorney General of the 
United States, through the administrative officer of the courts actually 
sent every Federal judge in the United States a copy of this document. 
But he did not send the dissenting reports. Don’t you think this docu- 
ment will have tremendous weight with these judges when they get 
this document from the Attorney General ? 

Mr. Toutmtn. When I opened my remarks I said this was a very 
valuable document for defense lawyers. I am a defense lawyer, de- 
fending antitrust cases. If the Federal judge can find a lot of ways in 
there—as he can—on how to get around the antitrust laws, I certainly 
will have my side of the case improved vastly. 

The Cuarrman. Your proposed statement, will be included in the 
record. 

Mr. Toutmrn. Yes. 

(The document referred to is as follows :) 


STATEMENT oF H. A. TouLMIN, Jr., BEFoRE THE SELECT COMMITTEE ON SMALL 
BUSINESS 


The Robinson-Patman Act is the precision manual set up by Congress on how 
to do business on a fair and responsible basis with equal treatment to all com- 
panies large and small. It is of greater advantage to large companies because 
it gives them certainty as to the rules that govern their actions and the greater 
stake you have in business, the more helpful is the Robinson-Patman Act. 

It is the only portion of the antitrust laws that is definite, precise, and easily 
understood. The antitrust laws generally are couched in broad and sweeping 
language, and before litigants know where they stand it is necessary to get a 
court to decide the matter. Any businessman can read the Robinson-Patman 
Act and have a fair idea of what he should and should not do. It took me seven 
large volumes of many thousands of pages to discuss the law for the last 60 
years dealing with the antitrust matters, so complex has the matter become. 


280 PRICE DISCRIMINATION 


Generally speaking, the rules governing antitrust in all essentials have been 
decided by the Supreme Court of the United States and followed by subordinate 
courts. 

The proposals of the Brownell-Barnes committee to eliminate the safeguards 
to businesses of all sizes written into the antitrust laws by judicial interpreta- 
tion would throw away certainty and more than 60 years of judicial interpre- 
tation on which many millions of dollars have been spent by the Government 
of the United States and litigants to get settled. 

The proposed changes by the large groups of lawyers on the committee repre- 
senting big business that have been held guilty of violating the antitrust laws. 
is a very unfair misrepresentation of the integrity of leading business organ- 
izations. The impression has been given to the public that big business had 
to pack the committee. This is a misrepresentation of the great bulk of the 
large businesses of the United States that is distinguished for its integrity and 
law-abiding character. 

The political character of the committee is obvious. Its results were one sided 
to eliminate a large proportion of the safeguards for businesses of all sizes 
against violators of the antitrust laws. It was a packed committee and it secured 
a packed result to the extent that its weasel words can be understood. 

Its recommendations were almost universally directed to the weakening of the: 
antitrust laws. 

The Attorney General in one breath claims to be eager to enforce the antitrust 
laws and in the next breath he approves the Barnes report which would wreck 
the enforcement of the antitrust laws. 

It would be helpful if the Attorney General of the United States on behalf 
of his Republican colleagues would make up his mind whether he is going 
to do his duty to enforce the antitrust laws or sabotage them with the Barnes 
report. The two positions are inconsistent. 

The practice of the Department of Justice in making secret deals behind elosed 
doors in settlement of antitrust litigation before and after it is brought is am 
evil practice. It is a part of the censorship of news of which the press legiti- 
mately complains. Any such settlements should be held in the open with the 
press present to protect the public interest. 

The practice of the present Department of Justice of consent decrees forced 
upon litigants with the threat of litigation hanging over them smacks of Russian 
“settlements.” Consent decrees should only be settled in open court as the 
result of a hearing before a United States judge. Such settlements should 
not be made in chambers of the judge nor behind the closed doors of the De- 
partment of Justice. 

It is time to put an end to backroom deals. We had enough of them in 
Harding’s time when Daugherty was Attorney General and Fall was fondling 
his pocketbook. 

In view of the medals awarded by the present administration to Harold Talbot 
for conduct for which he was fired as being unethical, we trust that no decora- 
tions are going to be handed out for the Barnes-Oppenheim report. If such 
medals are going to be awarded, I recommend that they be bordered with mink 
and have engraved in their center a deep freezer embellished with dollar marks. 


Mr. Roosevetr. Just one question, Judge Toulmin. Perhaps I 
should not address this to you as a defense attorney, but I think we 
recognize that the majority of the cases under antitrust cases are not 
presented by the Government but they are presented by private liti- 
gants, who defend themselves. 

Mr. Toutmin. That is correct. 

Mr. Roosrvett. Would you feel that there was perhaps a need for 
improvement in the law to give additional protection to the private 
litigant so he could process his claim; I am thinking particularly about 
the small-business man and the position he finds himself in in compe- 
tition with his large supplier, where, obviously, the contest is unequal 
from an economic standpoint ? 

Mr. Tourmrn. Mr. Roosevelt, I will make you this suggestion and 
through you to the committee. We should have the same rule in anti- 
trust matters as to a Federal judge that we have in patent matters. 
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That is, he sits there as the third-party representative of the United 
States Government and its people. In some forms of proceedings we 
even have a public defender in private litigation appear amicus curiae 
or otherwise. In the case of civil litigation, which has grown enor- 
mously, there are hundreds of cases in this last year that have been 
brought. It is a tremendous thing. In those cases which the Attor- 
ney Getiecal says furnish him with a source of a great deal of informa- 
tion of violations of the antitrust laws, unless he settles them, in those 
cases there should be a representative in the private litigation of some- 
one representing the people of the United States, because those cases 
we once brought should not be settled for some money judgment with- 
out regard to the public of the United States who may be much more 
grievously injured than the actual contestants who are litigating. 
That is a practical way of handling the situation. 

The other thing I would like to add at this moment if I may, Mr. 
Chairman, I would like to recommend that legislation be enacted that 
we arrive at all consent decrees and settlements in the open, either in 
open court or in an open room like this, with members of the press 
present. These secret agreements of settlements, secretly arrived at 
and consent decrees, consented to and handed up as a canned piece of 
paper to the Federal judges, both deprives the courts of precedents, 
the public of knowing what the precedents are, and they guarantee 
that there will be honesty in the administration of justice by keeping 
it on top of the table. 

Mr. Roosgevett. Thank you. 

The Cuarmman. Mr. McCulloch. 

Mr. McCutiocn. Along that line, do you suggest that there be a 
finding of fact prior to the entry of any consent decree ? 

Mr. Toutmin. Yes, Judge, and I think that is an essential in this 
matter, because if you don’t have a finding of fact you can’t tell 
whether that particular set of facts applies to a situation you may have 
later. 

Mr. McCutiocu. What would be your opinion of whether or not a 
finding of fact before every consent decree would or would not slow 
up the disposition of these pending cases or cases that might be filed ? 
As a defense attorney, what would be your opinion on it ? 

Mr. Toutmrn. I would say it would expedite it because each lawyer 
already has gotten up his findings of fact and conclusions of law as the 
basis of his case for the defense or for the prosecution. 

Mr. McCuttocn. Mr. Toulmin, if the consent decrees were based 
upon a finding of fact, then that decree would under existing law be 
prima facie evidence in all civil suits by any person injured by the 
alleged violation of law, would it not? 

Mr. Toutmtn. That is right. 

Mr. McCutiocn. Wouldn’t defendants and wouldn’t defendants’ 
counsel be then reluctant to agree to a statement of facts which would 
be immediately prima facie evidence in a private damage suit? 

Mr. Tourmrn. I don’t see why they should not agree, but if they 
did, the public interest is paramount over their personal inconvenience. 

Mr. McCutiocn. I understand that. I was trying to get an opin- 
ion about the time lag. In other words, if defendant X and its coun- 
sel were willing to enter into a consent decree, which did not result 
in a prima facie case for treble damages by a private litigant, wouldn’t 
there be more disposition on the part of that defendant corporation 
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and its counsel to enter a consent decree if there was no finding of 
fact and if there was a finding of fact? 

Mr. Toutmt1n. Probably so. 

Mr. McCuttocu. Wouldn’t that result in more and more of these 
cases being tried and some of which have lingered on almost inter- 
minably ¢ : 

Mr. Tourmrin. The delay is an administrative problem. We will 
pass that for the minute. But let me come to the real heart of your 
question. You must have in the administration of justice in every 
case that seeks the dignity of the decision of the United States court 
and is filed in its records, you must have a clear-cut finding of fact 
and conclusions of law, no matter how it is settled for the public in- 
formation that that is what the facts were and that is the statement 
of it. We cannot afford in this country to have any concealment of 
matters of that sort because every one of those private cases affect 
the public welfare. 

Mr. McCutsocn. I would agree with that statement. 

The only question that I have went to the question of time, not 
to the merits of whether or not we should do that. I was interested 
to know in your opinion whether it would further bog down the trial 
of cases in the F te courts, 

Mr. Toutmin. No. Let me give you the reason why I am so dog- 
matic about my answer. I was counsel for the defense in a very large 
piece of antitrust litigation pending here in the United States district 
court. That piece of litigation was settled. It was settled on the basis 
that I disagreed with, although my client who had been a client for 
25 years and had paid me several hundred thousand dollars in fees, 
I got up immediately when I discovered what had been done as to 
the agreement and private settlement which I thought was contrary 
to law and right and what was decent, and I walked out and threw the 
client away, because the public would not have the opportunity of 
knowing what I knew, and I would not be a party to that kind of a 
settlement made by the Attorney General of the United States with 
the defendants. 

Mr. McCuuiocn. Was that settlement made directly by the Attorney 
General of the United States with an executive officer of the defendant 
company ¢ 

r. Tounmin. Yes, sir. 

Mr. McCuttocn. And when did that occur, generally ? 

Mr. Toutmin. That occurred within the last 10 years. I don’t 
want to identify the client, because that would be improper on my 
part as a lawyer. 

Mr. McCu1ocu. Has it occurred within the last 3 years? 

Mr. Toutmin. No, sir; the last 10 years. That is as close as I will 
come to it. 

Mr. McCuutocu. Did I correctly understand you to say that you 
thought it was improper for any governmental agency, particularly 
a Federal governmental agency or official, to create a commission or 
constitute a commission to examine into a question and advise the 
Congress ? 

Mr. Toutmin. No, sir: I didn’t take that position. 

Mr. McCuttocu, You did not take that position ? 

Mr. Toutmin,. No, sir. 
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Mr. McCu.tocu. I presume you found no fault with the Hoover 
Commission and its reports generally ? 

Mr. Toutmrin. As a Democrat, I couldn’t swallow all of them, but 
they were very fine reports. 

Mr. McCuuz.ocw. Obviously I did not expect a man of your experi- 
ence and ability to approve all the recommendations. I did not find 
anyone that approved all of them. Generally you did not disapprove 
of that kind of an advisory group with its recommendations‘ 

Mr. Toutmin. No. 

Mr. McCutsocn. Let me ask you this, did you disapprove of the 
old Sherrill commission in Ohio with its report to the governor who 
at that time was a Democrat ? 

Mr. Toutmrn. | am not familiar with it. 

Mr. McCutsocu. Did you object to it? 

Mr. Toutmin. If it was a Democratic object of operation, I would 
be inclined to say that it was fine. 

Mr. McCutzocn. That is all. 

Mr. Toutmt1n. May I continue the thought? You are on a good 
track and I would like to follow that. The chairman and Mr. Roose- 
velt have asked me a question of how an investigation of this sort for 
the advice of Congress should be conducted. I would like to take 
just 2 or 3 minutes if you will permit me, Mr. Chairman. 

The Cuatrman. Take all the time you desire. 

Mr. Toutmrn. To give you the experience I had when I was ap- 
pointed a member of the Army Pearl Harbor Board. That was orig- 
inally formed and appointed by the Department of the Army with 
three generals—General Grunner, General Frank, and General Russell. 


After they had been going on a considerable period of some weeks 
and they were under joint mandate of the House and the Senate in 
their ae I was brought from the Pacific area and put in 


there as another member of the board charged with the duty of con- 
ducting the investigation and conducting that and writing the report, 
which duty I carried out. After I once arrived we completed that 
report in 2 months and 13 days and submitted it to the Chief of Staff 
and the Secretary of War. In the course of that investigation with 
many, many witnesses, traveling 10,000 miles to get their testimony, 
writing two reports, one report that was finally submitted and the 
other report which I left around the office so G-2 could pick it up, so 
there would be no leaks other than that, so when it got to higher 
authority, nobody else knew about it. I was charged with secrec 
under a double oath. In that investigation I had log sheets with 
complete breakdowns of the witnesses, with every fact testified to, 
with columns this long and sheets this deep. This report went to 
the Congress, the Joint Committee, they had all the record, they had 
it analyzed, they had the pros and cons on both sides, and in writing 
the report I gave both sides on all questions so that there would be 
no question that this Congress would have the right to exercise its 
judgment under its joint mandate. That I say to you, sir, is the 
way to write a report. I did not put my own opinions in it nor did 
the board. We made a finding of fact as best we knew how. 

Everything appears of record in that report, with one exception 
which I would mention as long as I am before Congress under oath. 
Mr. Roosevelt will be interested in this. 
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I made a finding and submitted it to the board and was concurred 
in by the board, but was not put in the report because they thought it 
was indelicate for them to comment on the President of the United 
States, your father, I made a finding that there was not a scrap of 
information, not a fact, not an inference in any way, shape, or form 
that showed Mr. Roosevelt was guilty of Pearl Harbor. I am glad to 
make that of public record. 

The Cuatrman. I have heard about you a long time, ever since I 
have been a Member of Congress, which has been quite a long time, 
about 27 years to be exact, because I have been interested in antitrust 
laws and small business and I have come across a lot of your writings 
and a lot of your books. I know your books are used extensively all 
over the country. I notice you went through two world wars and you 
are president and chairman of the board of a number of businesses ; 
industrial concerns, investment trusts, chemical organizations, research 
foundation, Ohio State University Research Foundation, and many 
other different companies, corporations, and organizations. Knowing 
something about your work in the antitrust field we certainly appre- 
ciate the fact that you have given us the benefit of your suggestions. 
I want you to feel free—I know the members of this committee join 
me in saying—if you want to elaborate on your testimony after you 
leave here, we will give you the privilege and opportunity to revise and 
extend your remarks. 

Mr. Roosevetr. Judge Toulmin, I have one more question. I was 
interested in your statement about the difficulty of a new judge 
grasping the problems and the difficulties of the antitrust laws and 
also in my colleague Mr. McCulloch’s question to you with regard 
to the possible further delay in litigation. 

Do you think there was any merit in our chairman’s recommenda- 
tion, I believe, before the Judiciary Committee, which incidentally 
I agree with, that perhaps we should consider if further delay is 
indicated or additional litigation makes it difficult to get decisions 
within a reasonable time, that we should consider a special court for 
antitrust cases such as we now have for tax cases and customs cases 
and things of that kind ? 

Mr. Toutmin. I agree for this reason. If you look at the docket 
of the Supreme Court for this session, you will find that about..90 
percent of the cases involved antitrust, 1 or 2 patent cases which 
involve antitrust, but the great bulk of the litigation seems to be 
tending in that direction. The Court has already decided prac- 
tically all of the lead points in the antitrust laws, with variations. 
Therefore I would think it would be entirely safe if you had a special 
court devoted to that matter, as we had in the case of customs, as we 
have in the case, in one sense, of patents, but the Supreme Court 
cannot hope to function in this great country with our enormous popu- 
lation and new questions arising of great public importance by keep- 
ing on working on one subject. It is spending too much time on the 
antitrust laws and not enough on the other subjects that are more 
vital to the Government of the United States and its people. 

Mr. Rooseverr. Thank you, Judge. 

Mr. Toutmin. Mr. Chairman, I thank you for your invitation to 


extend my testimony later. I will not burden you. I have talked 
too much now, as usual. 
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The Cuamrman. We have enjoyed your testimony very much. We 
feel that it has been very helpful and constructive. TE: 

Mr. Toutmt1n. I want to say that you were kind enough to invite me 
and I did not seek this position. 

The Cuarrman. That is right. Thank you very much. ~ 

(Nore.—Supplemental materials submitted by Mr. Toulmin appear 
in the appendix.) 

The committee will stand in recess until 2 o’clock. 

(Whereupon, at 12:25, the hearing recessed, to reconvene at 2 p. m. 
of the same day.) 


AFTERNOON SESSION 


The Cuamman. Professor Taggart, will you come forward, please? 

Do you solemnly swear that the testimony you shall give before 
this investigating committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Professor Taaeart. I do. 

The Cuatrman. Have a seat there, Professor Taggart. Now iden- 
tify yourself for the record, please. 


TESTIMONY OF HERBERT F. TAGGART, PROFESSOR OF ACCOUNTING 
AND ASSISTANT DEAN, SCHOOL OF BUSINESS ADMINISTRATION, 
UNIVERSITY OF MICHIGAN 


Professor Taccart. My name is Herbert F. Taggart. 

The Cuarrman. Mr. Macintyre. 

Mr. MacIntyre. Professor Taggart, you are in the School of Ac- 
n 


counting at the University of Michi 

Professor Taccart. School of Business Administration at the Uni- 
versity of Michigan. 

Mr. MacIntyre. You deal with accounting problems there? 

Professor Tacaart. Yes, sir. 

Mr. MacIntyre. How long have you held that position? 

Professor Taceart. I beg your pardon. 

Mr. MacIntyre. How long have you held that position ? 

Professor Taceart. I have been connected with the University of 
Michigan most of the time since 1920. 

Mr. MacIntyre. Have you, since you have been holding that posi- 
tion, also appeared as an adviser and as a witness for corporations 
charged with violating the Robinson-Patman Act in litigated cases? 

Professor Taggart. Yes, sir. 
ay Maclryre. One of those was the American Can case suit, wasn’t 
it 

Professor Taccartr. That’s correct. 

Mr. MacIntyre. And in the course of your hearing in that case on 
behalf of the American Can Co., you aaa upon the court its adoption 
of the so-called average cost rule for determining cost differences, 
didn’t you? 

Professor Taceart. I don’t recall that I urged such a thing, sir. 

Mr. MacIntyre. In your testimony before the trial court in that 
case, didn’t you suggest that it would be better for the court to turn 
to an averaging of costs and a certain allocation of costs that had not 
yet been done in Robinson-Patman cases before the Federal Trade 
Commission ? 
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Professor Taccartr. Not that I am aware of; no, sir. 

Mr. MacIntyre. After Mr. Edward F. Howrey became Chairman 
of the Federal Trade Commission, he appointed you to be chairman 
of a committee to study cost accounting for Robinson-Patman cases, 
didn’t he? 

Professor Taceart. That’s correct. 

Mr. MacIntyre. What was the date of your appointment as chair- 
man to that committee? 

Professor Taceart. I believe it was August of 1953. 

Mr. MacIntyre. August 1953. 

Professor Taceart. That’s correct. 

Mr. MacIntyre. Do you still hold that position ? 

Professor Taccart. That’s correct. 

Mr. MacIntyre. When do you anticipate that your work on that 
committee will be ended ? 

Professor Taccart. I am not at all sure, maybe several months. It 
may be even longer, but I couldn’t predict the date at the present time. 

Mr. MacIntyre. What compensation have you been receiving for 
the work you have been doing on that committee ? 

Professor Taccart. None whatever. 

Mr. MacIntyre. You are donating your time? 

Professor Taccart. That’s correct. 

Mr. MacIntyre. And will you please explain to the committee the 
type of work that you have been doing; that is, the sort of research 
that you have been doing in carrying on your work. 

Professor Taccarr. The various members of the committee, includ- 
ing myself, have studied as far as we were able the adjudicated cases 
under the Robinson-Patman Act for the purpose of discovering what 


the problems were in the area of cost accounting, how they were de- 
lineated in the cases, so that we might be aware of them. That is 
the main research that has been done, as a matter of fact. 
Mr. MacIntyre. Did you look at materials at the Federal Trade 
Commission in that a) 
n 


Professor Taceart. Only in the public record. 

Mr. MacIntyre. Did you discuss with members of the Commission 
staff their ideas about these things? 

Professor Taccart. To some extent ; yes, sir. 

Mr. MacInryre. With whom did you talk? 

Professor Taccart. Primarily with Mr. Lundvall. 

Mr. MacIntyre. Did you talk with Mr. Murchison? 

Professor Taceart. I talked with Mr. Murchison, but not about the 
details of the study or the report. 

Mr. MacIntyre. Did you talk with Mr. Howrey about the nature of 
the study ? 

Professor Taacart. Likewise with Mr. Howrey. I have had no 
discussion with Mr. Howry as to details, or as to the research that 
we have carried on, or the character of the report. 

Mr. MacInryre. You have on occasion though expressed your ideas 
to Mr. Howrey on cost accounting in Robinson-Patman Act cases 
haven’t you? 

Professor Taccarr. T don’t think so, sir. Mr. Howrey heard me 
testify on one occasion, I believe, in one of these cases. 

Mr. MacIntyre. Which one was that? 

Professor TAceart. I think that was the Crown Zellerbach case. 
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Mr. MacIntyre. That was Commission Docket 5421. You were 
employed by Crown Zellerbach to appear and testify for that corpora- 
tion in that case? 

Professor Taceart. That’s correct. 

Mr. MacInryre. Through what you stated in that case, Mr. 
Howrey became aware of what your views were on cost accounting 
and on the problem involved in that case? 

Professor Taceart. He may very well have done so. 

Mr. MacInryre. Now, you were retained by Thompson Products, 
Inc., to advise them in making out a cost advance in pending cases, 
weren’t you? 

Professor Taceart. That’s correct. 

Mr. MacIntyre. That is Federal Trade Commission Docket 5872. 
Do you recall that? 

Professor Taccart. I do not recall the number at all. 

Mr. MacInryre. When were you employed to participate on behalf 
of that company in that case ? 

Professor Taccarr. Well, it would be either 1951 or 1952, and I am 
not just sure which. 

Mr. MacIntyre. It was prior to your becoming chairman of the 
cost committee to which Mr. Howrey appointed you / 

Professor Taceart. That’s correct. 

Mr. MacInryre. So you have been serving in both capacities since 
he appointed you to.be chairman of that committee ! 

Professor Taceart. To a very minor extent. Most of my work for 
Thompson Products was completed before the committee was ap- 
pointed. 

Mr. MacIntyre. But you continued working for Thompson Prod- 
ucts until after your appointment to the committee by Mr. Tema 

Professor TagGarr. Oh, yes. 

Mr. MacIntyre. Who are the other members of the committee with 
you? 

Professor Taccart. I have a list here, sir. I thought I might be 
asked this. I will be glad to read this. 

Mr. MacIntyre. How many members? 

Professor Taccart. There are 6 members—I mean 7 members, in- 
cluding myself. 

Mr. MacIntyre. Will you please furnish the list for the record? 

Professor Tageart. Certainly. I shall be glad to. 

The Cuairman. Just read them, please, Professor Taggart. 

Professor Taccart. These are in alphabetical order. Mr. C. R. 
Fay, vice president and comptroller, Pittsburgh Plate Glass Co., whe 
was at the time of the committee’s formution vice president and later 
became president of the Controllers Institute of America. 

Mr. A. R. Jennings, partner, Lybrand, Ross Bros. & Montgomery 
in New York, who has recently concluded a term as vice president of 
the American Institute of Accountants. 

Mr. E. W. Kelley, at present controller, Macy’s in Kansas City, Mo., 
formerly assistant controller of Standard Brands, Inc., who was at 
one time and perhaps still is a member of the Committee on Research 
of the National Association of Cost Accountants. 

Mr. H, T. McAnly, partner of Ernst & Ernst in Cleveland. 


1 My records indicate that it was actually 1958. 
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Mr. A. E. Sawyer, attorney in New York, who was a member of 
the Attorney General's National Committee To Study the Antitrust 
La 


ws. 
Mr. O. F. Taylor, partner, O. F. Taylor & Co., certified public 
accountants, New York. 

And I am chairman. And a consultant for the committee as an- 
nounced by Mr. Howrey at the time of its appointment was Mr. A. E. 
one chief accountant, Federal Trade Commission, Washington, 
D. 


Mr. MacIntyre. Now, since you have been working on that com- 
mittee there has come to your attention Mr. Howrey’s opinion in Com- 
mission case, Federal Trade Commission Case Docket 5728 in the 
matter of Syivania Electric Products, Inc., has it ? 

Professor Taccart. Yes; that is true. 

Mr. MacIntyre. You have studied his opinion in that case? 

Professor Taceart. I have read it. 

Mr. MacIntyre. Do you consider that you understand it? 

Professor Taccart. From the accounting angle at least, I think I 
understand it. 

a MacIntyre. I meant to direct that to the accounting aspects 
of it. 

Professor Taccart. The legal aspects, of course, I have no opinion 


on. 

Mr. MacIntyre. In the Thompson Products case, Docket 5872, 
you prepared a cost defense for Thompson in that case? 

Professor Taccart. No, sir. 

Mr. MacIntyre. The theory of cost defense. 

Professor Taceart. No, sir; I did not. 

Mr. MacIntyre Didn’t you make suggestions to them as to the 
type of cost defense that could be made? 

rofessor Taccart. I have consulted with them in connection with 
their cost defense, yes, sir; and I have made suggestions. 

Mr. MacIntyre. And did you in that connection suggest to the 
Thompson Products Co. that it could make out a cost defense by utiliz- 
ing what has now come to be known as an average cost theory ? 

rofessor Taccart. Yes; I think perhaps that is a fair statement. 

Mr. MacIntyre. What difference is there in the theory that you ad- 
vised Thompson Products to use in that case from the theory Mr. 
Howrey used in the Sylvania case as the basis for his dismissal of the 
Sylvania case? If you can identify any, please state it for the record. 

Professor Taccart. Well, each case, of course, is different from 
every other case in many See 

Mr. MacIntyre. I am talking about the theory of cost accounting 
now. Do you recognize any difference in the theory of cost accounting 
on this average-cost theory that you have been talking about as used 
in one case from the theory Mr. Howrey used in the Sylvania case? 

Professor Taacart. I would not think there were important differ- 
ences; no. 

Mr. MacIntyre. You do not consider that there were any important 
differences ? 

Professor Taacart. No. 

Mr. MacIntyre. Did either you or Mr. Howrey, when he was con- 
sidering appointing you and discussing with you the matter of 
appointing you to this committee, discuss the fact that you were 
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appering ntpenpees cases at the Federal Trade Commission, say, 
for the Thompson Products Co. and the Crown Zellerbach Co. ? 

Professor Taccart. I have not appeared before any pending case 
since I was appointed, and there is no expectation that I shall. 

Mr. MacIntyre. Those cases were still pending there after you 
were appointed by him to be chairman of this committee, were they 
not? 

Professor Taccart. The Thompson Products case is still pending, 
as a matter of fact. 

Mr. MacIntyre. Is still pending? 

Professor Taccart. Yes; that is true. 

Mr. MacIntyre. And the Crown Zellerbach case was pending until 
February 9, 1955, when the Federal Trade Commission, at the time 
Mr. Howrey was chairman of it, dismissed that case also. You are 
aware of those facts, are you not? 

Professor Taccart. I was not aware of the date, but I will accept 
your word. 

Mr. MacIntyre. You were aware that it was dismissed ? 

Professor Taceart. I understand that it was; yes. 

Mr. MacIntyre. The date we have is February 9, 1955. The date 
that we have on the dismissal of the Sylvania Products case is Septem- 
ber 23, 1954, and you have just stated that the Thompson Products 
case in which you were employed is still pending there ? 

Professor Tacaart. That is correct. 

Mr. MacIntyre. And neither you nor Mr. Howrey discussed the 
propriety of your coming in as haliveiain of this committee to study 
cost accounting under the Robinson-Patman Act for the purpose of 
advising the Commission how to decide those cases, the very fact that 
you were appearing in two of the pending cases at the Federal Trade 
Commission ¢ 

Professor Tacgart. Mr. Howrey and I discussed the fact that I 
had been consulting with Thompson Products. He was fully aware 
of my connection with that case, 

Mr. MacIntyre. That is, you and he went into the deals fully 
aware that you were appearing in pending cases before the Federal 
Trade Commission ? 

Professor Taccarr. There was no deal, Mr. MacIntyre. 

Mr. MacIntyre. Well, appointment; I am sorry. 

Professor Taccartr. He understood that I was representing, I mean, 
that I was consulting with Thompson Products at the time; that is 
correct. 

Mr. MacIntyre. And he appointed you to advise the Commission 
on how to dispose of propositions which likely would arise in cases 
like the Thompson Products case ? 

Professor Tnthnai I don’t know what Mr. Howrey hoped for 
specifically, I am sure. 

Mr. MacIntyre. But you were expected, according to what he told 
you, to write a report suggesting ways and means of applying cost 
justification in Robinson-Patman Act cases; that is, applying them 
by the Commission ? 

Professor Taccart. Mr. Howrey’s hope was that my committee and 
its report would stimulate voluntary compliance with the act, and 
that has been the goal of this committee from the start. 
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Mr. MacInryre. You did not think that what you would report 
would be disregarded by the Commission in its application of cost 
justification defenses in the Robinson-Patman Act cases that would 

decided after you made your report, did you? 

Professor Taceart. I have no os 

Mr. MacIntyre. Didn’t you anticipate that that would be done? 

Professor Taceart. I have no anticipations whatever. I don’t know 
what the Commission will do with my report when, and if it is issued. 

Mr. MacIntyre. You understood that it would be one of your jobs 
to present a report to the Federal Trade Commission when you com- 
pleted this work ? 

Professor Taccart. That is correct. This was an advisory report. 

Mr. MacInryre. And it would be advising the Commission then 
on cost accounting problems and how to handle them in Robinson- 
Patman Act cases 

Professor Tagcart. Yes, sir. 

The CHarrman. How many meetings have you had of your com- 
mittee, Professor ? 

Professor Taccart. Either 4 or 5, I am not quite sure. 

The Cuarrman. Where did you hold those meetings? 

Professor Tacaart. Most of them have been held in New York. 

The Cuarrman. In New York. Well, how does a committee like 
that function? Who pays for them? Who pays their expenses? 

Professor Taccarr. The Federal Trade Commission has paid my 
travel expenses, and I believe the travel expenses of 1 or 2 other mem- 
bers of the committee. 

The CHamman. And the members are not expecting any compen- 
sation. They just expect their expenses? 

Professor Taeeart. No; of course they do not expect compensa- 
tion. 

The Cuarrman. And do you have a deadline on the report that 
you expect to get out? 

Professor Taceart. We had a deadline, Mr. Patman, of December 
31, 1954, and we have missed it by 10 months so far. 

The Cuatrman. When do you expect to release the report ? 

Professor Taccart. Well, it might be by the end of the year with 
very good luck, but I can’t assure you of that. 

The Cuarrman. Any other questions, gentlemen ? 

Thank you very much, Professor Taggart. 

Professor Taccart. Thank you, Mr. Patman. 

The CuHarrMan. Mr. Howrey. 

Do you solemnly swear that the testimony you shall give before 
this investigating committee will be the truth, the whole truth, and 
nothing but the truth, so help you God ? 

Mr. Howrey. I do. 

The CuatrMan. Have a seat, Mr. Howrey. Just identify yourself 
for the record, please, sir. 


TESTIMONY OF EDWARD F. HOWREY, FORMER CHAIRMAN OF THE 
FEDERAL TRADE COMMISSION 


Mr. Howrey. My name is Edward Howrey. I am a practicing 
lawyer now. I was formerly Chairman of the Federal Trade Com- 
mission. 
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The Cuamman. Mr. Howrey, were you not appointed in 1953 to 
the Federal Trade Commission ¢ 

Mr. Howrey. Yes. 

The Cuatrman. And that was for a 6-year term? 

Mr. Howrey. Seven-year term. 

The Crarman. Seven years, excuse me. 

Mr. Howrey. I think I was appointed for the unexpired term of a 
former Commissioner, and I think it had 6 years to run. 

The Cuarmmay. I had that in my mind when I spoke of your ap- 
pointment for a 6-year term. You expected to serve out your term 
when you took it, did you not, Mr. Howrey ? 

Mr. Howrey. Oh, I don’t know whether I expected to or not. I 
don’t think I thought about it. 

The Cuarrman. You did not think about that? 

Mr. Howrey. No. 

The Cuarrman. Well, you had a pretty lucrative law practice here, 
I know. 

Mr. Howrey. Well, it is very kind of you to say so. 

The Cuatrman. I am not condemning you for it; I would be prais- 
ing you for it. 

I appreciate the fact that any good lawyer has a good law practice. 
I think that a lawyer having a good law practice is in the most envi- 
able position of any person who is an American citizen, because they 
have independence that other people don’t ordinarily have, and know!l- 
edge and information, so I am not criticizing you for it, but you did 
have a law practice here. 

Mr. Howrey. I practiced law in Washington for about 25 years 
I would think. I started, I was in the Antitrust Division of the De- 
partment of Justice for a year and a half, almost 2 years, and I 
started practicing law in Washington in May 1929. 

The Cuarrman. Now, you were one of the members of this 61- 
member committee of the Attorney General’s National Committee To 
Study the Antitrust Laws? 

Mr. Howrey. Yes. 

The Cuarrman. Which subcommittee did you serve on, Mr. 
Howrey ? 

Mr. Howrey. I did not serve on any subcommittee. 

The Cuamman. Well, how did you work? When did they get the 
benefit of your advice and counsel, at what stage of the proceeding? 

Mr. Howrey. Well, I was a Government member. Judge Barnes, 
Secretary Weeks, myself, and I believe Wendell Barnes, Administra- 
tor of the Small Business Administration were the 4 Government 
members. 

I don’t believe any of those four served on any subcommittee, and I 
don’t think it was intended in the framework of the committee’s work 
that they should so serve. However, I don’t mean by that that I did 
not take a very active interest init. I attended the 2 general sessions, 
1 of which was in Ann Arbor for several days, and 1 of which was in 
Washington for several days. 

The (HARMAN. Were those the only two general sessions you had? 

Mr. Howrey. My recollection is those were the only two. 

The Cuatrman. How many days were spent in Ann Arbor? 

Mr. Howrey. My recollection is that we spent 3 days from about 
9 o’clock in the morning until 11 or 12 o’clock at night for 3 days in 
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Ann Arbor, and I think about the same time and about the same work- 
ing hours in Washington. 

The Cuatrman. And you considered the whole report that you had. 
I presume you had a tentative report in Michigan ? 

Mr. Howrey. Yes, sir. 

The Cuarmman. Was that a very long report that was considered 
in the Washington final hearing? 

Mr. Howrey. Well, this is all from memory, but my recollection is 
that the meeting in Ann Arbor was in the middle of the summer and 
the meeting in Washington was just before Christmas of the same 
year, I believe. 

The Cuatrman. Did you hear testimony of any kind, did you get 
any facts from anybody ? 

Mr. Howrey. No one appeared and testified as such because it was 
never intended to hold hearings. 

The purpose of these general meetings was to review the various 
parts of the report, the rough drafts, that had been prepared by the 
task groups or whatever you want to call them, subcommittees, and 
we took up seriatim each of the chapters and each of the subsections 
and debated them and debated them with great vigor and great in- 
terest, and being sixty-odd member committee with college professors, 
lawyers, and economists, why, it was a very stimulating experience to 
listen to the debates. I think it was the most stimulating intellectual 
experience of my lifetime. 

The Cuatmrman. Did you agree with the report as recommended, 
Mr. Howrey ¢ 

Mr. Howrey. I signed the report without noting any dissent. 

The Cuatrman. Did all of the members of the committee sign the 
report except for two? I don’t see any signatures here or places for 
signatures. 

Mr. Howrey. No; signing perhaps is the wrong word. I don’t re- 
call ever 

The Cuarrman. You mean you agreed to it / 

Mr. Howrey. I agreed to it, but that does not mean that I agreed 
with every sentence in the report. It was understood from the begin- 
ning that no document could be written that would reflect exactly and 
precisely the views of that many lawyers and economists and profes- 
sors. But it was understood that if one had a basic philosophic or 
some basic dissent that he wanted to render, he was free to do so. 

I felt on the whole that the report is a splendid document. I think 
it is a landmark in the field of antitrust. 

I think an objective study of that report, that no one could read 
it objectively without coming to that conclusion. Now, I don’t mean 
to say by that that you must accept the philosophy of every part of 
it. But on the whole I think it is a great piece of work. 

The Cuatrman. Was your procedure identical to our procedure 
here in Congress, whereby a Member who insists on his viewpoint 
and refuses to yield never gets anywhere; you have to give and take 
in legislation, you know. That is the only way you can do it. You 
have to compromise, you have to adjust, and sometimes you have to 
take a little bit of something to keep from getting a lot of nothing. 
You have to agree with somebody else. 
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Was that the basis upon which you agreed on this report, that some 
of you yielded your convictions or your views in order to agree with 
others in order to have a unanimous report or as near so as possible? 

Mr. Howrey. I think that is a very fair statement of what hap- 

ned. 

P'The Cuarrman. In other words, what the majority wanted. 

Mr. Howrey. No. I think it was, if I may delineate a little bit fur- 
ther, I think that there was much compromising if they felt that the 
issue was such that it was not a fundamental one in the minds of the 
particular person. 

Now, that occurred in my case in several instances. I would not 
have, if I were writing a report over my own signature, said what that 
report said on certain items. But I felt that the whole document 
was so good and so valuable that if each of the 61 of us started—and 
every lawyer you know wants to put things the way he likes to put 
them—that if we all started writing our separate reports the thing 
would fall to the ground. 

And I think there was that spirit of compromise, and I think if you 
would ask any single member of that committee, he could point out 
particular paragraphs, particular sentences which he does not like. 
But he accepts it just the way you will accept a piece of legislation 
that contains some language that you would prefer be stated differ- 
ently, but in order to get a good bill, you agree to it. 

The Cuarrman. Did you agree with Professor Oppenheim that you 
expected to have a report that would be so valuable it would be of bene- 
fit to judges on the Federal bench and they could use it in the considera- 
tion of cases? 

Mr. Howrey. Well, I will have to ask you—will the reporter read 
the sentence back? I didn’t quite get your question. 

The CuatrmaNn. I don’t mean to say that you expected to use it to 
unduly influence a judge, but did you expect to get up a document that 
you could send to the courts that would be helpful to them in arriving 
at the proper decision in cases pending before them involving matters 
discussed in this report ? 

Mr. Howrey. I can’t answer that precisely, Mr. Chairman. I can 
say this, that I hoped that we could publish a report that would amount 
to a restatement of the law, and suggested interpretations that would 
find a wide audience in the antitrust field throughout the country, 
including the courts. 

The CuHatrmMan. Yes; suggested interpretations would, of course, 
include the Federal Trade Commission ¢ 

Mr. Howrey. Oh yes. 

The Cuatrman. And you would expect the Federal Trade Commis- 
sion to follow the interpretations ¢ 

Mr. Howrey. Yes, indeed. In a recent opinion that I »zote before 
I left the Federal Trade Commission, I followed fairly closely some 
of the suggestions in that report in an opinion which I wrote in a case. 

The Cuarrman. And if you were a Federal judge, you would do the 
same thing naturally ? 

Mr. Howrey. I would if I agreed with it. 

The Cuarrman. That is what I mean. 

Mr. Howrey. But it shocks me to have this committee or anyone to 
suggest that our Federal judges can’t read and decide for themselves. 
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If that were the case, why, every judge’s chamber is filled with books 
from floor to ceiling. 

The Cuarrman. I am not suggesting that Federal judges should not 
read, but I do suggest this: that if one takes it upon himself to furnish 
Federal judges a report such as this, that person should furnish all 
the information concerning it, including the dissents. 

Mr. Howrey. It was not written for judges. It was to be a public 
document, and I never have heard the judges’ angle discussed until I 
came here this morning. 

But if I were a Federal judge, I would feel that the first thing I 
wanted to do would be to read that report and read everything else 
on the subject. 

The Cuairman. Would you feel that it represents the views and 
sentiments of the Department of Justice, the Attorney General of the 
United States? 

Mr. Howrey. No; not at all. I think if you read the membership 
list you would know that the lawyers and economists there did not 
speak for the Attorney General, Professor Schwartz, Dean Rostow, 
anyone would know they would not speak for the Attorney General. 

The Cuarrman. Only if they knew them as you know them, Mr. 
Howrey. When did you resign from the Federal Trade Commission ? 

Mr. Howrey. My resignation was effective on September 12 of this 
year. 

The Cyatrman. 1954? 

Mr. Howrey. 1955. 

The Cuarrman. How long were you actually in, about 2 years? 

Mr. Howrey. Well, I served about two years and a half, I would 
think. I was the first appointment made by President Eisenhower 
to an administrative agency. I started in the early part of his admin- 
istration. I think almost two years and a half. 

The Cnamman. Two years and a half. To the best of my recollec- 
tion, Mr. Howrey, I thought you said that you expected to serve your 
term when you were up before the Senate for confirmation. 

Mr. Howrey. Well, I expect I did. I may have. 

The Cuarmman. You expected to serve out your term. You see, 
that was important then, and the reason that some of us were con- 
cerned about it was that we knew you were interested in a lot of 
cases before the Federal Trade Commission, and it was a matter of 
greater consolation to us to think that you were assuming your duties 
for 6 years, rather than to think that you were just going to be there 
long enough to enable you to reorganize the Federal Trade Com- 
mission, to get your people in the right positions and then leave. I am 
not impugning your motives for doing it as you have. 

Mr. Howrey. I don’t think anyone thought that for a minute. 

The CuatrMan. No, I didn’t think so, because I understood you 
were going to serve 6 years. Really, I just leaned back in my chair 
and felt perfectly at ease, but when you got out before your term and 
returned to the same law firm—not that you didn’t have a right to, 
and I certainly take my hat off to you for being in a fine firm and 
having a fine practice, there is no criticism there at all—but the part 
that bothers me is that you came into the Commission, only stayed 
there 214 years, and I believe you gave out some statements that you 
were doing a reorganization job according to the will of the admin- 
istration. 
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Mr. Howrey. Not according to the will of the administration, but 
I am very proud to say I reorganized it from top to bottom. 

The Cramman. From top to bottom? 

Mr. Howrey. Yes, sir. 

The Cuatrman. Now, then, as to the secretary of the Commission. 
You put in a new secretary, did you not? 

Mr. Howrey. Yes. I can explain that. Mr. Daniel had held two 


itions when I went in there. He was secretary and executive 
irector. 


The Cuargman. Yes, sir. 

Mr. Howrey. I decided that we should have a strong executive 
director, and I split the two jobs, and I offered Mr. Daniel the job of 
secretary, which would have carried the same compensation, and he 
decided that he would rather go out in private practice. 

The Cuatrman. Did he retire? Did he have retirement benefits at 
that age ¢ 

Mr. Howrey. Well, he had been there a long time, but I don’t know. 
He wasn’t 60 years old, which I think is the-—— 

The CHatrrman. Anyway he left. You put two people in there 
then of your choice, one the secretary and the other the director. 

Mr. Howrey. Yes. 

The Cuarrman. They are your choice. Now what about the Gen- 
eral Counsel? Who is General Counsel ¢ 

Mr. Howrey. The General Counsel is Earl Kintner. Bill Kelley, 
who had been the longtime General Counsel, retired about, oh, I would 
think it was probably July 1 of my first year there. He served during 
the period that I served up until July 1. He retired at the age of 70 


and we 4, meng Earl Kintner, who was then in the Commission’s 


employ. He was one of the attorneys. 

The Cuamman. Without going over all these positions, I will just 
ask you if the people occupying these positions were put there not only 
with your knowledge but your approval, and of course, they had to 
have your support, I assume, or they would not be there? 

Mr. Howrey. Yes, under the Reorganization Act No. 8 the pro- 
cedure was changed, as you probably well know. I think it was back 
in 1950. 

The Cuarrman. Under Mr. Truman. 

Mr. Howrey. Under Mr. Truman. 

The Cuarrman. The Hoover Commission recommendation. 

Mr. Howrey. I don’t know whether it followed the Hoover recom- 
mendation precisely or not, but I think the Hoover Commission did 
recommend that permanent chairmen be appointed. 


The Cuarrman. Appointed by the President subject to the will of 
the President. 


Mr. Howrey. That’s right. 

The Cuatrman. Of course, I could not reconcile that with Mr. 
Hoover’s statement that he was trying to take duties and burdens 
off the President when in this particular instance he was putting more 
burden and more duties on the President, because before that time the 
Federal Trade Commission was an agency of Congress, so was the 
Federal Communications Commission, and so was the CAB, and others 
were agencies of Congress but when that order went through they be- 
came agencies of the White House to this extent : The President could 
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remove the chairman any time and appoint a different chairman. 
That is correct, is it not? 

Mr. Howrey. I will agree with your last sentence, but I certainly 
will not agree with what preceded it. 

I don’t for a moment concede that an independent administrative 
agency is an agency of the Congress. That is like saying the Federal 
courts are an agency of the Congress. An administrative agency has 
quasi-judicial duties, and not for 1 minute would I think we were the 
arm or the agent of Congress. We are an independent quasi-judicial 
agency. 

“The CuarrMAn. Well, the Federal Trade Commission had some 
legislative duties too, I think, and the judiciary is a separate branch 
of the Government. 

Mr. Howrey. If you will exclude all quasi-judicial activities, why, 
then, we can be the arm of Congress. But we are also the arm of the 
President, because in 1914 the Congress directed that we be subject to 
the mandatory direction of the President on a great many things, not- 
ably in making investigations. The President under section 6 of the 
Federal Trade Commission Act, which was passed in 1914, can direct 
the Federal Trade Commission to do certain things. 

The Cuarrman. That is correct; it authorized the Federal Trade 
Commission to make investigations. 

Mr. Howrey. Yes, and so can Congress, so I don’t for a minute 
agree with the widely held view that the Commission is an arm of 
Congress, because it was not intended to be that any more than it is 
intended to be an arm of the—— 

The Cuatrman. If the Chairman of each one of these groups has 
3 telephones in his office, 1 line from the Senate, 1 from the House, 
and 1 from the White House and all 3 were ringing, I would imagine 
you would pick up the White House phone first. 

Mr. Howrey. Well, in my experience that was the dead phone. 
My calls all came from the Hill and they came every day. 

The Cuarrman. I know, but the Hill could not do anything with 
you because the President appointed you. 

Mr. Howrey. Nor could anyone else, if I thought that they were 
trying to do anything wrong. 

The CuatrmMan. In fact I think the Hoover Commission made a 
mistake recommending that the President appoint the chairman. Mr. 
Truman made a mistake in carrying it through, because that was not 
taking burdens off the President. That is adding to the President’s 
burdens and taking the power away from Congress that was written 
into the basic law. 

Mr. Howrey. I inherited that situation. 

The CuarrmMan. You are not responsible for it. 

Mr. Howrey. President Truman and the Congress gave me Reor- 
ganization Act No. 8. I was required to carry out my duties under 
the act. 

The CnatrMan. I am not blaming you at all, Mr. Howrey. 

Mr. Howrey. And I don’t want to say that I don’t approve of it. 
I think it is a splendid improvement. I think that it was considered 
a very great improvement as long as Senator Mead was Chairman, 
and when the administrations changed, and a Republican became 
Chairman, then I think it became to the Democrats a bad improve- 
ment. 
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The CHatrman. Well, there is just an honest difference of opinion 
between us. I don’t agree with you, but I have no feeling about it. 

Now, the chief investigator, who was the chief investigator? 

Mr. Howrey. Harry Babcock is director, was director when I left, 
at the Bureau of Investigation. 

The Cuarrman. I mean, he holds that position now at the Federal 
Trade Commission. 

Mr. Howrey. I think he does. He did when I left. 

The Cuarrman. Who is the chief trial counsel ? 

Mr. Howrey. Joseph Sheehy. 

The Cuatrman, And he holds that position now. And the chief 
economist ? 

Mr. Howrey. Well, I don’t believe there is one at the moment. I 
had recommended—you see, under Reorganization Act, while I nomi- 
nated heads of bureaus, that was subject to confirmation by the full 
Commission, and shortly before I left I had informally advised the 
members of the Commission that I would recommend or nominate a 
certain man, but I left before that was done, and I don’t believe there 
is an occupant of that position now. If there is, I haven’t heard of it. 

The CHarrman. Since you went in there about 214 years ago, 
I mean 21% years preceding the time you left, and during that time 
you reorganized the Commission from top to bottom and placed people 
of your choice in the important positions—naturally you would be 
expected to—such as the secretary of the Commission, the executive 
director of the Commission, the General Counsel, the chief investi- 
gator, chief trial counsel, and others; I don’t say that it is giving 
you too much advantage, I know you won’t abuse it, but it gives you 
pretty good entree around the Commission; doesn’t it, Mr. Howrey? 

Do you think that is at all right? You don’t see any objection 
to it? 

Mr. Howrey. I don’t because of the character of the men involved. 
Most of them, incidentally, were career men. Joseph Sheehy had 
been with the Commission 30 years. He held exactly the same posi- 
tion before. I reappointed him in the reorganization. Babcock had 
been there 25 years. The secretary came from another agency. They 
were career people. 

The Cuatrman. That’s right. 

Mr. Howrey. Now, they are honorable, decent people, and that is 
why appointed them, and I don’t think for a minute 

The Coit. I am not charging anything like that. I was just 
wondering about it. Naturally I would feel pretty lucky if I had 
entree to a group like that. I know that doesn’t mean I could unduly 
influence them. I wouldn’t attempt to, and therefore they wouldn't 
be under my influence. 

I am not charging anything wrong, but it just looks a little differ- 
ent from the time that you went in. When I understood you were 
going to serve 6 years, 1 just leaned back in my chair and I felt all 
right. Then after you got all this done and got all these people in 
key positions, you went back into your law firm where you formerly 
had practiced a long time, that just made me a little uncomfortable. 

But I am going to accept your word as absolutely genuine, coming 
from your heart; that it doesn’t make any difference, that it’s all 
right, so I am going to be all right again. 
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Mr. Howrey. Well, I think you might ask Mr. MacIntyre about this. 
I think I had all the law business I could handle before I went in to 
the Federal Trade Commission. 

The Cuarrman. I don’t doubt that at all. 

Mr. Howrey. And I don’t for a minute think that I will have any 
more or make any more money now than I made before. 

The Cuarrman. But you handled cases that principally come before 
the Commission. 

Mr. Howrey. I handled a great many Federal Trade Commission 
cases. I suspect that is why President Eisenhower appointed me, 
because he thought I knew a little bit about the subject, the same 
reason I appointed Professor Taggart chairman of the cost advisory 
committee, because he was the outstanding expert in that field. 

The Cuatrman. Did you tell President Eisenhower you were goin 
in there to stay 214 years in order to reorganize the Commission a 
then leave again ? 

Mr. Howrey. I don’t know that I told him precisely that, but I 
think they knew that I had certain ideas about how we could speed 
up the activities of the Commission, the delay, and things like that. 
I left with complete good will and understanding of the President. 

Mr. McCutuocu. I have 2 or 3 or 4 or more questions that I would 
like to ask the former chairman of the Commission, and I regret that 
some of them will be in the nature of repetition of questions that were 
already asked of this witness before a subcommittee of this committee. 

But I think in order that the record might be full here, the repetition 
might be overlooked. 

I noted that you said that you undertook a reorganization of the 
Commission from top to bottom, is that right ? 

Mr. Howrey. That’s correct. 

Mr. McCutiocu. Did you complete that reorganization ¢ 

Mr. Howrey. Yes. 

Mr. McCuntocu. What led you to believe that the Commission 
needed a reorganization from top to bottom ? 

Mr. Howrey. Well, I had been an observer and a student of the Com- 
mission all my adult life, all of my professional life, and I have had 
the highest regard for it from 1929 het I started practice, the highest 
regard for the people in it; but I had always felt that it was slow in 
its procedures, that it needed to have a system like a law office has. 

For example, this is a minor thing, but it is illustrative. We put 
in a system that every law office has in the country where the lawyers 
keep track of the work they do during the day. ‘That is how lawyers 
send bills. So we put in a system where we knew how much time every 
lawyer spent on every part of the case, so if it was delayed or was at 
rest somewhere, why, our executive director could get a hold of it and 
stimulate it. It was a procedural reorganization. 

It had no philosophic concept at ali, but it was an attempt to ex- 
pedite and improve the procedures, and I think it was a magnificent 
job. We had the help of outside consultants, who advised us on it, and 
we followed their advice very closely. 

Mr. McCutiocn. Were you aware of the fact that there was consid- 
erable dissatisfaction with the procedures of the Commission prior 
to the time you undertook this reorganization ? 

Mr. Howrey. I was aware of the fact that there had been a great deal 
of criticism of the Commission, and I felt that some of it was justified. 
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Again I don’t say that it was justified because of individuals, but I 
thought it was set up in a very poor way, and I changed it. 

Mr. McCuutocn. After your reorganization was completed, was it 
your opinion that the Commission was functioning more efficiently, or 
less efficiently than before the reorganization was undertaken. 

Mr. Howrey. Oh, much more efficiently. 

Mr. McCuttocu. When did you resign, Mr. Howrey ? 

Mr. Howrey. Do you want the effective date? 

Mr. McCuniocu. Yes. 

Mr. Howrey. The effective date was September 12. 

Mr. McCuttocn. I presume that at and before the time you became 
chairman of the Commission, you were familiar with this document 

called House Report No. 3236 of the Sist C ongress, 2d session, which 

is further identified as Calendar No. 1122, when the morale, the ef- 
ficiency or the inefficiency of the Commission was commented upon 
by this committee, Small Eiiciinenst Committee ? 

Mr. Howrey. I was very much aware of it, and it was read to me al- 
most in toto at the hearings of the Senate Interstate and Foreign 
Commerce Committee which were held on my confirmation. Sen: tor 
Magnuson and Senator Schoeppel read excerpts from that report, very 
long excerpts, and asked me if I would try to correct this and correct 
that. 

Mr. McCu.uocu. And this is a report of a document which, among 
other things, says, speaking on the problem of employee morale down 
there, and I now quote from the first and second paragraphs on page 
18: 


The internal strife, the office politics that pervade the agency— 


that is the subject matter of the first paragraph, which I don’t read. 
And again | quote the first sentence, from the second paragraph: 


The many small cliques and other groups whose chief interest is in personal 
authority and advancement. 


The first sentence of the third paragraph, and I quote: 


The pronounced feeling of unrest and dissatisfaction in many segments of 
the Commission. 

The first sentence of the fourth paragraph : 

The presence of numerous prima donnas, persons who are looking for personal 
glorification, and who seem to have scant appreciation of the need for team- 
work. 

Paragraph 5, and I quote again : 

Among the older employees an attitude of indifference toward the work of 
the agency, a reluctance to face new issues and a determination that one’s own 
little domain shall not be disturbed. 

Now, you had all of that in mind, and had this before you when 
you undertook this reor ganization ¢ 

Mr. Howrey. Yes, and it had been very forcibly, as I said, brought 
to my attention by the Senate committe. 

Mr. McCutiocu. Do you think the reorganization has corrected 
the evils that were so pungently pointed out by this committee as long 
ago as 1951? 

“Mr. Howrey. I feel quite sincerely that it has. Now, you would 
get disagreement on that, of course, from other sources, but I was 
delighted and pleased w ith the result of our reorganization. It just 
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seemed to me that we had almost put a Government agency on as an 
efficient and as an esprit d’ corps basis as a private institution would be. 

Mr. McCuttocn. Was that first of all the primary purpose of your 
reorganization ? 

Mr. Howrey. That and the delay problem. I would put delay 
first, I believe. 

Mr. McCutiocu. Were there any recognized selfish purposes on 
your part in making this reorganization down there? 

Mr. Howrey. Only to the extent that I wanted my administration 
of the Commission to be a successful one. I was selfish to that extent, 
but I don’t think I had any other motives. 

Mr. McCuttocu. I believe that is all. 

The CHarrman. Mr. Roosevelt. 

Mr. Roosrvett. Mr. Howrey, may I say you have answered the ques- 
tions which I wanted to ask. I want to make very clear these are not 
meant in any way to impugn your integrity in any manner whatso- 
ever. They are intended to point up a situation which I think is im- 
portant with regard to the qualifications of the members of the Federal 
Trade Commission. 

My first question is, I believe it is correct to say that the Automatic 
Canteen Co. case was pending in the Supreme Court when you were 
appointed to the Federal Trade Commission, is that correct? 

Mr. Howrey. No, that is not correct. I argued the Automatic Can- 
teen case before the Supreme Court in December of 1952. I may have 
to withdraw that. I can’t remember the exact date when the Court 
rendered its decision. It may have rendered it after I took office. 

Mr. Roosevett. I believe it did. 

Mr. Howrey. But I argued it, and it was submitted on brief and 
argument to the Court, I believe in December of 1952. Now, I can find 
out when the decision was rendered. If it was rendered after April 1 
of 1953, then it was rendered after I took office; but if not, it was not. 

Mr. Roosrvetr. Right, sir. Now, I understand you did not partici- 
pate of course in any way in the decision of that case, and as you told 
the Senate Confirmation Committee, you would or you did disqualify 
yourself as far as the Commission was concerned in the consideration 
of it. 

Now, it is my understanding that this case involved section 2 of the 
Robinson-Patman Act, and that the Supreme Court remanded the case 
after you became Chairman of the Commission for a finding of fact. 
It was already settled that the Automatic Canteen Co. had received 
the benefit of discriminatory prices, it was already settled that the dis- 
criminations injured competition. 

Moreover, I believe it was already settled that the Automatic Can- 
teen Co. knew that it was receiving discriminatory prices, but the ques- 
tion which the Supreme Court directed the Commission to make a 
finding on was whether or not the Automatic Canteen Co. knew or 
should have known that its suppliers could not justify their discrimi- 
nations. That is correct, isn’t it, sir? 

Mr. Howrey. That last statement is correct, but I don’t believe some 
of your preliminary information is correct. If I may, I think I can 
tell you what the situation was. 

Mr. Roosrvetr. Will you tell me? 

Mr. Howrey. Because I won the case before the Supreme Court in 
a 6 to 3 decision, and the way you read it it sounded like I had lost it. 
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Mr. Roosevett. I will be very glad to say that you won the case 
before the Supreme Court. 

Now, however, the last statement is correct, that it was remanded to 
the Commission for a finding of fact. 

Mr. Howrey. Well, it was remanded to the Commission, but I don’t 
remember that there was any mandate. It is subject to check. 

I doubt if the case were mandated with instructions to render cer- 
tain kind of findings. I think it was probably remanded for further 
consideration in the light of the opinion, and in the opinion they held 
that Automatic Canteen Co. did not violate the act because the Com- 
mission had not proved that the company knew or should have known 
that it was inducing an illegal price. 

Mr. Roosrvett. So it was sent back to the Commission. 

Mr. Howrey. Well, all cases that come before the Commission, they 
are sent back because the Supreme Court doesn’t issue process, or 
doesn’t dismiss things. They are always remanded for action in ac- 
cordance with the opinion. 

But the case, I argued the case, and I represented the petitioner, and 
it was won hands down. 

Mr. Roosrvett. Let me follow the thought further, then. 

However, the Commission under your chairmanship did not make a 
finding one way or another in respect to the matter which the Supreme 
Court had remanded to it? 

Mr. Howrey. I didn’t, Congressman, participate in any way in 
the case, and I really 

Mr. Roosrvet. Isn’t it a fact, however, that the Commission did 
actually dismiss the case from any further consideration ? 

Mr. Howrey. Well, I think they would almost have to if they 
followed the Supreme Court opinion, but I didn’t participate in it, 
I didn’t have anything to do with it, so I think you will have to get 
the facts from someone else. 

Mr. Roosevert. Isn’t it a fact. that the Commission had to dis- 
miss it? 

Mr. Howrey. Well, I don’t know. All I can say is that I certainly 
prevailed. The Court held that the Federal Trade Commission had 
failed to make its case. 

Now, I suppose, and as I say, I didn’t participate in it at all in 
the discussion of it, but I suppose the Commission could have either 
filed another complaint or reopened it in some way and tried their 
case over again, and tried to prove what they failed to prove before. 

But I don’t see that 

Mr. Roosevettr. But no further action was taken, that is correct. 

Mr. Howrey. I am not going to testify one way or the other, 
because I had nothing to do with it. 

Mr. Roosevett. All right, sir. Now when you were appointed to 
the Federal Trade Commission, my information is that there were 
then pending 7 cases alleging violation of section 2 of the Robinson- 
Patman Act, and after the Court’s decision in the Automatic Canteen 
Co. case, while you were still Chairman of the Commission, 4 of these 
cases were likewise dismissed, and I have the 4 here, in order to 
refresh your memory. 

The first is the Crown Zellerbach Corp. case, that is Docket No. 
5421, the second was the Sylvania Electric Products Co. case, that 
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is 5728, the third is Safeway Stores, Inc., which was 5990, and the 
fourth was the Crow Co. case, 5991. 

And further, that the three remaining cases which were pending 
when you were appointed to the Commission are still pending. Is 
that correct ¢ 

Mr. Howrey. I don’t know. I participated in no 2 (f) cases pend- 
ing before the Commission. 

‘Mr. Roosrvert. I am not saying you did, sir. I am asking whether 
this is a correct statement of the facts. 

Mr. Howrey. I don’t know. 

Mr. Roosrveur. You don’t know? 

Mr. Howrey. I don’t know whether it is or not, no. I made a 
great point because I had been the leader for, I suppose, 10 or 15 
years in 2 (f) cases, and I had argued the first case and tried the 
first case under the section, argued it before the Commission, the 
Court of Appeals, and the Supreme Court. 

It was the test case. It was the first case. 

I had lectured about 2 (f). I had spoken at bar associations about 
2 (f), and I thought it was unwise for me to participate in any 2 
(7) case, even though the Supreme Court had laid down the basic 
law in it, so I very carefully adhered to that. I am sure that the 
facts are readily and easily available as to what the status of those 
cases is. 

Mr. Roosrvetr. Mr. Howrey, you were chairman of this Commission, 
charged by law with the enforcement of 2 (7). You have agreed that 
you felt it was necessary for you to disqualify yourself and that 
you know nothing about these cases whatsoever. 

Mr. Howrey. I said it was desirable. I don’t know whether it was 
necessary or not. I thought it was desirable to do so. 

Mr. Roosrvett. Now, my information is that while you were a mem- 
ber of the Federal Trade Commission, not a single complaint was is- 
sued alleging violation of section 2 (f) of the Robinson-Patman 
Act. Is that correct, sir? 

Mr. Howrey. I don’t know. Again the record 

Mr. Roosrvenr. Don’t you think it would be important for you as 
chairman of the Commission to at least know whether complaints were 
being issued, or do you think that because you were chairman and 
thought you should disqualify yourself, that you should have no 
aes in the enforcement of section 2 (f) of the Robinson-Patman 
Act ? 

Mr. Howrey. No; I didn’t think that at all. I didn’t participate in 
any adjudicatory matter on 2 (f), and if I had, you would have been 
the first one to criticize me, and perhaps rightly. Now, I am being 
criticized for not doing it. 

On the complaint side I think there would be a difference. I think 
T could quite properly participate in voting on a complaint, and I don’t 
know whether any 2 (f) complaints were issued or not, but I can 
find out very quickly. I mean, you can find out very quickly. I am 


not there any more. 

Mr. Roosevett. I think my information is correct that not a single 
one was issued. 

Mr. Howrey. Yes; but I can understand why that would be, because 
the theory of the enforeement—— 

Mr. Roosevert. So can I. 
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Mr. Howrey. And I think Mr. MacIntyre would know much more 
about this than I do, and I assume he must have joined in the motion 
to dismiss these other cases, because they were under him, he was in 
charge of them. I don’t know whether he did or not. 

I think if I were in his position, I would have. But the whole theory 
under which the Commission had tried to enforce 2 (f) had been 
held by the Supreme Court to be the wrong theory, and they couldn’t 
go fet and try cases on the theory that the Supreme Court had 
said—— 

Mr. Rooseverr. Did you try to do anything to establish a new 
theory ? 

Mr. Howrey, Yes, I think the economic—when I say “I,” I am re- 
ferring to the Commission, I am sure the Commission has given a great 
deal of thought. Is there anyone here from the Commission who 
could answer whether a2 (f) complaint has been issued ? 

I think the theory was that the Commission might use the reasonably 
prudent man theory, where they would allege that the respondent, 
the proposed respondent or the respondent should have known that the 
price he was meeting or that he was inducing, rather, was an illegal 
price, or it couldn’t be cost justified, and he would show that, not by 
que evidence of costs of the seller, but by costs generally in the 

eld, etc. 

It is the old negligence theory of a reasonably prudent man. Ifa 
reasonably prudent man should have known that the price he was 
inducing was an illegal one, then he would be liable. And I think 
that is the theory which the Commission was studying, and I think per- 
haps have issued a complaint on that theory, I am not sure. 

Mr. Roosevetr. May I ask whether you took any part in assisting 
the Commission to reach this new theory ? 

Mr. Howrey. Well, the way we operate down there, I don’t think 
I would have, because we have our bureau of investigation that in- 
vestigates the facts and makes a recommendation, and then it is 
referred for a complaint, and then it doesn’t reach the Commission 
level for consideration until a recommendation for complaint or dis- 
missal is made. 

Mr. Roosevett. But it would be the Commission as a whole, how- 
ever, which adopted a new theory of approach. 

Mr. Howrey. Well, I think the general counsel was working on 
that theory, and Mr. Sheehy was working on that theory, and I think 
it is probably a sound theory. 

Mr. Roosevetr. But there is nothing in the record to show that 
you have participated in influencing the Commission to adopt this 
ecause you felt you were disqualified from the 2 (f) proceedings. 

Mr. Howrey. Yes; I had been lecturing all over the country up 
and down on 2 (f), and I think this committee would have criticized 
me very severely if I had participated in 2 (f) cases. 

Mr. Roosevetr. I think that may be very correct, sir. Now, if I 
may go on to the next question, I believe that you have already testi- 


fied. before congressional committees that you represented the Fire- 
stone Tire & Rubber Co. in the quantity list proceeding before the 
Federal Trade Commission, I mean the quantity limit case before the 
Federal Trade Commission, prior to your appointment to the Com- 
mission. 
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This matter, I believe, was pending in the circuit court of appeals 
at about the time you became chairman of the Commission. After 
‘you became chairman, the circuit court of appeals made a ruling 
which was adverse to the Commission. Then the question was before 
the Commission whether the Commission would request the Solicitor 
General to petition the Supreme Court to review this decision, and 
of course, you were disqualified from participating in this matter. 

As I understand it from your previous testimony, which I heard, 
you promised the confirmation committee that you would not partic- 
ipate in this matter, and perhaps you were even disqualified as a 
matter of law, I don’t know. 

I believe, however, that during the course of the hearings of the 
subcommittee headed by Representative Evins, you did testify that 
you had gone over more or less informally and talked with the Solic- 
itor General about this question of how he would act on the Commis- 
sion’s request, and I know that when you talked with the Solicitor 
General you argued with him on the Commission’s side, not on the side 
of your former clients, so I am not trying to impugn your motives 
in any way. 

Nevertheless, it is a fact that the Solicitor General rejected the 
formal request of the Commission in which you did not participate, 
and refused to ask the Supreme Court to review the case, isn’t that 
correct, sir? 

Mr. Howrey. Well, as you know, the record before your subcom- 
mittee of this committee deals with that at great length. If I could, 
I would like to just submit that in this record by reference because 
it states—— 

Mr. Roosrvetr. Well, there is nothing wrong in what I have said; 
is that correct ? 

Mr. Howrey. Well, those long questions, I don’t know whether 
I followed them. I don’t know if I accept all of that. If you read 
it again, or if the reporter will read it, I will try to do it. I might 
add, Mr. Roosevelt, if I may, that 

Mr. Roosevett. Let me try to brief it for you. In brief, this matter 
was decided adversely to the Commission by the court of appeals. 
You were disqualified when it was remanded to the Commission. 

You did, however, go over and informally talk to the Solicitor 
General to uphold the Commission’s point of view, notwithstand- 
ing which the Solicitor General rejected the formal request of the 
Commission, which you did not participate in, and refused to ask 
the Supreme Court to review the case, is that correct, sir? 

Mr. Howrey. “This matter” is too broad. If you would change 
“this matter” to a procedural question of an interlocutory nature 
that had nothing whatsoever to do with the merits of the case, then 
I think your question is substantially correct. 

Now, I might add that I have been furnished by the then acting 
Solicitor General with a copy of a letter which he wrote the chairman 
of this committee which explains it, and if possible, I would like to 
have that go in the record, if you would have no objection. 

The Cuatrman. I don’t know about the letter. We don’t have 
it here, do we? Do you have a copy of it? 

Mr. Howrey. I haven’t it with me, but it was written to you, and 
I was furnished with a copy. 
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The CuatrMan. We can have it inserted, if you want it inserted 
in the record, at this point. Will that be all right? 

Mr. Howrey. Yes; because it answers Mr. Roosevelt’s question 
fully, and it comes from the then Solicitor General. 

The Cuarman. That’s right. There is no reluctance on my part 
to bring it out. We just don’t have it, but we will insert it in the 
record at this point. 

(The document referred to is as follows :) 


MAYER, FRIEDIICH, Spiess, TIERNEY, Brown & PLATT, 
(MayrR, Meyer, AUSTRIAN & PLATT), 
Chicago 4, Ill., September 15, 1955. 
Hon. WRIGHT PATMAN, 
The Capitol, Washington 25, D. C. 

Dear Mr. PatTMAN: I have just read in the Congressional Record your report 
as chairman of the Select Committee on Small Business with respect to Chair- 
man Howrey of the Federal Trade Commission and the quantity limit case. 
Your report states that: 

“In explanation for their conduct, both FTC Chairman Howrey and Mr. 
Kintner told the subcommittee that the purpose of their visit to the Solicitor 
General was to urge him to comply with a formal request of the Federal Trade 
Commission that he petition the Supreme Court of the United States to review 
this case. The facts show that after the informal visit from the FTC Chairman 
and his general counsel, the Solicitor General rejected the FTC’s formal request. 
An inevitable result of this was that the case was remanded to a United States 
district court; and a probable further result will be that another 10 years will 
elapse before this case reaches the Supreme Court, during which time the FTC’s 
cease-and-desist order will be held in abeyance, and the tire companies involved 
in this case will be free to continue the monopolistic practices which the FTC’s 
order was intended to stop.” (Congressional Record, vol. 101, No. 135, August 25, 
1955, p. A6256). 

This passage clearly leaves, and seemingly was intended to leave, the impres- 
sion that Mr. Howrey did not actually request the Solicitor General to take 
the case to the Supreme Court, even though he and Mr. Kintner said they did, 
and that the Solicitor General's decision to reject the Federal Trade Commission 
recommendation resulted in some way from the meeting with Mr. Howrey. 

I was the Acting Solicitor General at the time of the incident referred to. Mr. 
Howrey did ask me to file a petition for certiorari in the Supreme Court in order 
to avoid any possibility of even a false accusation that he was sabotaging the 
Government’s case. Subsequently I concurred in the Antitrust Division’s recom- 
mendation against certiorari because the case did not, in my opinion, meet the 
standards which the Solicitor General’s office applies in deciding when to take 
a case to the Supreme Court. I told Representative Evins that those were the 
facts when he telephoned me in Chicago, shortly after the matter first came up at 
the hearing. Later, after reviewing the transcript of the committee hearing, I 
wrote a letter to Mr. Howrey, with a copy to Representative Evins, again stating 
that such were the facts. A copy of that letter was incorporated in the com- 
mittee’s record. 

The implication of the quoted passage from the report is that Messrs. Howrey, 
Kintner, and I were lying in what we told the subcommittee. 

I do not know whether you were personally aware that I had confirmed Mr. 
Howrey’s and Mr. Kintner’s testimony, but Representative Evins and his staff 
counsel certainly were. There was no reason for me to mistake the facts. I 
was a member of the Department of Justice for 20 years, under both Democratic 
and Republican administrations, and I happen to be a Democrat. But I dis- 
approve of charges made without foundation, no matter how subtly phrased, 
irrespective of the political affiliation of the persons concerned. Here there was 
no basis for implying that Mr. Howrey had in any way influenced or sought 
to influence the Solicitor General against taking the case to the Supreme Court. 
I am calling this to your attention so that silence will not be thought to have 
left unchallenged the obvious implications of the paragraph quoted from the 
report. 

I believe that in fairness to the parties concerned—and I am not thinking 
of myself, since I was not mentioned by name-in your report—you should make 
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sure that the report of the full committee does not contain any such unwarranted 
accusations by innuendo. 
Yours very truly, 
Rosert L. STERN. 

Mr. Roosevett. Now, Mr. Howrey, I think it is a fact that as a 
result of that decision by the Solicitor General, the case went back to 
the district court, and now, more than 2 years have gone by since the 
Solicitor General’s decision, and as yet there is no new decision that 
has been adjudicated, inasmuch as the decision of the lower court was 
again against the Commission and there is no indication - as to 
whether the Department of Justice will even ask the court of appeals’ 
review of it; is that correct ? 

Mr. Howrey. I was told by one of the members of the press here 
just before luncheon that the Department of Justice had announced 
this morning that they intended to seek review of this matter in the 
court of appeals. 

The Cuarrman. May I inject a statement here, Mr. Howrey ? 

The Department of Justice at 5:50 last night appealed the case. 
That is my understanding. 

Mr. Howrey. Yes. I got it secondhand just before lunch. 

The Cuarrman. I feel sure that my information is correct. 

Mr. Roosrvett. Now, the reason I bring this out is that this started 
the machinery all over again from the beginning, and I would like to 
ask you as an experienced lawyer participating in courts or Federal 
Trade Commission matters, if you could give to me your best estimate 
as to how long you think it will be before the Supreme Court ulti- 
mately rules on this case, and the Commission’s antidiscrimination 
rule goes into effect, assuming of course that eventually the Court 
will rule with the Commission. 

Could you give me a rough idea as to how many months or years 
you think it will take? 

Mr. Howrey. I certainly would not attempt—some of our courts 
are years behind. Inthe New York Southern District they are 4 years 
behind in their civil docket, so I would not attempt to. 

But I wonder if I might just add that in my opinion the procedure 
which was taken in seeking a review of this interlocutory question 
delayed the matter, and the court or the department so said, that if 
the Commission would take it up on its merits, it would move faster. 

And now, as I understand it, it was before the district court on the 
merits and the Commission lost it, and now Justice is going to appeal. 
And I would like to say also that it has been in the hands—you see, as 
I don’t have to advise this committee, the Department of Justice is 
usually the lawyer for Government agencies, and they have been han- 
dling the case in the courts. 

Mr. Roosrveir. However, you will agree that if as chairman you 
had been free to not informally but formally press your case with the 
Solicitor General at the initial instance, and if you had been able to 
get the Solicitor General to agree with you and the matter had gone 
directly to the Supreme Court prior to this time, why, the matter then 
might have been settled many years prior to the time that it now 
appears about to be settled. 

Mr. Howrey. No; I would not agree with that at all, because I think 
that the issue that was presented to the courts, it was this issue. 
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The issue involved was whether or not the case was ripe for review, 
whether or not the parties had exhausted their administrative rem- 
edies. The plaintiffs in the case said that the matter is ripe for review, 
“and we want it reviewed.” 

The Government said: 


It isn’t ripe for review and we don’t want it reviewed by the courts yet. 


And that was the procedural interlocutory question. And I think 
if it had gone on the merits the first time, you would have been years 
ahead of us. So I think instead of stimulating action or stimulating 
quick action or accelerating result, the original appeal was a delay. 

Mr. Roostvetr. Then why did you ask the Solicitor General to make 
the appeal? 

Mr. Howrey. I explained that in a couple hundred pages, and I 
think you were present during part of them, that there were sugges- 
tions and rumors and what have you flying around that, and I think 
the gossip that came to me is that the man in charge of the case felt 
that the quantity limit thing would die a natural death now that I 
had become chairman, because I had represened one of the plaintiffs 
before I became chairman. 

Mr. Roosrverr. So, Mr. Howrey, you have given me exactly the 
answer I wanted. 

Mr. Howrey. And I did not want any such suggestion to prevail. 

Mr. Roosrvetr. So you thought it was necessary to defend yourself 
from rumors and everything else, gossip or other things, by advo- 
cating something which you felt in your heart was not correct ? 

Mr. Howrey. No; that is not correct. 

Mr. Roosrvett. I think that is what you have testified to. 

Mr. Howrey. I took no part in it. The Commission passed a reso- 
Jution. 

Mr. Roosrvetr. Well, the record will show that you went informally 
to take part in it. 

Mr. Howrey. And I went informally only to say I hoped they gave 
serious consideration 

Mr. Roosrvetr. When you do something informally that is still 
taking a part in it. 

Mr. Howrey. But I think that one must always, if they want to live, 
enjoy life, protect oneself from rumor and gossip as much as they can, 
and I certainly will always do so. 

Mr. Roosevetr. You will, however, agree that it would be much 
better if rumor and gossip did not arise because of a set of circum- 
stances? 

Mr. Howrey. I certainly would, and I certainly can testify whole- 
heartedly to that. 

Mr. Roosevetr. Now, sir; let me pass on to the next question which 
deals with TBA and the general business that the oil companies are 
in with relation to selling TBA products, particularly tires through 
dealer outlets. 

A witness before this committee yesterday made rather violent 
remarks about the Robinson-Patman Act as being an instrument 
through which certain brokers were given a monopoly and were suc- 
cessful in collecting a brokerage fee for services that they did not 
perforin. 
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Now on this question it seems to me that there could be no question 
that the oi! companies performed no services for the tire manufac- 
turers other than dictating to the lessee dealers what brand of TBA 
products they shall handle. 

The tire manufacturers pay the oil companies a brokerage or sales 
commission on the products distributed through these lessee dealers. 
My question to you: Are the oil companies receiving brokerage fees, 
in your opinion, for services which they do not perform ? 

Mr. Howrey. Well, it is a little embarrassing to ask me that ques- 
tion, because I am counsel in a case where we contend the contrary. 

Mr. Roosrvetr. I don’t want to embarrass you. 

Mr. Howrey. As far as I know, the oil companies do render selling 
services. They act as salesmen and they are paid for those services. 

Mr. Rooseve.t. They act as salesmen ¢ 

Mr. Howrey. Yes. 

Mr. Roosrve.t. You don’t mean that the independent dealer does 
not act as the salesman, that the oil company person sells—— 

Mr. Howrey. They act as the salesman for the seller to the dealer. 

Mr. Roosrvetr. It is awfully hard to sell something when you are 
just told that you have to sell it or else you lose your lease. 

Mr. Howrey. I think you are adjudicating a case which is now pend- 
ing, and I think that ought to be left to the quasi-judicial agencies or 
the courts to try it on the facts and reach an opinion on the record, 
and I think you are adjudicating it a little beforehand. 

Mr. Roosevert. I am willing to wait a short time. I hope it won’t 
be too many years. 

Now, Mr. Howrey, at the time you were appointed to the Commis- 
sion, the Commission was then investigating these arrangements on 
TBA products to determine whether or not a complaint should be 
issued against the tire manufacturers, the gentlemen that you now rep- 
resent, for violating the Robinson-Patman Act or any other antitrust 
law. Now,that was on April 1, 1953, more than 21% years ago that you 
were appointed to the Commission. 

Do you know whether or not any complaint was issued while you 
were Chairman of the Commission, or has been issued since ? 

Mr. Howrey. First may I say that I did not participate in any way 
directly or indirectly in that case, but my understanding is that no 
complaint has issued up to date, and that was explained also at 
some length by Mr. Joseph Sheehy, who is in charge of the case in the 
testimony before the Evins subcommittee, and it is in the record. 

Mr. Roosrveit. But the fact is that no complaints were issued. 
Now, Mr. Howrey, I know of course that you were disqualified from 
participating in the tire matter, and I assume that you did not violate 
this disqualification, of course. But I might call to your attention this 
fact: Earlier this year one of our subcommittees, headed by Congress- 
man Evins, sent to the Commission a questionnaire on this subject, and 
the Commission formally answered the questionnaire in April of this 
year, and the Commission’s records show that at that time it had al- 
ready spent approximately 20 man-years investigating this matter. 
That is equivalent to 1 man investigating the question for about 20 
years or 5 men investigating the matter for 4 years or whatever ratio 
you want to apply to it. 

But the Commission appears not to have reached any conclusion yet 
on whether there is a violation of the law or whether it can make any 
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recommendations to Congress for strengthening the law. In other 
words, there is a serious problem here but the Commission doesn’t seem 
to take any action under the present law or recommend any change for 
strengthening the law. 

Now, may [ ask you whether you as a result of your experience on 
the Commission and as Chairman of the Commission whether you 
made any recommendation on this important subject to the Attorney 
General’s committee ? 

Mr. Howrey. I don’t believe I can answer. The question is too 
involved and too general. I just don’t think I could try. If you could 
break it down a little bit I might be able to address myself to it. I 
would like to. 

Mr. Roosrvett. In spite of the fact the Commission has been investi- 
gating these matters for many years, let’s put it that way, and has been 
unable to reach a conclusion as to whether or not they could process 
the complains, in fact, it is stated the Commission has made no recom- 
mendations to the Congress for strengthening the law or to find a way 
to process these complaints. 

Now, knowing that situation as you must have known it, did you 
make any recommendations to the Attorney General’s committee which 
would suggest. ways of strengthening the law in order that these com- 
plaints can be p ? 

Mr. Howrey. If I may answer it this way—first let me state what I 
conceive to be the principal issue. 

The issue is this: Whether or not the practice of paying a sales 
commission violates section 3 of the Clayton Act, absent any agreement 
or evidence of coercion, that is, does the sales commission in and of 
itself constitute an agreement or lease not to deal with the goods 
of a competitor ? 

We, as far as I know, the Commission has made no recommendation 
to amend section 3 of the Clayton Act, and I don’t believe that there 
is any recommendation that could be made except to outlaw such con- 
tracts as such and just say it is illegal, and disregard the long-estab- 
lished basis of our antitrust laws, which is that no practice is illegal 
generally unless it restrains trade or unless it injures competition. 

Mr. Roosevett. Mr. Howrey, you testified that part of your interest 
in serving on the Commission was to speed up these cases. 

Mr. Howrey. Yes. 

Mr. Rooseverr. And here you will, I think, have to agree that these 
cases have not been speeded up and that you have made no recom- 
mendations as to how they can be speeded up. 

Mr. Howrey. I would like to think that the reason for that is that I 
did not participate in them in any shape or form. I think if I had 
participated in them they would have been speeded up. 

Mr. Roosrvett. And the reason you could not participate was be- 
cause you represented a firm in your prior practice ? 

Mr. Howrey. That is correct. 

Mr. Roosevett. And in your new practice ? 

Mr. Howrey. That is correct. But there are thousands of cases at 
the Commission, and the only ones you pick out are ones that I have 
not participated in, and that did not amount to every much timewise. 

Mr. Roosevetr. Well, believe me, sir, to the people involved these 
are very important cases and they are many hundreds of individuals 
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ee zeny economic life depends upon these cases being properly 
andled. 

Mr. Howrey. You are talking about a problem in the industry and 
not these cases, Mr. Roosevelt, because these cases would not ‘ht the 
description you have given them, I am sure. 

Mr. Roosrvett. I think they would, excuse me. Now let me finally 
ask vou this question, sir. 

You know, I am sure, that your present law firm filed along with 
Professor Oppenheim, if you were here this morning, a brief or a 
memorandum I think it was called before the Commission in relation 
to the Firestone Tire and Rubber Co. that argued that there is no 
law under which the Federal Trade Commission can move to relieve 
the retail gasoline dealers from the practices that they have complained 
of tothe Commission. May I ask you first, do you 

Mr. Howrey. That brief did not contend that at all. I will be 
very glad to submit it for the record, but that is not the contention of 
the brief. 

The contention of the brief was—and I worked on it some before 
I went in the Commission, but the contention in the brief was, and 
certainly every litigant has a right to state a position in court or a 
quasi-judicial agency, but the contention was—that the particular 
company involved did not do, did not coerce, did not compel anyone 
to use their products exclusively, and it contained facts trying to 
prove that, and then the law, of course, was discussed, but it was a typi- 
cal factual legal memorandum, the advocate trying to show what the 
company did not do, what was charged and that there was no coercion, 
there was no compulsion, there was no agreement. And it is there 
before you, and I do hope that you will read it, because it is a splendid 
document. 

Mr. Roosevett. Then your interpretation of the memorandum is 
that it did not say that there is no existent law under which the Fed- 
eral Trade Commission can relieve the retail dealers of these com- 
plained-of practices? 

Mr. Howrey. It says that the actions that were alleged, or that the 
acts which were alleged to have taken place did not take place and that 
the mere payment of a commission was not a violation of the law, 
because it did not denote compulsion, it did not denote agreement, et 
cetera. 

The brief speaks for itself, and your characterization of it is, I 
think, entirely inaccurate. 

I don’t mean to be offensive when I say that, but I just don’t agree 
with you. 

Mr. Roosrveur. I would say that is a question of individual 
judgment. 

Now, Mr. Howrey, the reason I brought up these matters is be- 
cause I think that it is a very important matter to show that in 
appointments to bodies such as the Federal Trade Commission, that 
not only is the work of such commission hampered, but that very 
serious questions arise in many people’s minds as to the full justice 
which is being rendered by a quasi-judicial body when any member is 
appointed who has to disqualify himself from any of the important 
functions of that Commission. ; 

I have brought that out with the hope that any future appoint- 
ments to any commission will be such that the members of these 
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commissions can participate fully in all of the actions of the Com- 
mission and will not have to disqualify themselves as you did, very 
properly, in your case. 

Mr. Howrey. May I just comment briefly on that. please ? 

I think if we followed your suggestions, it would be reversing two 
centuries of history. No lawyer could serve on any court, no lawyer 
could work for the Government, and I don’t believe this Government 
can survive without the benefit of the very able legal profession of 
this country. 

Mr. Roosrvett. Mr. Howrey, I am not a lawyer, but I have seen 
lawyers participate in meek important functions where their legal 
practice did not disqualify them from the particular matter that their 
commissions would have to undertake. 

Mr. Howrey. You can go in this Supreme Court almost any day, 
not any day, but frequently during a session, and you will find justices 
disqualifying themselves for one reason or another, and one of the 

at 

Mr. Roosevett. Very infrequently. 

Mr. Howrey. One of the great controversies that has existed is that 
they didn’t disqualify themselves often enough in some cases. 

The Cuatrman. Are there any other questions ? 

Thank you very much. 

Mr. Howrey. Thank you very much. 

The Cuarrman. Will Mr. Frates come forward, please ? 

Commissioner Mason was on the program for this time, Mr. Mason 
of the Federal Trade Commission, but Mr. MacIntyre suggested to 
Mr. Mason that he come on November 17, instead, with the other Com- 
missioners, which was satisfactory with Mr. Mason. 
of So Mr. Frates is on the program anyway, and we are going to hear 

im. 

Mr. Frates, do you solemnly swear the testimony you shall give 
before this investigating committee will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Frates. Ido. 


The Cratrman. Please identify yourself, if you don’t in your pre- 
pared testimony, please. 





TESTIMONY OF GEORGE H. FRATES, WASHINGTON REPRESENTA- 
TIVE, NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


The Crarrman. It is my understanding you have 2 statements, 1 
involves legal matters. 

Mr. Frates. That is right. 

The Cratrman. You may proceed. 

Mr. Frates. My name is George H. Frates. I am the Washington 
representative of the National Association of Retail Druggists, an 
organization composed of 36,000 small independent retail pharmacists, 
practicing their profession in every State of the Union and the District 
of Columbia. 

These thousands of retailers own and operate their own associa- 
tions. Our office is at 1163 National Press Building. Dr. John W. 
Dargavel is administrative supervisor. He is general manager and 


executive secretary of the NARD with headquarters at 205 West 
Wacker Drive, Chicago, Il. 
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In testimony by Dr. Oppenheim this morning, he made reference 
to a letter over my signature in which he said that several of the 
small-business groups had endorsed Mr. Kimble, and recommended 
his appointment to the Attorney General. That is correct. 

However, the committee did not know at that time that Mr. Kimble’s 
thinking and philosophy would be represented in the Attorney Gen- 
eral’s report as it came from the press. 

I might add here extemporaneously that 2 weeks ago at the NARD 
convention at Atlantic City, Howard Pyle, former governor of the 
State of Arizona, and now connected with President Eisenhower 
on his staff in the White House, referred to the Attorney General’s 
committee as “legal beagles.” 

The Cuarrman. As what? 

Mr. Frartes. Legal beagles. 

For purposes of emphasis, he pointedly referred to the Attorney 
General’s Committee as “legal beagles.” 

Spokesmen for the gigantic industrial and financial corporations 
have often declared that it is absurd to charge that monopolistic 
combinations seek to wreck the system of small business in the United 
States. Yet evidence to the contrary is available. 

For 15 cents the Superintendent of Documents, Washington 25, 
D. C., will send you a summary of a report submitted to the United 
States Department of Commerce by a group of business leaders of 
America—most of them are identified with very big firms. The 
title of the report is “Effective Competition,” and it was released 
on December 18, 1952. 

Effective competition proposes a scheme to scrap the antitrust laws 
and the obvious purpose of the report is to delude the public to 
favor cutthroat competition in the marketplace. It amounts to a 
vicious attack on the system of small business and it carries the 
imprimatur of the United States Department of Commerce. 

The Committee responsible for the report includes John L. Collyer, 
chairman of the board and president of the B. F. Goodrich Co., Ralph 
J. Cardnier, president of the General Electric Co.; Harlow H. Curtice, 
executive vice president of the General Motors Corp.; Benjamin F. 
Fairless, chairman of the board of the United States Steel Corp.; 
Frank R. Danton, vice chairman of the board of the Mellon National 
Bank and Trust Co.; G. Keith Funston, president of the New York 
Stock Exchange; Crawford H. Greenwalt, president of the E. I. 
du Pont de Nemours Co.; Eugene Holman, president of the Standard 
Oil Company of New Jersey ; Charles R. Hook, chairman of the Armco 
Steel Corp.; G. M. Humphrey, chairman of the board of the M. A. 
Hanna Co.; Donald B. Lourie, president of the Quaker Oats Co.; John 
L. McCaffrey, president of the International Harvester Co.; T. S. 
Peterson, president of the Standard Oil Company of California ; 
Gwilym A. Price, president of the Westinghouse Electric Corp.; 
Edgar M. Queeny, chairman of the board of the Monsanto Chemical 
Corp. ; Clarence B Randal, president of the Inland Steel Co. ; Thomas 
J. Watson, Jr., president of the International Business Machines 
Corp.; and others. 

The report they submitted to the United States Department of 
Commerce is almost unbelievable in that in essence it is a proposal 
that the President of the United States usurp the authority of Con- 
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gress to nullify laws which were enacted in accordance with the 
procedures of the Constitution. 

The report of the business moguls calls for complete wreckage of the 
antitrust laws. Then there is a proposed nostrum. It is in the form 
of a new “Rule of reason.” The new rule of reason is to be defined 
in accordance with an explicit “standard”—effective competition. 

“Effective competition” is a pleasant phrase and, if undefined, it 
would appear to be unobjectionable. But the report defined the 
phrase. Proposing this phrase as the ultimate and sole test of future 
“antitrust policy,” the report offered two alternative definitions which 
are to apply in conjuncture. Both definitions provide purely negative 
tests of monopoly, and should there ever be any monopoly, it would 
surely be excused by the second. 

The first definition of “effective competition” is simply— 

* * * ceaseless striving among competitors, all endeavoring to expand their 
share of the market—and the total size of the market, as well—by producing 
relatively more and better goods and services at relatively lower prices. 

“Competitors,” as conceived by the business moguls, include almost 
all business firms that go after the consumer’s dollar. As a specific 
example offered by the report, the manufacturers of aluminum are 
held out to be competitors of the manufacturers of “tin, steel, copper, 
zinc, lead, wood, textiles, plastics, paper, clay, glass, leather, and cork.” 

With “competition” so conceived, there could be very few actual or 
potential cases of monopoly which would fail to pass the test of “effec- 
tive competition.” Even the most complete monopoly must and does 
put forth some efforts which pass for “ceaseless striving.” 

Moreover, the inevitable growth factors would pass any monopoly 
by the rest of this test—save only the monopoly in a declining industry, 
such as horse-drawn vehicles and steam-powered locomotives. 

The second definition of “effective competition” offered by the indus- 
trial and financial tycoons in the report they submitted is even more 
amazing. It is simply that business rivalry, existing and potential, 
which tends over a period of years to serve the public interest in (a) 
providing alternatives and thus giving opportunities for freedom of 
choice of goods and services; and (6) not restricting the opportunity 
for others to engage in such competition. 

It taxes the imagination to conceive of a monopoly so broad and 
complete that there would not be, outside the control of the monopoly, 
alternative goods or services on which consumers might spend their 
dollars ; saad! it is equally difficult to imagine a monopoly so broad and 
complete that it restricted the opportunity for “others” to produce 
and sell some other goods or services. 

The target of the business moguls is overwhelmingly section 2 of 
the Clayton Act, as amended by the Robinson-Patman Act. The 
report contained 19 summary recommendations, of which 6 were aimed 
at destruction of what now remains of the Robinson-Patman Act. 

The Robinson-Patman Act is specific and definite, and, although 
the Supreme Court ruled most of its effect out of existence by its 
recent decision in the Standard Oil Company of Indiana case, it is 
still most important to small business of all the antitrust laws. 

It was passed to create the kind of competition in which the most 
efficient firms, and not inevitably the biggest firms, would win out in 
the competitive struggle. Hence the statute which restrains abuse of 
power and tends to force big firms to compete with small firms on the 
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basis of efficiency and low prices emerges as the legislation most hated 
by the gigantic industrial and financial corporations. 

The recommendations in the report for doing away with the Robin- 
son-Patman Act are based upon false assertions which certain seg- 
ments of big business have widely publicized during the past few 
years. 

: For example, the report asserts that under the Robinson-Patman 
Act: 


* * * price reductions are ruled illegal if they may possibly injure competitors 
of the seller or the buyer. 


And again the report asserts : 


the Robinson-Patman Act tends to prevent any price competition that might 
injure a competitor. 

These statements are false and deliberately false. Every busi- 
nessman knows that the Robinson-Patman Act in no way restrains 
any business, big or small, from making price reductions. Under this 
law any business firm may reduce its prices as much as it likes and as 
often as it likes; and any firm may reduce prices for the purpose and 
with the result of taking business away from competitors and thereby 
injuring competitors. 

The Robinson-Patman Act is concerned only with price diserimi- 
nation—a practice by which large firms abuse their size to take ad- 
vantage of smaller firms. 

Section 2 of the Clayton Act was enacted, and subsequently the 
Robinson-Patman Act was enacted, only after many years of disas- 
trous experience with discriminatory methods of pricing. Most of the 
high concentration of business which characterizes the field of pro- 
duction today was attained in the days before there were any laws 
to prevent these practices. The facts show that big sellers have used 
the high prices they are able to get in many scattered markets to subsi- 
dize their competition against small sellers in particular markets. 
And the result has been that small firms were either destroyed or 
driven into merger. 

The facts also show that wherever there has been discrimination, 
big buyers have received price advantages in excess of the seller’s cost 
savings in serving these buyers. When it became apparent that a few 
large chains were bringing about a wholesale destruction of independ- 
ent firms in the distribution field, and that the growth of monopoly in 
this field would duplicate that already attained in the production field, 
Congress took action to insure small sellers a measure of protection 
and to insure small buyers equal treatment—insofar as equal treatment 
is justified by optimum efficiency in the business system. 

Where prices are discriminatory, neither the spirit nor the letter 
of the Robinson-Patman Act objects to the low price; the objection is 
to the high prices which put small buyers to an unfair disadvantage, 
on ehiee are used to “subsidize” selective price cutting against small 
sellers. 

The business moguls in their report repeat another tired old prop- 
aganda tune. And it repeats this tune with monotonous repetition. It 
is the tune to the effect that the Sherman Act “requires hard compe- 
tition,” while the Robinson-Patman Act “requires soft competition 


=— hence the Robinson-Patman Act is inconsistent with the Sherman 
ct. 
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Do the business moguls actually believe that the Robinson-Patman 
Act creates soft competition ? en in the event they do, they have 
concocted the world’s strangest and most contradictory set of rec- 
ommendations. For all of their other recommendations invariabl 
bless monopoly and propose abolishing all laws interfering with 
monopoly. 

Surveying their recommendations as a whole, it is seen that the ty- 
coons of industry and finance have proposed abolishing only those 
antitrust laws which are in some degree effective against monopoly. 
It is only such laws that are even discussed. As to those phases of 
legislation which are notoriously ineffective, the report is silent. 

It is well known that new monopoly problems have become promi- 
nent since the present antitrust laws were passed, and that experience 
has proved these laws to contain serious gaps in other respects. The 
report is silent on these matters, too. Apparently the writers were 
so busy thinking up ways for escaping the antitrust laws that they 
overlooked the possibility of taking a broad view of antitrust problems. 

A competitive climate which serves small business—a climate 
wherein small firms can actively compete on the basis of efficiency 
and wherein new firms can readily enter into the capitalist adventure— 
also serves consumers with more and better goods and services at 
lower prices. And we think such a climate serves the Nation in whole- 
some social ways. 

The Robinson-Patman Act is not inconsistent with the Sherman 
Act. On the contrary, the Robinson-Patman Act is a necessary spe- 
cific for the practices which the more general language of the Sherman 
Act forbids in principle. Price discrimination, which the Robinson- 
Patman Act restrains, is an abuse of size. It is a practice which gives 
advantages to larger firms over smaller firms—and the advantages 
increase in proportion to the size of the competitors. 

If sufficient abuse of the practice is permitted, the practice can be 
used by inefficient large firms to destroy more efficient small firms. 
Hence, discrimination without any restraint inevitably results in the 
destruction of smaller firms and the progressive centralization of busi- 
ness in the hands of fewer firms, until ultimate monopoly is reached. 

Another of the purposes of the Sherman Act is to condemn all arti- 
ficial restraints upon the price mechanism, particularly those restraints 
which hold prices above the supply and demand level. 

There again the Robinson-Patman Act accomplishes—insofar as it 
is enforced—what the Sherman Act too frequently only aims to ac- 
complish. 

e business moguls know these facts: 

(1) That unrestricted price discrimination creates a competi- 
tion which is impossibly hard for small business and supersoft 
for big business; 

(2) That the more price discrimination is limited by the rules 
of competition, the harder competition becomes for big business 
and small business equally ; 

(3) The harder the competition becomes the more the highly 
advertised “efficiency” of big business is proved to be exaggerated 
and frequently completely false. 

The central lie of the report is that business moguls pretend to be 
concerned with fostering competition, when nian their aim is to 
rationalize monopoly and to reverse this Nation’s historic antitrust 

74645—56—pt. 121 








316 PRICE DISCRIMINATION 





policy. But beyond that, the report contains an uncommon number 
of deliberately false statements, misleading statements, twisted half- 
truths, facts presented in contexts where they never occurred, and 
so on. 

When the big-business sponsors of this report try to sell their prod- 
ucts or services to the public, there are bounds beyond which they 
cannot go to present false or distorted claims for their products or 
services. There are specific laws to restrain them, and to restrain 
all businessmen. There are, of course, no laws to prohibit false and 
misleading claims to sell the public political ideas for commercial ad- 
vantage. The bounds of common decency should and must, however, 
impose some self-restraint to self-seeking in this field. The report 
“Effective Competition” goes far beyond the bounds of common 
decency. 

The authors of “Effective Competition” cannot speak for fully 98 
percent of the business firms of the United States. It seems self-evi- 
dent, moreover, that the report did not express the considered views 
of many of the men in whose name it has been written. Surely these 
men know that the policy recommended in that report would lead to 
disaster for all businesses, small and big. It is also true that disaster 
would befall small business first. 

Answering the Brownell committee attack on the Robinson-Pat- 
man law: 

We now quote from an article by Senator Estes Kefauver, pub- 
lished in the National Association of Retail Druggists Journal, 
January 17, 1955, issue: 

In passing the Robinson-Patman Act it was the hope of Congress that these 
discrimination practices would be brought to an end. But the high hopes of 
yesterday are the disappointments of today. As a result of recent decisions 
by the Supreme Court and the Federal Trade Commission, the teeth of the 
Robinson-Patman Act have been drawn. 

This is not a situation which small retailers can afford to view with com- 
placency. It should by now be abundantly clear that the days of the postwar 
boom are over. In many fields the hunt for customers has begun in dead earn- 
est. The special deal, the hidden concession, the secret discount are again 
making their appearance, plaguing the small-business men who wish to compete 
on the basis of efficiency and service. 

Even if the fair-trade laws survive in the drug industry, the attacks which 
are crippling them in other industries, granting of price discriminations, will 
give to the big buyers a wide profit margin which they can use in a dozen ways 
to attack their smaller, independent competitors who de not receive the discounts. 

Senator Kefauver and Representative Wright Patman have been 
lending their talents, intelligence, and ability, over many years, in 
campaigning to protect the interests of small business versus monop- 
oly in our national economy. 

S. 11 by Senator Kefauver, cosponsored by 29 Senators—Barrett, 
Beall, Chavez, Dirksen, Douglas, Kuchel, Fulbright, Green, Hen- 
nings, Hill, Holland, Humphrey, Jackson, Kilgore, Langer, Lehman, 
Long, Magnuson, Mansfield, McClellan, McNamara, Morse, Murray, 
Neuberger, Pastore, Scott, Smathers, Sparkman, and Symington— 
is now pending before the Committee on the Judiciary. — 

In the House, Representative Patman has introduced an identical 
companion bill—H. R. 11. These two measures are known as the 
“equality of opportunity” bills, and will be supported by the National 
Association of Retail Druggists in their entirety. 
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In a letter to the National Association of Retail Druggists, Attor- 
ney General Herbert Brownell, Jr., made this statement : 


Since the committee (Brownell Committee To Study the Antitrust Laws) 
is a nongovernmental study group, its recommendations will be subject to inde- 
pendent review in the Department of Justice, prior to any recommendations to 
Congress. 


Now we want to aaeeeys some pertinent paragraphs from a speech 
delivered by the Honorable Wright Patman: 


The Supreme Court of the United States in the Standard Oil of Indiana (340 
U. S. 231) decision, by a bare majority, ruled that if the lower price to a favored 
buyer was made in good faith to meet an equally low, lawful price offered by a 
competitor, the seller granting the discriminatory price had an absolute de- 
fense—an absolute bar to liability, using Judge Utterback’s words (the late 
Judge Utterback—member of the Judiciary Committee of the House)—even 
though that discriminatory price would substantially injure or even destroy 
the competition of competitors of the favored buyer in that market. 

The Robinson-Patman Act prohibition against discrimination which tends to 
substantially injure competition was directed at the continual and persistent 
granting of a discriminatory low price, month in, month out, year in, year out, 
to one or more big buyers. This is not theoretical. Those of us who were in 
the Congress in 1933, 1934, 1935, and 1936 must surely remember that the big 
buyer with coercive power always had continually and persistently the low 
price from the seller and the great mass of independents everywhere had a 
higher price from the same seller for the same goods. 

As Judge Utterback said to the Congress, “In nearly every case mass buyers 
receive similar discriminations from competing sellers of the same product.” 
And as he said further, “If this proviso were construed to permit the showing 
of a competing offer as an absolute bar to liability for discrimination, then it 
would nullify the act entirely at the very inception of its enforcement.” 

It is elemental that if a single avenue of price discrimination which substan- 
tially injures competition is nonetheless made legal, all discriminations will 
pass that way and we will be right back where we were before the Robinson- 
Patman Act was passed. The favored buyer will have a low price, and inde- 
pendents, big and little, will have a higher price at the start of their function 
in competition, equality of opportunity will have vanished. This matter is of 
great importance to every independent manufacturer and distributor in every 
corner of every district of every Congressman. 

The opinions delivered by Mr. Justice McReynolds in two unanimous decisions 
of the Supreme Court, serve to demonstrate, specifically and clearly established 
beyond dispute—that the purpose of the Sherman Act of 1890 was to secure 
equality of opportunity to compete. Thus, in Ramsay Company versus Bill Post- 
ers Association (260 U. S. 501, 512 (1923) ), Mr. Justice McReynolds stated: 

“The fundamental purpose of the Sherman Act was to secure equality of op- 
portunity and to protect the public against evils commonly incident to destruc- 
tion of competition through monopolies and combinations in restraint of 
trade * * *.” 


The Robinson-Patman Act is a true antitrust law. 
Stephen J. Spingarn, a former member of the Federal Trade Com- 
mission and an expert on the antitrust laws, stated : 


Actually, the Robinson-Patman Act is the direct product of years of experience 
under the Sherman and Clayton Acts. The Sherman Act of 1890 was framed in 
terms of the common-law rule against restraint of trade, but the accent was 
upon the prohibition of conspiracy and the prevention of monopoly. 

Actually, the dominant purpose was the maintenance of the competitive 
system as the regulator of economic activity. The Clayton Act came along 
in 1914 to single out and outlaw in specific terms certain trade practices which 
Congress regarded as serious hazards to the functioning of a competitive econ- 
omy. Then in 1936 Congress, as the result of an investigation and report by 
the Federal Trade Commission, congressional studies, and the pleas of smal! 
and independent business, passed the Robinson-Patman Act. Again the pur- 
pose was to protect the integrity of the competitive process. This time it was 
done in terms of outlawing certain abuses of private pricemaking destructive 
to the maintenance of the free and open market. 
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Critics who claim to see a conflict between the two pieces of legislation like 
to make price differences the thing that is aimed at in the Robinson-Patman 
Act. They make price differences and price discrimination—the actual phrase 
in the act—synonymous. But looked at in terms of function, the whole matter 
falls into focus. The bead is drawn upon a substantial injury to competition; 
that is the real violation. 

Price differences in themselves are neither good nor bad, neither lawful nor 
unlawful, It is only when price differences occur under the conditions speci- 
fied in the act, when they thwart the regulatory processes of the market, that 
they run into trouble. Then they become price discrimination and violate 
the act. 

In the sale of drugs and some other products, the nationally advertised 
brand, as opposed to the house brand, presents another industrial fact of amaz- 
ing intricacy and complexity. Here often the essential difference in the com- 
modities is the factor of public acceptability achieved thruugh national 
advertising. 

Does it follow that, in spite of what any laboratory test will show, it is a 
mercantile fact of life that the unlabeled or house brand is something inferior? 
Yet the plain truth, and we know it, is that the buying public dovs not treat 
the two products as identical and a price differential has been recognized in 
mercantile practice—and by the courts—as a condition essential to the survival 
of the independents. 


In October 1952, the National Association of Retail Druggists 
arranged a meeting with General Eisenhower in New York during 
which conference representatives of small business discussed the 
antitrust laws with the President-to-be and asked him for an ex- 
pression of opinion in writing. 

We asked the general what his thoughts and ideas and philosophy 
were in reference to the antitrust laws. Here is the general’s reply 
in a letter sent to the committee, dated October 16, 1952: 


OFFICE or DwicHt D. EISENHOWER 
Commodore Hotel 


New York, N. Y. 
Ocrovrr 16, 1952. 

At my conference today with you and representatives of other national asso- 
ciations of American industry and business, you asked for my views concerning 
the protection of business from monopoly, and particularly concerning the 
provisions of our antitrust laws against unfair and discriminatory pricing prac- 
tices that are destructive of competition and free enterprise. 

I am opposed to all unnecessary governmental restriction and regulation of 
private enterprise. I favor with equal vigor the maintenance and effective en- 
forcement of the necessary basic safeguards to free American enterprise. These 
are provided in our antitrust laws and in those laws supporting fair competitive 
pricing practices. I shall oppose any legislation which will weaken them. 

American business cannot prosper and contribute in growing measure to 
our national well-being unless the opportunity to engage in business and to 
provide consumers with new and better products and services is vigilantly 
preserved. Our laws against unfair and destructive pricing practices as well 
as other practices leading to monopoly must be fearlessly, impartially and ener- 
getically maintained and enforced. 

I ain for such necessary rules of fair play because they preserve and strengthen 
free and fair competition, as opposed to monopolies which mean the end of 
competition. I am for a realistic enforcement of them which they have not had 
during the past 20 years. 

Sincerely, 
(Signed) Dwient D. EIseENHOWER. 


With reference to the Robinson-Patman Act, the Brownell commit- 
tee report, in its recommendation, went even further astray from the 
poe oses for which it was appointed than it did in considering the 

filler-Tydings and the McGuire Acts. 
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The committee seemingly deliberately disregarded the known mo- 
nopolistic practices which an exhaustive congressional committee dis- 
closed before Congress enacted the Robinson-Patman Act in an effort 
to establish a national public policy to effectuate the general objectives 
of the antitrust laws in order to maintain the advantages of free and 
fair ee i and avoid restraints of trade and monopolies. 

Instead of following the President’s recommendations of— 


preparing the way for modernizing our laws to preserve American free enterprise 
against monopoly and unfair competition— 


for the enhancement of the national public policy and the public 
interest, the committee urges several recommendations which, in fact 
would materially and drastically weaken existing antitrust laws and 
more particularly the Robinson-Patman Act, thereby returning to 
the market place the unfair methods of competition which Con 

found as a matter of experience to be practices which conctatratel eco- 


nomic power was using to destroy and fair competition in the 
market place. 


Congress in 1936, by several exhaustive committee investigations, 
disclosed evidence of an increased tendency toward monopolies and 
restraint of trade which resulted from undue and unfair spreads in 
price discrimination in favor of large and multiple-unit buyers which 


were largely imposed upon sellers by coercive force of large-volume 
purchasing power. 


As a direct result of these impartial Government investigations 
and in order to restore and effectuate the economic benefits of free com- 
petition which affords equal competitive opportunities in any line of 


commerce, Congress enacted the Robinson-Patman Act, which briefly 
provides: 


Section 2 (a) dealing with price discrimination and quantity 
discounts: 


It shall be unlawful to either directly or indirectly discriminate in price 
between different purchasers of commodities of like grade and quality, where 
the effect of such discrimination may be substantially to lessen competition, or 
tend to create a monopoly, in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants, or who knowingly 
receives the benefit of such discrimination, or with customers of either of them, 
with the following provisos (that is, exceptions) : 

1. Nothing herein contained shall prevent differentials which make only the 
allowance for differences in the cost of manufacture, sale, or delivery resulting 
from the differing methods or quantities in which such commodities are to such 
purchasers sold or delivered. 

2. Nor prevent persons from selecting their own customers in bona fide trans- 
actions and not in restraint of trade. 

3. Nor prevent price changes, from time to time, in response to changes in 
market conditions, deterioration of perishable goods, obsolescence of seasonal 
goods, or sales in good faith upon discontinuance of business in the goods 
concerned. 

4. That the Federal Trade Commission after investigation and hearing may 
fix and establish quantity limits, where it finds that available purchasers in the 
greater quantities are so few as to render the differentials unjustly discrimina- 
tory, or promotive of monopoly in any line of commerce. 


Section 2 (b), dealing with “burden of rebuttal” and meeting com- 
petition, the Robinson-Patman Act provides: 


Upon proof being made, at any hearing on a complaint under this section, that 
there has been a discrimination in price or services of facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
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an order terminating the discrimination: Provided, however, That nothing herein 
contained shall prevent a seller rebutting the prima facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor. 


As the Honorable Congressman Wright Patman, in his book en- 
titled, “The Robinson-Patman Act,” published in 1938, said: 


Essentially the act provides that when a man sells a product to two or more 
customers who are in competition in the resale of that product, he must not 
discriminate between them in such a way that one is given an unfair advantage 
over the other. There are many angles to this simple premise and the act 
defines some of the more troublesome in concrete terms. 

The soundness of the act is now generally acclaimed by business. It adds the 
force of law to many of the principles incorporated in codes of ethics adopted 
voluntarily by industry groups over the last 20 years, and makes possible for the 
first time their enforcement against the recalcitrant minority with whom every 
industry is afflicted. 

The enforcement of the Robinson-Patman Act in the market place 
fortifies the national policy in effectuating economic stability by foster- 
ing fair and free competition. It supports the committee’s own asser- 
tion that the essence of competition is to free the buyer from monopoly 
power of the seller by access to alternative sources of the product or 
service on equal basis free from predatory practices or undue restric- 
tions. And that the same considerations apply when the problem is 
a buyer’s monopoly. 

However, the committee, wholly disregarding their own premise, 
the President’s mandate, the accepted national policy adopted by 
Congress, and market experiences disclosed by impartial Govern- 
ment investigators nevertheless recommends numerous suggestions 
which would relax definite rules of law applicable to the enforcement 
of the Robinson-Patman Act, as well as other provisions of the Clayton 
and the Federal Trade Commission Acts. 

Congressman Patman, in a recent public release after the commit- 
tee’s report was issued, said : 

During the period from 1912 to 1936, the Congress conducted several in- 
vestigations of discriminatory pricing practices. Specifically, a number of such 
investigations were undertaken to ascertain the nature, extent, and significance 


of discriminatory pricing so that a determination could be made to legislate 
or not concerning the practice. 


Those investigations developed that discriminatory pricing existed. It was 
found that the practice was widespread. In general, it was found that discrimina- 
tion was the weapon of large powerful tradesmen and used with damaging effect 
upon the smaller, weaker competitors. Therefore, it was concluded that the use 
of the practice presented a threat to the maintenance of the free competitive 
enterprise system which the Sherman Antitrust Act was designed to protect. 

Notwithstanding, the committee, instead of recommending legisla- 
tion to strengthen the legislative intent of Congress to carry out the 
national policy of preserving American free enterprise against monop- 
oly and unfair competition, urges the adoption of a policy and legisla- 
tion which would permit open or secret price discriminations, and 
when such discriminations have been finally disclosed, before it may 
be legally eliminated it must be proven that it was intended by the 
violator to injure competition. The adoption of the committee’s recom- 
mendation will, in fact, make the enforcement of the price discrimina- 
tion provision of the Robinson-Patman Act ineffective if not entirely 
impossible. In effect, by analogy, the committee suggested the 
premise that when one hits another over the head with a brick, he 
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cannot be stopped from continuing to do it again unless it can be 
proven that it hurts. 

Or to proceed only after the damage was done, which premise is 
corroborated by the committee’s own statement in the report touching 
section 3 of the Clayton Act which prohibits exclusive arrangement 
agreements, when it said : 

The essence of unfairness in an exclusive arrangement as a marketing tactic 
is the actual foreclosure of business. 

In lieu of effectuating a national policy of orderly, fair, and work- 
able competition, the majority members of the committee recommended 
a competitive process based upon primitive jungle warfare, a survival 
not of the fittest but of the toughest; the national public policy of our 
country will not give such doctrine its sanction. 

In a democratic country espousing free enterprise, there must be 
some rules to govern the struggle of business life—to regulate the 
conduct of men—similar to those applicable to other human relation- 


ships. 

The regulation of trade and competition is as old as economic his- 
tory. 

We submit the committee’s recommendations with respect to the 
Robinson-Patman Act which, if adopted by Congress, would— 

1. Abolish our established national policy of a fair and free com- 
petitive enterprise system of economy ; 

2. Not only impede but prolong and encumber the prosecution of 
antitrust law violators with the result that such laws would become 
completely unworkable and useless; 

3. Prevent governmental agencies from efficiently and expeditiously 


halting in their incipiency acts and practices which tend to burden 
and lessen competition and/or create monopoly in any line of com- 
merce ; 

4. Bring chaos and disruption to the market _ to the detriment 


of small business unable to withstand the unfair and monopolistic 
methods of concentrated economic power to the ultimate disadvantage 
of labor and the farmer ; 
5. Bring back the hidden price discriminations which enable fa- 
vored distributors to destroy the weaker and smaller competitors; and 

6. As Congressman Patman, in a release concerning the commit- 


tee report—among other things—said : 


In short, the practical effect of these recommendations is to leave the anti- 
trust laws in effect for small business and to remove the antitrust laws for big 
business. 

As to the big corporations, the recommendations add up to a protection from 
competition and to a freedom from the rule of law which restrains the abuse 
to great aggregations of economic power. As to small business, labor, and 
farmers, the recommendations are to make these groups open targets for the 
abuse of monopoly power, and to enlarge the antitrust laws against the or- 
ganized efforts of two of the groups—labor and farmers—by which these seg- 
ments of our population have in the past sought some measure of protection 
from the abuse of the big corporations. 


It is our hope that Congress will regard the committee’s report in 
the light in which it was presented, as being biased and not in con- 
formity with experiences in the market place—nor in the interest of 
enhancing the public policy legislatively expressed after a finding and 
enactment of laws to effectuate such policy. 
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And consider the report as a complete disregard of the President’s 
mandate to recommend legislation that— 
will strengthen (instead of weaken) our laws to preserve American free en- 
terprise against monopoly and unfair competition. 

And that Con will (in view of the confusion of the report) 
realize the need for enacting H. R. 11 and S. 11 now pending in Con- 
gress to strengthen our antitrust laws and memorialize the administra- 
tive agencies charged with the enforcement of the laws enacted by Con- 
gress to enforce them rather than fight them and by lack of enforce- 
ment thereby nullify the intent and action of Congress. 

A significant decision by the United States Supreme Court, handed 
down December 6, 1954, clearly indicates the value of the Robinson- 
Patman Act when it is properly enforced and adjudicated.  —s_ 

The United States Supreme Court ruled that price discrimination 
by interstate company against local merchant violates antitrust and 
Robinson-Patman laws. The Supreme Court, reversing the lower 
appellate court, ruled that the practice of an interstate company in 
cutting prices in one city to destroy a local competitor are within the 
scope of the Federal antitrust laws and a violation of section 2 (a) 
of the Clayton Act and section 3 of the Robinson-Patman Act. 

The decision was the result of a suit for treble damages brought by 
one L. L. Moore, a local baking company in Santa on N. Mex., 
which the Court said, had been forced out of business as a result of a 
price war with Mead’s Fine Bread of Clovis, N. Mex., a corporation 
which sold both locally and in interstate. 

The opinion written by Justice William O. Douglas, said that the— 
destruction of a competitor was clearly established when (Mead Fine Bread 


Co.) made price discriminations, maintaining the price in the interstate trans- 
actions and cutting the price of the intrastate sales. 


Said the United States Supreme Court: 


For some months, petitioner and respondent were in competition in Santa 
Rosa. There is evidence that, on the threat of petitioner to move his bakery to 
another town, the local Santa Rosa merchants agreed to purchase petitioner’s 
products exclusively. Respondent, labeling that action a boycott, cut the whole- 
sale price of bread in Santa Rosa from 14 to 7 cents for a pound loaf and 
from 21 to 11 cents for a pound and a half loaf. The Mead companies did not 
cut the prices of bread in any other town; and respondent did not cut its prices 
of bread in Farwell, Tex. 

The price war continued from September 1948, to April 1949, and as a result 
petitioner was forced to close his business. 

Monopoly and some of its other ramifications: 

Small independent bankers are having their trouble, too. Branch 
banking within a State is permissible under the Federal law. In 
order to circumvent the law, branch banks form what are known as 
holding companies, generally located in New York, Chicago, or San 
Francisco, It becomes evident, then, that the holding companies dic- 
tate policies with respect to loans. 

Seventy-three percent of holding companies income is derived from 
nonbanking institutions. Independent bankers know local conditions 
better than holding companies in New York, Chicago, or San Fran- 
cisco, hence services are flexible and acommodate financial needs of 
small-business men at local levels. 

The concentration of wealth in the hands of a minority of the popu- 
lation is inevitable in any society, unless Government regulates 
dangerous concentration. Why? ecause men are naturally un- 
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equal. Some are clever; some are virtuous; some are strong; some 
are weak; some are sickly; some are healthy; some are brave; 
some are timid; some are bad, and out of small natural differences that 
give you a headstart come the tremendous differences in the develop- 
ment of society—such as you see growing rapidly in America today. 

179 years ago a group of gentlemen got together and wrote a docu- 
ment called the Declaration of Independence. It set the world on 
fire—it electrified the common people. Suddenly the human being 
was free. Suddenly man ceased to be a pawn of the state. Suddenly 
he realized that he was the captain of his soul. And mankind made 
more material progress in the next 179 years than in the 5,000 years 
that went before. 

In conclusion, the National Association of Retail Druggists and its 
36,000 small independent pharmacy owners throughout the Nation to- 
gether with 48 affiliated State pharmaceutical associations will use 
every legitimate effort to prevail the Congress to enact H. R. 11 by 
Representative Patman and S. 11 by Senator Kefauver and 29 co- 
sponsoring Senators. 

I have another statement prepared by Herman S. Waller, general 
counsel of the National Association of Retail Druggists, which is a 
legal analysis of the Attorney General’s committee report as it con- 
cerns fair trade. With your permission, Mr. Chairman, I will pro- 
ceed to read this statement. 

The Cuarrman. You may proceed. 

Mr. Frates (reading) : 


My name is Herman S. Waller, of the law firm of Waller and Waller. I 
am a member of the Illinois and Florida bars, with offices at 32 West Randolph 
Street, Chicago, Ill. For 21 years I have served as counsel of the National 
Association of Retail Druggists, in whose behalf I appear as proponent of H. R. 
11. The NARD represents the Nation’s independent retail drug store owners, 
with an active membership of 36,000 individual retail drug store owners, and 
by affiliation with State and city pharmaceutical associations represents almost 
every independent drug store proprietor in the United States. I have prepared 
a comprehensive statement which at this time I request permission to file for 
the record. 

The U. S. Attorney General’s committee report on the antitrust laws con- 
sists of some 400 printed pages. Dealing with resale price maintenance and 
fair trade, the report consumes only 5 pages of which more than a full page is 
taken up by court citations. With a dry and nonfactual review of the legislative 
history of the enactment of the State Fair Trade Acts and the Miller-Tydings 
Act amending the Sherman Act and the McGuire Act amending the Federal 
Trade Commission Act, the committee report on this subject matter by a majority 
of the membership concludes with the recommendation that Congress “repeal 
both the Miller-Tydings Amendment to the Sherman Act and the McGuire 
Amendment to the Federal Trade Commission Act, thereby subjecting resale 
price-maintenance and other price-fixing practices to those Federal antitrust 
controls which safeguard the public by keeping the channels of distribution 
free.” 

The committee’s report acknowledges with approval the following premises, 
with which we concur: 

(a) That the general objective of the antitrust laws is the promotion of com- 
petition in open markets, which court decisions hold that the antitrust laws 
should be construed in the context of this broad and practical conception, to 
avoid restraint of trade and monopoly. 

(b) That monopolies as the courts have construed them are those situations 
where a single seller, or a group of sellers acting in concert, have control of the 
market price and tend to exclude competition. (This requirement is satisfied 
even if there is no showing that prices have been raised or competitors actually 
excluded from the field.) In this respect the report cites with approval the 
United States Supreme Court case of the American Tobacco Company v. U. 8. 
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(328 U. S. 781 (1946) ), in which the Court held “that the material consideration 
in determ.ning whether a monopoly exists is not that prices are arised and that 
competition actually is excluded, but that power exists to raise prices or to 
exclude competition when it is desired to do so.” 

(c) That to effectuate and as an auxiliary to the Sherman Act’s general 
prohibitions on monopolies and restraints of trade, Congress (1) created the 
Federal Trade Commission (2) enacted to preserve free competition in the 
distribution process sections 2 and 3 of the Clayton Acts and (3) to preserve 
free competition in the distribution process in 1936 enacted the Miller-Tydings 
amendment to section 1 of the Sherman Act (4) enacted the McGuire amend- 
ment to the Federal Trade Commission Act (all to effect a policy to avoid 
predatory practices whenever they tended to a substantial lessening of com- 
petition or the monopolization of activities in any line of commerce). 

(d) That “the heart of our national economic policy has long been faith 
in the value of competition (as was expressed by the President in approving 
the committee’s effort), the hope that this group would provide an important 
instrument to prepare the way for modernizing and strengthening our laws to 
preserve American tree enterprise against monopoly and unfair competition.” 

That the economic benefits of competition, among other things, is the free- 
dom of opportunities in any line of commerce, free from existence of monopo- 
listic power. 

(e) That effective competition must be workable competition as compared 
with pure and perfect competition, in order to assure society the substance of 
the advantages which competition should provide. 

The listed premises are sound and we repeat that we are in accord. However, 
it strikes us as strange that the committee threw them aside in recommenda- 
tions for the repeal of the Federal legislation effectuating fair trade in inter- 
state commerce. 

The committee asserts that although fair trade reflects some legitimate com- 
mercial aims, it is not, however, an appropriate instrumentality to accomplish 
and effectuate the generally accepted premises listed, and in that respect the 
committee completely disregarded the underlying purposes of fair trade. Even 
more inconsistent is the committee’s failure to recognize the problem which 
45 State legislatures (a larger number than is required to amend the United 
States Constitution) and also the Congress on 2 different occasions took action 
to provide a means to correct the problem by the self-regulating noncompulsory, 
legally acceptable concept generally referred to as fair trade. 

The legal approach to an understanding of the fair trade concept as it now 
operates in the market place necessarily transcends and yet embraces economic 
considerations. The committee’s report throughout deals with the application 
of two major premises; namely, monopoly and competition, with the corollary 
factors which condemn monopoly and favor competition. 

The committee agrees unanimously as does everyone else except the advocates 
of predatory policies and practices, that monopoly and/or acts tending to mon- 
opolization of any line of commerce, is undesirable; therefore no detailed dis- 
cussion should be necessary on this premise, except probably a short definition 
of the term monopoly. Economic monopoly differs little from legal monopoly; 
namely, the “power to fix prices or to exclude competition.” Courts have con- 
strued, “that the material consideration in determining whether a monopoly 
exists is not that prices are raised and that competition actually is excluded, 
but that power exists to raise prices or to exclude competition when it is desired 
to do so.” That the antimonopoly laws should be construed in the context 
of this broad and practical conception of the preexisting law of restraint of 
trade and monopoly. With approval the committee said, “So viewed, it reflects 
a flexible public policy directed against all undue limitations on competition, 
both in the form of realized monopolization, and in the lesser mode of partial 
but significant restraints of trade tending to the same end.” Of interest also 
i sthe dictionary definition of monopoly; namely, exclusive control, by one or 
combination, of the supply of any commodity or service in a given market, such 
control which enables the one having such control to raise the price of a com- 
modity or service materially above the price fixed by free competition. 

Dealing with the premises of competition and the committee itself necessarily 
recognizes the differences of opinion, as viewed from legal, economic, social, 
and circumstantial approaches as the term may be applied in accomplishing 
the economic and social benefits of competition and to accommodate the judicial 
and legislative process in effectuating an effective and workable competition 
in the interest of free enterprise and an expanding and stabilizing economy. 
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The committee asserts that the essence of competition is to free the buyer 
from monopoly power of the seller by access to alternative sources of the product 
or service. That the same considerations apply where the problem is a buyer’s 
monopoly. The committee also recognizes that “the idea of competition itself, 
as distinguished from the many variant technical concepts of competition, is 
not so easy to define.” The literature of economics uses a good many concepts 
of competition for various purposes—such as perfect, pure, monopolistic, and 
workable competitions, and several others. Competition itself as a generic 
concept embracing all its subdivisions, implies two ideas, which have a large 
common area but are not coextensive. In the first sense, the word “competition” 
denotes only the presence of more than one seller in a market, and identifies a 
condition of rivalry among them. But there is a second generic sense in which 
the world and the idea of competition are used, both in law and economics, and 
especially in law. In this definition, “competition is contrasted with monopoly 
with respect to the degree of market power possessed by a seller, or group of 
sellers acting in concert. This second meaning of competition can be summed 
up as identifying a market condition in which the rivalry of sellers, of itself 
prevents the existence of the discretionary market power of monopoly over price 
and output.” 

The committee in essence further recognizes that effective competition must 
be a workable competition and asserts: “The concept of workable or effective 
competition can perhaps best be described as the economist’s attempt to identify 
the conditions which could provide appropriate leads for policy in assuring 
society the substance of the advantages which competition should provide.” 

The committee recognizing that effective competition is desirable and that 
practices which permit unfair competition tend towards the elimination of com- 
petition ultimately leading to monopoly, wholly disrezards the concept, aims, and 
the underlying principles of fair trade legislation and judicial approval thereof, 
as well as other legislation such as the Miller-Tydings Act, the McGuire Act, 
the Robinson-Patman amendment, and the Clayton Acts, which attempt to effec- 
tuate such State legislation. In this respect, the committee disavows its approval 
of all its premises and particularly that the Sherman Act and its State counter- 
parts is not a “flexible public policy directed against undue limitations of 
competition, restraint of trade, and monopolies.” 

With respect to fair trade legislation, the committee fails to recognize and 
fully appraise the avowed purpose uniformly expressed in every State fair 
trade act; namely, the trade act is: 

“An act to protect trademark owners, distributors, and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a distinguished trademark, brand, or name.” 

In eifect, the uniform preamble to every State fair trade act seeks to accom- 
plish the following purposes: 

1. To protect the property rights of trademark owners against predatory 
juggling of resale prices in the market place by a few distributors which ulti- 
mately results in an irreparable injury to the good will reflected in the trademark. 

2. To protect distributors against injurious and uneconomic resale price 
juggling of trademarked products, which inevitably results in the elimination of 
competition, unfair and fraudulent practices in the sale of quality products, and 
a general disservice to the consuming public. 

3. To protect the public against marketplace practices which tend to promote 
monopolization of the field of distribution, a tendency of lowering the quality 
of merchandise down to a price rather than a standard, and the contraction of 
opportunities and benefits which should result from an orderly market based 
upon a free, fair, and workable competition. 

The committee’s majority opinion conclusion against fair-trade legislation 
completely disregarded the primary judicially acknowledged and legislatively 
accepted concept of the protection of property rights. Of course, it is common 
knowledge that the State and Federal constitutions sustain the protection of 
property right. Furthermore, the courts have held the protection of property 
rights to be inviolable. Pertaining to the protection of property as far as re- 
flected in fair-trade legislation, no more convincing statement need be cited than 
the statement of the United States Supreme Court in the Old Dearborn Co. case, 
in which the Court said: 

“Appellants own the commodity; they do not own the mark or the good will 
that the mark symbolizes. And good will is property in a very real sense, in- 
jury to which, like injury to any other species of property, is a proper subject 
for legislation. Good will is a valuable contributing aid to business—sometimes 
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the most valuable contributing asset of the producer or distributor of com- 
modities * * *. That the price restrictions (established by the trademark 
owner in pursuance to the provisions of the Fair Trade Acts) is adopted as an 
appropriate means to that perfectly legitimate end, and not an end in itself.” 

By what other means than the self-executing, nonmandatory, judicially recog- 
nized, overwhelmingly accepted, and uniformly flexible provisions, as are con- 
tained in the Fair Trade Acts, may legislative bodies accomplish the protection of 
property rights reflected by injuries to one’s trademark perpetuated by preda- 
tory distributors in the marketplace? The committee was charged by the Presi- 
dent to “provide an important instrument to prepare the way for modernizing 
and strengthening our laws to preserve American free enterprise against 
monopoly and unfair competition.” However, the committee offers no substitute 
nor any recommendation to safeguard this inviolable right of property. By what 
yardstick of governmental concept, social and political welfare, economic rule, or 
judicial process does this committee disregard the purpose of property right pro- 
tection in the Fair Trade Acts even though if this were the only purpose of the 
act? 

The committee disregards the prime purpose of the Fair Trade Act, namely, 
that of protecting distributors by preserving fair and workable competitive 
practices in the marketplace. On this phase, the committee’s recommendation to 
repeal Federal legislation which keeps fair trade effective is beyond compre- 
hension based upon their own assertions. Throughout the report, the committee 
vehemently asserts the following premises concerning the value of competition, 
with which we agree: 

“(a) The general objective of the antitrust laws is the promotion of com- 
petition in open markets and to secure equality of opportunity. 

“(b) That the heart of our national economic policy has long been faith in 
the value of competition. 

“(c) That effective competition must be a workable competition as compared 
with pure and perfect competition. 

“(d) That public policy cannot afford to be indifferent to the elimination of 
competition within an industry. 

“(e) That good public policy is founded on the economically sound assumption 
that competition will on the average result in much more progressiveness and 
efficiency than monopoly. 

“(f) That there should be no predatory preclusive tactics, such that their 
national effect would be to enable the user to eliminate rivals without regard 
to their efficiency, or at least to place them under serious handicaps irrelevant 
to this efficiency. 

“(g) The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference among 
sellers. 

““(h) That competition must also do a social job as well. 

“(i) That the major economic aspects of workable competition are those 
factors which prevent monopoly; encourage the freedom of opportunity for 
entry of new rivals, and that the cost of entry into the competitive area should 
not be impractically high; independence of the rivals entering an industry; and 
industry shall be free from predatory practices.” 

Moreover the committee surprisingly and deliberately overlooks the fact 
that purpose 2 of the Fair Trade Act which seeks to protect distributors against 
injurious and uneconomic practices, by declaring that willfully and knowingly 
cutting prices below those established pursuant to the provisions of the act is 
a method of unfair competition which employs the violation of many noncom- 
petitive laws such as, (1) the injury and distribution of property and property 
rights, (2) interference with established contractual rights and relationships, 
(3) false, deceptive, and misleading advertising, (4) unjust enrichment by mis- 
appropriation, (5) disparagement and defamation of one’s competitors, (6) 
the contravention of a just order of competitive relationship, and (7) other 
tortious acts. 

The committee in this respect failed to recognize that workable competition 
in a democratic free enterprise must be a method of competition free from 
violations of noncompetitive legal and equitable obligations; and that, as is 
universally accepted, unfair competition is a tort suigeneris, that it is an injury 
to a fellow competitor to whom all competitors owe the positive duty of acting 
in conformity with the rules of competition. 

On this premise Collman’s Unfair Competition and Trademarks, 2d ed., p. 142, 
v. asserts : 
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“Continued violations of noncompetitive laws do have an undeniable effect 
upon the competitive struggle.” 

The majority members of the committee in its consideration of the factors 
in the marketplace have, in our opinion, utterly failed in their purpose and in 
the purpose for which it was appointed, namely as charged by the President, 
to suggest and strengthen the laws “to preserve American free enterprise against 
monopoly and unfair competition.” They have failed to recognize the over- 
whelmingly accepted concept contained in fair trade legislation dealing with 
promotion and maintenance of fair methods of competition, as is expressed in 
the above-mentioned second purpose of the Fair Trade Acts. They have failed 
to recognize that price-cutting on price-maintained products established in 
pursuance to restrictions provided in the Fair Trade Acts is a recognized form 
of unfair competition, resulting in an irreparable injury not only to the manu- 
facturer and the distributor but to the public as well. 

The committee completely disregards the fact that the price cutter selling below 
the established price takes advantage of the good will of the trademark article 
and the honest competitor, for his own benefit, thereby realizing an undeserved 
benefit and profit, while on the other hand, the trademark owner and his imme- 
diate competitors suffer an equally undeserved loss as a result of their contrac- 
tual loyalty and obligation; that as Rudolph Callman in “Callman’s Trademarks 
and Unfair Competition” on the subject of price cutting expresses himself: 

“Price cutting on trademarked articles is purposed at and results in attracting 
customers by means of the false impression that the price-cutter’s economic abil- 
ity is greater than that of his competitors, that the prices not only of these price- 
marked articles but of all articles sold by him are more favorable than those of 
his competitors. The price cutter is ‘really not selling * * * chiefly on the 
strength of his own efliciency,’ but ‘on the strength of years of the manufacturer’s 
advertising.’ This successful diversion of customers from the honest competitor 
necessarily inclines the latter to cease selling the price-cut articles, whose good- 
will the price cutter has seriously damaged, if not destroyed, by cheapening 
them before the public. The first victim is the maufacturer, whose trademark 
thus symbolizes an unreliable price policy and a devastated market.” 

Also that as the same author aptly relates the situation on page 451, volume I: 

“The price cutter attempts to subordinate the goodwill of the trademark to 
his own good will. He is not content to borrow from the glory of the trade- 
mark, taking the same margin of profit as those who have decided to serve the 
trademark. ‘Why,’ the price cutter would question, ‘should I be forced to obey 
a contract I would never have made. How can I be blamed for exploiting the 
contractual loyalty of those of my rivals who were foolish enough to enter into 
such a contract?’ The answer is simple. His position might be tenable if 
he were a courageous, independent fighter against a foolish system of merchan- 
dising. But in the first place he battles against this system only by fraudulent 
means; and in the second, his competitors, in collaborating with the manufac- 
turer and thereby making themselves an integral part of the resale price mainte- 
nance system, do not act voluntarily. The economic pressure inherent in the 
advertising spell of the trademark renders all participants in the trade subservi- 
ent to the stronger economic forces. The manufacturer not infrequently estab- 
lishes a resale price maintenance system though he might prefer to do otherwise. 
AS a consequence, consumer demand compels the trader to carry the article under 
the terms of this system, the manufacturer is constrained to enforce it vigorously, 
and no one is in a position to obtain the article outside the system except by 
chicanery. The manufacturer’s power over the conduct of ‘his’ dealers is the 
power he has as the ‘agent’ of the trademark. It has been said that this is the 
power the legislature is prepared to confer upon the owners of property. But 
this power is possible only because the legislature has seen fit to cut down the 
dealer’s property right over the ‘commodity’ in favor of the producer’s property 
right over the ‘trademark’. * * * A common law of resale price maintenance 
was evident prior to the Fair Trade Acts. The acts should not be construed as a 
bar to further development of the concept of unfair competition.” 

We again ask what more equitable and flexible set of provisions can this com- 
mittee recommend to effectively and democratically accomplish all of the laudable 
premises asserted by them so volubly stressed throughout the report other than 
those provided by the self-executing flexible and workable provisions contained 
in the fair-trade legislation? 

Since experience in the marketplace reveals that any competitive market situa- 
tion is constantly threatened by the development of anticompetitive forces which 
may eventually lead to monopolies, which even this committee uniformly con- 
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demns, government then must strengthen or supplant the competitive factors. 
This because, as Rudolph Cailman aptly said, “Providence cannot be called upon 
to command ‘Let there be no monopolies,’ or ‘Let there be competition.’” In 
order to preserve the competitive order of a capitalistic economy and maintain 
the playground of competition for the good of the social and political order, the 
Government must control every possible disturbance in the marketplace. Vari- 
ous kinds of disturbances may arise and each require a particular governmental 
policy in itself. The real problem of course is to find a flexible legislative medium 
which would accomplish the results with the least amount of interference. Fair- 
trade legislation as experienced in the marketplace eminently accomplishes this 
purpose. 

The third objective of the Fair Trade Acts, which is by far more important 
thun the first two, seeks to protect the consuming public against deceptive meth- 
ods in the marketplace, confusion as to values and standards of nationally 
accepted products, unfair methods of competition which inevitably lead to the 
promotion of monopolies, restriction of equal opportunities, the concentration 
of economic power in the distribution channels to the detriment and inconven- 
ience of the respective communities, the injury and destruction of property rights, 
the debasement of moral, social, and political values of a democratic government 
inducing breaches of contracts and inciting price wars. 

fair trade is in the interest of the public because it postulates the continuity 
and freedom of individual action, but within the common and equitable require- 
ments or rules of a system of regulated competition for the general welfare of 
the democratic social order. Its goal is the assurance of a reasonable profit 
to industry and living wages for labor and the farmer with the elimination of 
the piratical methods and practices which have not only harassed honest busi- 
ness but also have contributed to ills of labor and the farmer. Fair trade acti- 
vates the concept so aptly expressed by Justice Holmes when in one of his dis- 
senting opinions dealing with price maintenance said: 

“T cannot believe that in the long run the public will profit by this court per- 
mitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus to impair, if not to destroy, the production and sale of artidles which 
it is assumed it is desirable that the public should be able to get.” 

And Justice Brandeis when he suid: 

“The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such competi- 
tion is superficial merely. It is sporadic, temporary, delusive. It fails to pro- 
tect the public where protection is needed. 

“Americans should be under no illusions as to the value or effect of price 
cuti'ng. It has been the most potent weapon of monopoly—a means of killing 
the small rival to which the great trusts have resorted most frequently. It is so 
simple, so effective. Far-seeing organized capital secured by this means the 
cooperation of the shortsighted unorganized consumer to his own undoing. 
Thoughtless or weak, he yields to the temptation of trifling immediate gain; and 
selling his birthright for a mess of pottage, becomes himself an instrument of 
monopoly.” 

The principles of the State fair trade laws are economically sound, socially 
and ethically desirable because they are a step forward in the American busi- 
ness life. 

The committee’s report, as far as it concerns the State fair trade laws, echoes 
opinions of the Department of Justice reflected by the department’s statement 
before the Senate Committee on Interstate and Foreign Commerce, when it con- 
sidered the passage of the McGuire Act. The Department of Justice then and 
the committee’s report now advances the following reasons against the McGuire 
Act which Congress passed by an overwhelming majority, namely, that: the 
Miller-Tydings Act, or any similar effective measure is inconsistent with the 
basic philosophy of the Sherman Act. 

Then in reply we said, and for emphasis repeat here, that: 

“The contention of the Department of Justice in opposition to the Miller- 
Tydings Act or any measure which effectuates it is that the act is inconsistent 
with the basic philosophy of the Sherman Act. What is the basic philosophy of 
the Sherman Act, since its enactment and as amended from time to time to ex- 
tend its application to the growing and changing economic conditions of our 
free enterprise system? Is it not primarily to suppress the formation and 
growth of trusts and monopolies which may restrain trade or commerce among 
the several States? Is not the sole and deliberate aim and purpose of the anti- 
trust laws to foster and maintain the free flow of competition? Is it not also 
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a fact that in order to have competition in any field of endeavor that there be 
active and effective competitors? Isn’t it, therefore, logical to conclude that 
any method or practice in a given field of endeavor which eliminates competitors 
or their effectiveness is contrary to the aim of fostering the free flow of com- 
petition, and, therefore, is inimical to the basic philosophy of the Sherman Act? 

“Our economy is rightly called a free-enterprise economy. It is based on the 
theory that encouragement of full, vigorous competition is the best means of 
achieving the economic wellbeing of the American people. Nonetheless, under 
our economic system, free competition, like other forms of freedom, has never 
existed in an absolute and unlimited manner. 

“The whole growth of a free civilization has consisted in tempering, in the 
interest of society, the liberty of the individual to do as he pleases. This applies 
to the liberty to compete also. If by ‘free’ is meant ‘unbridled,’ there is no such 
thing as free competition in our society. The American people would not tolerate 
such competition. No businessman is allowed to compete entirely on his own 
terms. He is always limited by what the public considers fair for all. 

“A great landmark in the recognition of this principle was the passage by 
Congress of the Sherman Act in 1890. On the face of it, the Sherman Act re- 
strained competition regarded as harmful to the public interest. But in a 
deeper sense, it safeguarded and preserved competition. For it outlawed those 
predatory activities of a small minority of businessmen who undertook to destroy 
all their rivals and thus to abolish competition altogether. 

“Since the Sherman Act, Congress has successively enacted other measures 
which curb certain kinds of antisocial competition regarded as unfair or 
monopolistic. Among them were the Clayton Act, the Federal Trade Commission 
Act, the Food, D. ug and Cosmetic Act, the Securities and Exchange Act, and the 
Robinson-Patman Act. 

“The purpose of the fair trade laws of the 45 States is also to curb unfair com- 
petition in order to promote fair competition. They restrain ruthless, com- 
mercial behavior which destroys comnetition by using superior dollar power alone 
to eliminate small competitors. The fair trade laws curb the unscrupulous 
competition of those retailers of the mind to use trick prices and price-juggling 
to bewitch the consumer without benefit to her pocketbook.” 

The committee, at least the majority of the members who recommended the 
repeal of the Miller-Tydings Act and the McGuire Act, have forgotten or de- 
liberately disregarded the effect of the price war ensuing immediately after the 
Supreme Court decis‘on which nartially inva'idated the effectiveness cf the State 
fair trade acts. Congress and business alike rose up in arms. A few press 
quotes will illustrate ihe sign ficance of the prob em which the committee failed 
to recognize and consider. Immediately after Macy’s started the price war 
(in the summer of 1951), Mr. Fred Lazarus, Jr., president of Federated Depart- 
ment Stores, Inc., is quoted by Retailing Diily, June 7, 1951, as saying: 

“Retailers had hoped loss-leader selling was a relic of the past decades and 
would remain in the discard. For such selling is a destructive kind of merchan- 
dising. It hits tens of thousands of small retailers who perform a real service 
to their communities as distributors of the very merchandise being used as loss 
leaders. 

“It injures those unfortunate manufacturers who ultimately lose their market 
because their products are ‘footballed.’ The public knows that no store can 
stay in business and sell its merchandise below cost, unless it subsidizes those 
loss-leader sales with profi‘s from other merchandise. 

“The idea that one store will undersell all its competitors to the extent of 6 
percent is intolerable.” 

Edward Dividson, chairman of the board of B'oomingdale’s, is quoted by the 
New York Herald-Tribune, June 3, 1951, as saying: A 

“It hasn’t taken long for retailers to realize that Macy's had no intention 
of broad, general price cutting, but merely picked a group of famous names and 
miscellaneous items for their publicity to give the impression that everything 
was now cheaper.” 

Retailing Daily, June 4, 1951, said: 

“The thovsands of customers who came to housewares sections of New Vork 
stores to buy Toastmasters and Mixmasters last week stayed to buy a lot more 
from can openers to saucepans, and most of these at regular prices. , 

“The electrics may have been phenomenal,” one department store buyer grinned 
“but you should have seen some of the garbage we were able to get rid of.” P 
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Business Week, June 9, 1951, reported : 

“In New York the price war promptly pushed department store sales up 25 
percent over the same week a year ago. And it wasn’t only fair-traded goods 
that moved over the counter. Once you get people in the mood to buy, every- 
thing doesn’t have to go at bargain prices.” 

Louis Broido, executive vice president of Gimbel’s of New York City, quoted 
from the New York Herald-Tribune, June 3, 1951, as saying: 

“The present price war on a limited number of items is purely the result of 
one store’s effort to maintain a claim of a so-called underselling price policy. 
This policy as everyone knows is impossible of fulfillment. 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The 
war is the result of an effort to make a showing on a limited number of items 
sold at a loss so as to obscure from the public mind the fact that every day in 
many other stores hundreds of thousands of items of merchandise are continu- 
ously sold at prices as low or lower. 

“The plain fact is that in a free economy like ours, nobody can continuously 
undersell everybody else on everything by 6 percent or 60 percent while render- 
ing equivalent services, and anyone who claims he can or does is doing some- 
thing which every thinking person knows that isn’t true.” 

The above-quoted reports further illustrate the fact that it takes but one 
large predatory price juggler in a given community to ignite the fire of a price 
war. It will not be jumping at conclusions to say that most, even the large 
and multiple-unit operators, would refrain from price juggling were it not for 
the 1 or 2 which the rest must follow in order to remain in business. 

It is respectfullly submitted that the committee, that is, the majority members 
thereof, have completely failed to develop any basic material for further correc- 
tive legislation to eliminate the use of practices prejudicial to the common 
interests of producers, distributors, and consumers, whereby it would promote 
a more orderly competitive effort in production and distribution. It completely 
disregarded the intent and purpose for which it was organized. As a matter 
of fact, its report created more chaos and confusion in the marketplace. 

Accordingly, it is significant that the opposition of both the Department of 
Justice and the Federal Trade Commission rests not wpon the realities in the 
marketplace, nor upon the will of the people as represented by legislation on our 
statute books, but rather on the opinions and personal feelings of the individual 
representatives of the Department of Justice and the Commission, a situation 
which warrants condemnation as an undemocratic process of law enforcement 
and failure to maintain our representative system of government. 

To corroborate our position in this respect we direct your attention to the 
observations of United States Senator Paul H. Douglas, from Illinois, when in 
an article in the March 1952 issue of the American Magazine, entitled “Too 
Many Lawyers in Washington,” said: 

“By a gradual but wholly unnecessary buildup of the legal staffs in the 
various legal departments, things have reached a point where, to put it bluntly, 
Government lawyers, not Congress, are largely making our laws. 

“Although most people in Washington by now know that I am warmly inter- 
ested in cutting down needless Government spending, this aspect seems relatively 
unimportant in the face of a larger, but subtler, menace. This menace is the 
threat that these swollen legal staffs represent to our whole form of Govern- 
ment, to our democracy itself. 

“Let me explain what I mean: 

“Congress, under our system of government, passes a law. This law, by and 
large, represents the will of the majority of the people. You may argue other- 
wise in certain cases, and you may be right. But, generally speaking, legis- 
lators are too sensitive to the wishes of the people who send them to Congress 
to pass laws which are a direct flaunt of public opinion. 

“On the other hand, the various departments and agencies charged with 
executing these laws are under no such direct pressure to express the will 
of the people. If the head of a department does not want to obey a law, or 
wishes to interpret it in some manner which is in accord with his own wishes, 
he merely calls on the large battery of legal experts in his own department 
to find a way which will enable him to do exactly what he wants. 

“This method of government has progressed to such a state that Senator 
George D. Aiken, of Vermont, was recently promoted to remark: ‘One of the 
biggest problems of the time is to get the executive branch of the Government 
to comply with the intent of the law.’ 
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“Let me state at the start that I am not opposed to lawyers as such. A 
large part of the people in Government, as well as Members of Congress, is 
made up of lawyers who are both able and hard working. Nevertheless, it is 
true that the legal offices of many departments have waxed so large and 
influential that they have been able by rulings, interpretations, and regula- 
tions to manipulate labor laws, farm laws, veterans’ laws, housing laws, social- 
security laws, and crime laws in such a way that the departments charged 
with carrying out the law have done exactly what they wanted rather than 
what Congress actually intended.” 

Senator Douglas goes on to say: 

“But in any department, Labor or otherwise, the situation is the same. If 
the head of the agency does not want to take up a subject and wants to deny 
jurisdiction, a lawyer in his agency will then produce an opinion showing that 
it is either illegal or unconstitutional to take the matter up. If, on the other 
hand, the head wants to assume jurisdiction, an opinion will be produced 
showing that there is a sound statutory or constitutional basis for his so doing. 

It is important, not so much in the interest of economy but in the interest 
of democratic government, to find a way to eliminate every budget dollar which 
is spent by departmental lawyers’ offices in finding ways to evade the intent 
of Congress. 

“Since I have made here a number of general charges against lawyers in 
the executive departments, I would now like to give a few examples of what 
I mean. There is a wealth of material showing how governmental legal staffs 
have been able to create an administrative law which is greatly at variance 
with what the framers of the original law intended, but perhaps a few instances 
will make valid the point I wish to make.” 

Then the Senator points out several well-founded examples and concludes 
by saying: 

“In other words, although one may be sympathetic occasionally with the ends 
being accomplished, it is the means which I consider a basic threat to our 
democracy. These ends should be accomplished by direct action of Congress, 
which represents basically the will of the people, rather than by the indirect 
action of lawyers, which represents the will of a particular department. 

“My own suggestion is that the various executive agencies should be forced 
to apply to the Department of Justice for all rulings and interpretations of the 
laws of Congress. This is the body provided by our Government for this 
purpose. And the members of this Department would be under no obligation 
to the heads of other departments. 

“Naturally, if all the agencies began applying for rulings to the Department 
of Justice, the staff of that agency would have to be enlarged. However, I do 
not think that the increases would come anywhere near the total number which 
would be dropped from the other departments as a result of their not having 
to make rulings and interpretations. 

“Of course, there would be some appeal from the Department of Justice 
which itself might reflect the biases of its chief. In this case the agency head 
should be allowed to appeal to the legal staff of the General Accounting Office, 
which is part of the legislative branch of the Government, or to Congress itself. 

“The possibility of an appeal is very important. Here is an example to 
show why: Not long ago the Federal Trade Commission wanted to bring suit 
against a company for violation of the Robinson-Patman Act (one of our 
antitrust laws). The Department of Justice is charged with prosecuting such 
eases. But in this instance the Department refused to take the case because 
it does not really believe in the Robinson-Patman Act. 

“Under the present system, the FTC was able to go ahead and bring suit 
itself. They could not have done this if all lecal opinions had to be obtained 
from the Department of Justice, so an appeal should be available. 

“What is most important, however, is that this pool of lawyers—whether it 
be the Department of Justice or some other agency—hbe sensitive to the wishes 
of the people, as expressed through the laws of Congress. 

“Most of us want a government of the people, by the people, and for the 
people. Let us stop this trend toward a government of the people, by the 
lawyers, and for the lawyers.” 


SIGNIFICANT FTC DECISION—FORECAST: “ULTIMATE ANNIHILATION OF THE 
SMALL RETAILERS” 


The Federal Trade Commission on September 2 in a majority opinion of 
unusual significance, rendered a decision against Deubleday Co., book pub- 
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lishers, based on a complaint charging the publisher with unfair methods of 
competition in violation of the Federal Trade Commission Act and with dis- 
crimination in prices between certain of its customers in violation of the 
Robinson-Patman Act. 

The complaint consisted of four counts: 

Count 1 challenged three aspects of the company’s agreements with book 
clubs (notably Book-of-the-Month Club), whereby the clubs were sublicensed 
to publish and distribute separate editions of books selected from library 
works also published by respondent, namely, (a) the granting of publishing 
rights to book sellers; (b) the “simultaneous release” provision whereby it 
was agreed that publication of publisher’s editions would not precede the publica- 
tion of book-club editions of the same book; (c) the fixing of resale prices under 
“fair trade” laws on publisher’s editions while exempting the book clubs from 
any form of resale price maintenance with respect to their editions. 

The gist of the second count was that the Doubleday Co.’s efforts to fair-trade 
its publisher's edition of copyrighted books through retail book sellers was 
unlawful because such books were not in “free and open competition” with 
copyrighted books of other publishers, and, therefore, were not within the resale 
price maintenance exemption of the Miller-Tydings and McGuire Acts. 

Count 3 dealt with publisher’s efforts to fair-trade its books in a situation 
where it occupied a dual role as a publisher and an operator of some 25 retail 
bookstores in 4 different States. The theory of the charge here was that estab- 
lishment of resale prices through retail booksellers would, so long as respondent 
operated retail stores, amounted to a “horizontal” price fixing arrangement 
beyond the immunity of the Miller-Tydings Amendment or the MeGuire Act. 


ILLEGAL DISCRIMINATION CHARGED 


Count 4 charged the Doubleday Co. with violation of section 2 (a) of the 
amended Clayton Act (Robinson-Patman amendment) by discriminating in favor 
of certain jobbers or wholesalers to the injury of others in competition with 
them and to the injury of publisher’s competitors. 

The FTC hearing examiner found that the simultaneous-release provision was 
reasonable and, therefore, lawful. He held the agreements with book clubs 
which imposed resale price maintenance on the publisher’s editions, under con- 
ditions which favored book clubs, were illegal. And he found price discrimina- 
tions of the Doubleday Co. in the form of discounts to the so-called “Big Three” 
jobbers, The American News Co., A. C. MeClurg Co., and Baker Taylor Co., re- 
sulted in competitive injury in violation of the amended Clayton Act. 

The majority of the Federal Trade Commission upheld the hearing officer in 
the following respects ; 

Count 1: With respect to (a) and (b) thereof, that is, sublicense agreements 
to others of Doubleday Co.’s copyrights while also published by the company, 
and refusing to grant similar rights to competitive booksellers; and the pro- 
vision of “simultaneous release,” by licensee and original publishers were lawful 
as well as reasonable as being protected by the copyright law. With respect to 
(c) of count 1, dealing with the practice of fixing resale prices under fair trade 
on publisher’s editions, while exempting the book clubs (that is, the licensees) 
from any form of resale price maintenance on the same editions, the majority 
upheld the conclusion of the hearing officer, to the effect that such practice was 
an unfair method of competition. 

The FTC examiner said: 

“The provisions * * * effectively insulate the book club from price competi- 
tion on its own distributional activities, and restricts pricewise one avenue of 
Cistribution while holding a price umbrella over another and competitive avenue. 
Respondent’s (that is the company’s) retail bookseller is in a price straitjacket. 
The book club is free to sell the same book at any price it will.” 

This position is somewhat of a departure from a previous stand by the Federal 
Trade Commission in its opinion letter involving a request by the jewelry trade 
for just such result concerning fair trade enforcement. 


LOWELL B. MASON QUOTED 


Of interest on this point is the dissent of Commissioner Lowell B. Mason, in 
ich he asserts: 
“re ee The cease-and-desist order here appears to prohibit the publisher 
from selling books at a fair-trade price when licensing another company to 
manufacture and sell the same articles at prices to suit its own fancy. The 
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Commission in trying to protect small business apparently wants the big book- 
club companies to toe the fair-trade line also. 

“It might be suggested that the respondent could comply with this order by 
= with the second manufacturer that it, too, should fair-trade the same 


“If the respondent were to comply with the Commission’s cease-and-desist 
order as above suggested, it would find itself under indictment for violating the 
Sherman antitrust law by the Department of Justice for agreeing with other 
manufacturers (the book clubs) to fix prices.” 

While Commissioner Mason’s opinions against fair trade are not new, his rea- 
sons this time, however, are based on his attitude against the small-business man 
and his misinterpretation and disregard of the obvious purpose and application 
of the Robinson-Patman Act and fair-trade legislation as they apply to practices 
in the marketplace. In the first instance, what’s wrong with the Federal Trade 
Commission “trying to protect small business” against unfair trade practices? Is 
not that the prime purpose of the Federal Trade Commission Act and “duty of 
the Commissioners when complaints reveal such unfair trade practices”? Inthe 
second instance, in which Commissioner Mason asserts that if the respondent 
(that is the Doubleday Co.) “were to comply with the Commission's cease-and- 
desist order, it would find itself violating the Sherman antitrust law.” He disre- 
gards the clear provision uniformly contained in all fair-trade statutes which 
provides— 

“That the buyer will not resell the commodity at less than the minimum 
price stipulated by vendor. 

“That the vendee or producer of a commodity will, upon the sale of such 
commodity to another, require the purchaser to agree that he will not, in turn, 
tesell except at the price stipulated by the producer or vendee” 

Compliance with a State fair trade act in this respect ought not involve one 
in an antitrust-law violation. 


THE DISMISSED COUNTS 


Counts 2 and 3: The Commissioners, at this hearing, unanimously concurred in 
the examiner’s conclusions. In count 1, the complaint was dismissed and in 
count 3 the Commissioners dismissed the complaint in a previous hearing, on the 
basis of the favorable Eastman Kodak Co. decision to the effect that dual p»si- 
tions in distribution, such as manufacturer and retailer, or as in this case, pub- 
lisher aud retailer, is not a bar to resale price maintenance in the form of fair 
trade, and does not amount to a horizontal price-fixing arrangement, beyond ihe 
immunity of the Miller-Tydings amendment or the McGuire act. 

Count 4: The examiner held that attempt of the Doubleday Co. to justify 
special discounts to the “big three” (American News Cv., A. A. McClurg Co., 
and Baker Taylor Co.) as being functional discounts permitted by law, was un- 
available on the ground that the law does not permit price differentials on the 
basis of what a customer does not resell his Own merchandise; in other 
words, that the character of the selling by the purchaser and not the buying 
determines functional classification. While the FTC upheld the examiner on 
this point. 

However, in its decision on this point, the majority, that is, Chairman Edward 
F. Howrey (since resigned), Commissioners John W. Gwynne and Mason, while 
concurring in examiner’s ruling, significantly modified the examiner’s conclusion 
for his ruling by announcing a complete departure from previous policies on 
this point and in fact asserted that integrated dual capacity buyers may get 
functional discounts, by the buyer showing that in his dual capacity (let’s say 
as wholesaler and retailer) has taken over a specified portion of the distribution 
cost ordinarily assumed by the seller. This assertion breaks away from the 
longstanding FTC position that all customers at the same level of distrilution 
must be accorded identical terms. 

The majority opinion on this point was sharply attacked by Commissioners 
Robert T. Secrest and James M. Mead, both Democrats, in separate dissent opin- 
ions, in which they assert that the majority opinion will make the price dis- 
crimination provision of the Robinson-Patman Act unenforceable and that the 
result will be the “ultimate annihilation of small retailers.” 
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DEFINES CUSTOMERS 


Commissioner Secrest, concurring in the result but dissenting in the majority 
reasoning, said: 

“Functional classification of customers for discount purposes should be con- 
ditioned on their character of sellers, not on the performance of any services 
to their supplier. To hold otherwise would lead to pricing by individual cus- 
tomers which would undoubtedly give the larger buyer a price advantage in the 
resale of the seller’s goods. For example, in the instant case, the majority held 
that the record did not establish that the ‘big three’ did render the additional 
Services and facilities claimed by the respondent. However, if they had held 
to the contrary, respondent would have been able to justify discriminations in 
price by which its ‘big three’ customers could have undersold their smaller 
counterparts at the same functional level. I believe that the evidence tendered 
by respondent on this point was properly excluded by the hearing examiner as 
irrelevant to the issue, and concur in his conclusion that only the seller’s cost, 
not the buyer’s, may be shown defensively under the law. Otherwise, I concur 
in the opinion of the majority.” 


JAMES M. MEAD DISSENTS 


Commissioner Mead while agreeing in the result dissents from the majority 
reasoning for the following reasons: 


“Under the view expressed by the majority, a seller charged with discrimina- 
tory pricing practices may successfully defend against such charges by showing 
the rendition by the favored buyer of services in connection with its own pur- 
chases, ownership, or resale of the goods purchased. Whether or not this is good 
economics, I am not prepared to say. I agree with the hearing examiner, how- 
ever, in that it is not the law as expressed in the Robinson-Patman Act. Under 
the act, a price discrimination, as described, unless justified in the manner 
therein set forth, is unlawful if the effect of such discrimination may be sub- 
stantially to lessen competition or tend to create a monopoly or to injure, de- 
stroy, or prevent competition. This, of course, applies to discriminatory discounts 
based on distributional functions performed by the buyer as well as to any and 
all other price differentials. To hold otherwise, is not only to read into the 
law a provision which is not there, but also to disregard completely express 
provisions which are there. It also paves the way for the ultimate annihilation 
of small retail dealers who are unable, by reason of their inability to perform 
the same marketing functions as their larger dual-functioning competitors, 
successfully to compete with them.” 


The Cuarrman. Thank you very much, Mr. Frates, for a very fine 
and very comprehensive statement. 

I know you represent a fine organization. It is composed of little 
people, indoneadiint merchants. I believe it is the policy of your or- 
ganization not to have the chains as members, that you are all inde- 
pendents, all small independent firms. 

Mr. Frates. That is right, all small independent firms. 

The Cuarrman. It is the only group of its kind that I know. It is 
composed of small independent merchants throughout the length 
and the breadth of our land. You have presented a very fine state- 
ment for them, Mr. Frates; you are making an excellent representa- 
tive of the National Association of Retail Druggists, and we are very 
glad to have you appear before us. 

Thank you very much. 

Mr. Frates. Thank you, sir. 

The CuarrMan. We will recess until 9:30 tomorrow morning. 

(Whereupon, at 4 p. m., the select committee adjourned, to recon- 
vene on Thursday, November 3, 1955, at 9: 30 a. m.) 
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Hovss or REPRESENTATIVES, 
Setecr Committee To Conpuct a Stupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BusINEss, 
Washington, D.C. 

The committee met, > agaig — to recess, at 9:45 a. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) pense 
ci presentatives Patman, Yates, Roosevelt, Hill, and Mc- 

Also present: Hon. Ben F. Jensen, United States Representative 
from the Seventh Congressional District of Iowa; and Hon. William 
H, Avery, United States Representative from the First Congressional 
District of Kansas. 

Everette MacIntyre, staff director and committee counsel, and Victor 
P. Dalmas, assistant to minority members. 

The Cuamrman. The committee will come to order. 

Dr. Blair, we are glad to have you with us this morning. I might 
say for the benefit of the committee that we invited Dr. Blair to come 
up and talk with us about some of the fact-finding which the Commis- 
sion made in its investigation of the wholesale baking industry sev- 
eral years ago. 

Dr. Blair is a distinguished economist and a member of the staff of 
the Federal Trade Commission. It was our understanding with Dr. 
Blair that he would not be eshanten to discuss the legal aspects of the 
problem, nor of course would Dr. Blair want to discuss policy aspects 
or policy recommendations. 

Dr. Blair, would you mind being sworn, please. 

Do you solemnly swear that the testimony you give before this in- 
vestigating committee will be the truth, the whole truth, and nothing 
but the truth, so help you God 

Dr. Buarr. Yes, sir. 


The CuairmaN. Fine, please be seated. You may proceed in your 
own way, Dr. Blair. We are glad to have you. 


TESTIMONY OF DR. JOHN M. BLAIR, STAFF MEMBER, FEDERAL 
TRADE COMMISSION 


Dr. Bia. Mr. Chairman and members of the committee, my testi- 
mony will consist of the presentation of certain factual material se- 
cured by the Commission and presented in its report on the Wholesale 
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Baking Industry issued in 1946. The factual material that I shall 
present will consist of two charts. The first of these charts is an 
enlargement of a map showing the different prices on delivery routes 
of two large bakeries operating out of Chicago, March 1943. 

This particular chart concerns distribution of bread in northern 
Illinois and, to a limited extent, in northern Indiana. 

The second chart which I shall present relates to the distribution 
of bread also out of the Chicago area and from Detroit, as well, into 
northern Indiana. I might say at the beginning that the prices de- 
picted on this chart, insofar as I shall discuss them, are prices for the 
same size and general quality of bread, a 20-ounce loaf, white, whole 
pan bread. The price is the wholesale price, not the retail price, pre- 
vailing at the time the investigation was made by the Commission. 

In this first chart the particular route that I shall discuss is one 
starting from Chicago to Kankakee and then over into northern In- 
diana. The bread was baked in the city of Chicago by the large baker. 
He was at that time selling this bread in Chicago at the price of 8.5 
cents, the white circle on the chart indicating the 8.5-cent wholesale 
price. 

Now, as is the custom in the bread industry, bread is often trans- 
ported considerable distances from the point at which it is baked by 
large trailer trucks to what. are known as substations or depots where 
it is transferred out of the large trailer truck into smaller delivery 
trucks for subsequent distribution to particular localities. 

In this partivadar case bread was transported from Chicago to Kan- 
kakee, which was a substation or depot. It was there transferred to 
a smaller delivery truck which set out from Kankakee, moved south, 
and then in an easterly direction. 

After the delivery truck was loaded at Kankakee, its first stop was 
at Donovan in Illinois. At Donovan the price was 9 cents a loaf. On 
the chart the little black triangular mark indicates a 9-cent price. 
The truck then went to Iroquis, the price remained at 9 cents a loaf. 
It then proceeded to Sheldon, and the price was 9 cents. It then 
crossed the State line moving east into Indiana. At Kempton the 
price was 9 cents. Now, you will note that the price in these com- 
munities is a half a cent higher than the price where it was baked, 
namely Chicago, the price there having been 8.5 cents a loaf. 

Presumably the increase of a half cent in price reflected the higher 
costs, owing to the charges incident to transportation and movement 
from one type of truck to another, and so forth. However, the truck 
then went to Brook, moving steadily farther away from Chicago. At 
Brook the price dropped down to 8 cents which you will note is a half 
a cent lower than the price prevailing in Chicago where the bread was 
baked, and a full cent lower than the price at Donovan, Iroquois, Shel- 
don, and Kempton, which were nearer to Chicago than Brook. The 
8-cent price also prevailed at Foresman, a nearby community. 

Now the question arises, why did the price go down at Brook and 
Foresman? According to the report there was a local baker in Brook. 
He had been selling bread at a price of 8 cents a loaf. In effect, the 
Chicago big baker met the price of the little baker in Brook. 

Incidentally it appears that the price at Brook was a nondiscrimina- 
tory price, that is to say, the baker at Brook sold to all customers at 
the same price. The truck then moved to Goodland, where the price 
again went up to9cents. From Goodland it proceeded to Remington, 
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Wolcott, and Seafield, where the price dropped once more to 8 cents, 
and the truck finally completed its distribution route by moving to 
Reynolds, Smithson, Chalmers, and Brookston, at each of which the 
price was 9 cents. 

Mr. Hix. This is not the big truck from Chicago, you are talking 
about is it ? 

Dr. Buatr. This is the delivery truck. This is the smaller truck 
into which the bread had been moved from the big truck at Kankakee. 

Mr. Roosrvett. The second series of 8-cent prices, was that to meet 
competition ? 

Dr. Buair. I am just coming to that, sir. Now, why did the price 
go down at Remington, Wolcott, and Seafield? You will note the 
community of Goodland stands between two areas of 8-cent prices. 
Goodland had a 9-cent price, and Remington, Wolcott, and Seafield 
had an 8-cent price. Why was the price lower at Remington, Wolcott, 
and Seafield ? 

On that issue the report has this to say : 


Prior to 1941, Remington, Ind., was served by locally owned and operated 
bakers located at Rensselaer, Lafayette, and Monticello, Ind. All of these 
bakers were eliminated from the town of Remington because of the 8-cent price 


of the 20-ounce loaf quoted by the Chicago bakery operating its route from its 
Kankakee depot. 


Incidentally, the report then goes on to raise this question: 


It is impossible to understand how this Chicago bakery can ship bread to its 
Kankakee depot and deliver it by local truck at a point over 100 miles distant 
from Chicago and sell it at a price one-half cent below the Chicago price for 
the same size and quality loaf. 


The report goes on to state with respect to this particular route 
which we have been discussing: 


The supervisor for this route reported that the first four towns served— 


which were Donovan, Iroquois, Sheldon, and Kentland, where the 
price was 9 cents— 


prices were set to meet competition north of their territory, and that the rest of 
the towns were either in competition with bakeries coming up from the south or 
local bakeries. However, he insisted that their prices were the same as their 
competitors in each town. In the first four towns served by this route out of 
Kankakee and in Goodland, Ind., the wholesale price of 9 cents for a 20-ounce 
loaf was the uniform price for all bakeries serving these towns. At Remington 
and Seafield, Ind., this bakery route had virtually a complete monopoly on sales 
of white bread which was priced at 8 cents for the 20-ounce loaf. 


As we have just noted, the complete monopoly had been gained as a 
result of the elimination of the local bakers. 

There is one interesting sidelight on the economic effects of these 
differences in prices. It will be recalled that the community of Good- 
land was between Brook and Remington. Goodland had a 9-cent 
price; Brook, had an 8-cent price; Remington, had an 8-cent price; 
but Goodland, standing between, had a 9-cent price. 

Mr. McCuttocn. Dr. Blair, who started the price war in any given 
town where the price finally dropped to 8 cents? 

Dr. Biarr. That question goes to the origins of differences in prices 
which of course will vary from area to area. As best I can determine 
from the facts of the record the Brook bakery had been selling a 
20-ounce loaf at an 8-cent price. 

Mr. McCuttocn. At an 8-cent price? 
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Dr. Buarr. At an 8-cent price. 

~ McCutxiocu. And the Chicago concern came in and met that 
price 

Dr. Bua. Right. Now, in Remington—— 

Mr. McCuuxocu. And then did the Brook local bakery go out of 
business ? 

Dr. Buatr. I would like to come to that in a moment, if I may, sir. 
I would like to come to the question of the effects of the differences 
immediately after describing the differences themselves. I will get 
to your question in just a moment. 

Mr. McCuttocn. One further question. Did the Chicago bakery 
lower the price in any town where there was a local baker first to a 
price lower than the price that the Chicago bakery was charging at a 
neighboring town ? 

Dr. Bua. I don’t quite understand your question. 

Mr. McCutiocu. I am sorry. I want to know, whether or not the 
Chicago bakery came into a town and lowered the price of bread in 
competition with the local baker below the local baker’s then price, 
and below a price that the Chicago baker was charging in the nearest 
town to which it was delivering bread to the town in question. 

Dr. Buatr. I can’t answer the second part of the question, but as to 
the first part, whether it lowered the price in any of these communities 
below the prices being charged by the local baker, to the best of my 
knowledge it did not. It met the price of the local baker. 

Now, of course, as far as economic effects are concerned, meeting 
a price can be often just as serious, or nearly as serious, as going below 
the price. 

Mr. Hitz. Let me ask a question right there. I have a memory of 
what they did in my hometown. They did the same thing you are 
talking about, but they did something else. 

These folks came in, like you are talking about. They picked up 
any old or stale bread and gave the merchant a full credit for the loaf 
of bread. That was something the local bakers couldn’t do or 
wouldn’t do, and of course if I were a merchant in that type of busi- 
ness, I would have bought from the out-of-town merchant. That is 
exactly what happened, and our bakeries went out of business. 

Dr. Buarr. There were quite a number of additional practices that 
are described in this report above and beyond the one to which I am 
addressing my remarks today. I was asked to talk about the differ- 
ences in price in and of itself. 

Mr. Hitz. You can see the importance of that though. Suppose a 
man has bread for 3 or 4 days and here is a company that will come 
along and pick it up. They won’t ask him a question. There is no 
argument, “I will pick them up and replace them,” but the local bakery 
says, “If I do that, I will be busted.” 

The Cuarrman. Another point regarding meeting the competition. 
It is my belief that 8-cent loaf is based upon a certain quantity pro- 
duced every day, therefore, if the local bakery is denied the usual 
quantity it is able to produce for 8 cents, why, that puts him out of 
business. 

Mr. Huu. He would go out of business. 

Dr. Buatr. It is assumed he would lose half the business. 

The Cuamman. Suppose you go ahead, Dr. Blair. 
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Dr. Briar. I was commenting upon the plight of the retail stores 
in Goodland between these two 8-cent areas. The report says one of 
the Goodland grocers stated that he had complained to the route sales- 
man with regard to the difference in price paid by Goodland and 
Remington grocers, and had been told that the prices in these localities 
were arranged to meet competition. 

Now, as to the economic effects of the discriminations which I have 
been describing here, in a letter dated July 8, 1951, to Chairman Celler 
of the House Judiciary Committee, I made a few brief comments on 
the subject which was then before the committee of which Congress- 
man McCulloch was then and, as I recall, is now still a member. From 
that letter I would just like to read a few passages bearing on economic 
effects, because I believe that I can save time by so doing. 

The CHarrman. And we are anxious to save time, because we have 
several witnesses from out in the Middle West. 

Dr. Buar. I think I am about half through now. 


From an economic point of view it makes little difference whether a firm is 
actually forced out of business or whether it is so disciplined and its economic 
power and resources so reduced that it is no longer capable or desirous of acting 
independently in the market. From an economic point of view, it is the power 
or ability to infiuence price which is important. The firm which has lost that 
power or ability is virtually as unimportant, economically speaking, as the firm 
which has actually gone out of business. 

The question at issue is whether or not the discriminations had the effect of 
lessening competition. Competition can be reduced not only by the complete 
elimination of firms but also by the loss of their ability to act independently, 
i. e., their ability or power to influence price in the market. Against this 
phrasing of the question at issue we may summarize the effects of the discrimi- 
nation which I cited as follows: 

Brook, Ind.—According to present information, the former proprietor of the 
Brook Bakery is currently the manager of the bakeries department in a super- 
market. Of course, this change was presumably brought about by a number 
of causes, one of which, however, was unquestionably the price discrimination 
made against the Brook Bakery by the big Chicago bakers. 

Remington, Ind.—As the report itself says of the nearby local bakers who had 
formerly served this market, “All of these bakeries were eliminated by the town 
of Remington because of the 8-cent price of the 20-ounce loaf quoted by the 
Chicago bakery operating its route from the Kankakee depot.” 


I will now turn to the next chart. It refers to differences in prices 

at about the same time in northern Indiana. They are differences in 
rices by Chicago and in some parts of the map, Detroit bakeries serv- 
ing the northern Indiana area. 
e Cuarrman. Can you furnish us copies of those? 

Dr. Bua. Yes, sir; I shall do so. ; ; 

The Cuamman. Without objection, they will be inserted in the 
remarks. 

(The document referred to is as follows :) 
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CuHartT 1 


VARIATION IN THE WHOLESALE PRICES AND LOAF SIZES IN DIFFERENT LOCALITIES 
FOR WHITE HOME PAN BREAD PRODUCED BY TWO CHICAGO BAKERIES 
AND DISTRIBUTED IN NORTHERN ILLINOIS AND INDIANA, 

MARCH 1943. 
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VARIATION IN THE WHOLESALE PRICES AND LOAF SIZES IN DIFFERENT LOCALITIES 
FOR WHITE HOME PAN BREAD PRODUCED BY THREE KANSAS CITY BAKERIES 
AND DISTRIBUTED IN MISSOUR? AND KANSAS, 

MARCH — APRIL 1943. 
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Dr. Buarr. I wish to address myself here particularly to two areas, 
the Knox area and the Chicago area. Once again we find that the 
large baker operating in Chicago ships bread, in this case to a substa- 
tion or depot, South Bend, where the bread was transshipped, to a 
smaller or local delivery truck. One of those smaller delivery trucks 
or route trucks then followed the route which I shall discuss. 

The price prevailing in Chicago at the time of the investigation was 
8 cents wholesale price, 20-ounce loaf, white, home pan bread. 

After the local truck had picked up the bread at South Bend it made 
its first stop at North Liberty where it sold at 9 cents, a cent higher 
than where the bread had been baked in Chicago. The price remained 
at 9 cents, as the truck moved south to Walkerton, Koontz Lake, 
Hamlet, and then down into what might be referred to as the Knox 
area. As it got into the Knox area, however, the price dropped to 
8 cents. The bread was being distributed in the Knox area more than 
100 miles away from Chicago, at a price the same as the price in 
Chicago, and a cent lower than prices that, transportationwise, were 
closer to Chicago than the communities in the Knox area. 

Mr. McCutxocn. I should like to interrupt there, please. The 
communities in the Knox area furnished competition to the Chicago 
baker through their local bakers, I take it? 

Dr. Buarr. Yes, sir. I will read you what the report says. 

Mr. McCutxocn. And where the bread was sold at 9 cents there was 
no competition ¢ 
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Dr. Buarr. Yes, sir. This is quoting from the report of this par- 
ticular area. The report says as follows: 


The price of the 20-ounce loaf became 9 cents— 
that is after leaving South Bend— 


until the route reaches Knox, Ind., where the price was again reduced to 8 cents 
to meet the price of a small local baker. This local baker had operated as many 
as 4 ruutes within a radius of 40 to 50 miles out of Knox, but by 1943 he had been 
forced to discontinue all of these but the route serving Knox and the surrounding 
areas of Toto and North Judson. This baker stated he had been selling the 
20-ounce loaf at § cents wholesale for 3 or more years prior to 1943. 

I think, Congressman McCulloch, that that answers the question 
that you raised previously, at least insofar as this community is con- 
cerned. He had been selling at this price for 3 years prior to the time 
when the investigation was made. 

Mr. Hix. Let me ask a question right there. After he gets the 
local baker out of competition, he immediately puts the breads up to 9 
cents; doesn’t he? 

Dr. Buatrz. That I do not know, sir. 

Mr. fix. You should find out. That is an important thing. I 
know they did it at home. 

Dr. Buam. All I can say, sir, is that—— 

Mr. Hitz. You don’t know whether they did it or not # 

Dr. Buatr. I did not direct this investigation. In fact, in March 
and April 1943 I wasn’t even with the Federal Trade Commission. 

I wil this: that it would take a good bit of resources to stay 


] sa 
around ia of these communities to see whether they did raise the 


price, because they might have waited 6 months or more before they 
instituted a price increase. 

Mr. Huu. I don’t know why you come along here and drag in a 1943 
date. Surely the department trust-busting group ought to be right 
uptodate. That was right in the middle of the war. 

As far as I am concerned, it does not mean a thing. Why in the 
world don’t you get 1951 to 1955, then I would be interested. 

The point I make is that was right in the war period. What they 
did during the war is one thing and what you do and what is going on 
after the war is over is quite different. Now, why are you using 1943? 
To me it just does not mean a thing. 

Dr. Buatr. The reason we are using it, Congressman—— 

Mr. Hitt. You mean that is all you have? 

Dr. Buarr. That isa very good answer. We might be able to obtain 
more recent data if the resources were provided by the Appropria- 
tions Committee. 

Mr. Hitz. We have a member of the Appropriations Committee 
sitting in this morning, and I am looking right at him. I think some- 
thing like this ought to be kept up to date. 

The CuHarrman. We have scheduled five witnesses after Dr. Blair 
who will give us on-the-spot current information. 

or Hix. But you agree with me that the 1943 figures are of little 
value. 

The Cuarman. I think the situation during World War II was 
different. 

Mr. Hix. You bet it was. 
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Mr. McCutiocn. Mr. Chairman, I would like to ask Dr. Blair if 
this same sort of thing is going on in localities in the United States 
now. Do you know whether this sort of operation is going on or not ? 

Dr. Buatr. I do not know, sir. I have no way of knowing. 

The CuHatrMan. The subsequent witnesses will disclose that. 

Dr. Buatr. I might say this as a general observation since the ques- 
tion of the war and the timeliness of the data have been brought up. A 
general observation applicable to all industries, during the war period 
we had, by and large, in a strong seller’s market. Now, price dis- 
criminations are theoretically assumed to be at their minimum in a 
seller’s market. And, of course, the impact is less severe at such times. 
I doubt whether today the market is as strongly a seller’s market as it 
was in 1943. Therefore, I would say that the presentation here tends 
to understate what might be expected to be prevailing today. 

Now to return to the chart, the other areas shown on this chart 
is what might be referred to as the La Porte area. This was served 
by a different route truck again which took on its bread at South 
Bend. The truck moved, after picking up its bread, in a westerly 
direction back toward Chicago and sold at Crumstown at 9 cents. 
Then when it got into what can be referred to as the La Porte area, 
the price dropped to 8 cents or down to the price prevailing in Chi- 
cago more than a hundred miles away. 

Of that particular situation the report states, and I quote briefly : 


This local baker— 
the one in La Porte— 
stated that in 1941— 
this is 2 years before the time period covered by the map— 


because of increasing costs of materials and the competition of the larger 
bakers with the installation of expensive bread racks, furnishing of screen 
doors, painting of store fronts, free goods, et cetera, he was compelled to 
request the larger bakers to raise the price of the 20-ounce loaf from 8 cents 
to 9 cents. The larger companies insisted on a 2-cent increase which went 
into effect in September 1941. 


Then differences developed between the local baker and the big 
baker and the price dropped to 8 cents for the 20-ounce loaf. 

Insofar as economic effects are concerned, in my letter to Chair- 
man Celler I made the following points: 


Knov, Ind.—Here again the report itself makes it clear that the effect of 
the price discrimination was to seriously weaken the local baker. “This local 
baker had operated as many as 4 routes within a radius of 40 to 50 miles 
of Knox, but by 1948 he had been forced to discontinue all of these except 
the route serving Knox and surrounding areas of Toto and North Judson.” 
Moreover, on the basis of current information, it would appear that subse- 
quent to the investigation there had been a change of ownership in the com- 
pany and that the firm is no longer a wholesale bakery but only a retail 
establishment. 


Insofar as La Porte is concerned I stated: 


La Porte, Ind.—From the analysis in the report it is obvious that the 
“long-established independent bakery which for a number of years had been 
the price leader in the La Porte County market” was so weakened by the dis- 
crimination that it lost its position as leader in the market. In fact, it was 
in La Porte that the local baker had been so weakened that he “was compelled 
to request the larger bakers to raise the price of the 20-ounce loaf from 8 
cents to 9 cents.” Moreover, when the big bakers “insisted on a 2-cent in- 
crease,” he had to comply. Obviously, he had lost his economic independence— 
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his ability to influence price in the market. And the report states that this 
weakening of his position was due to “increasing costs of materials and the 
competition of the larger bakers.” This competition not only took the form 
of nonprice inducements, such as the installation of expensive bread racks, 
furnishing of screen doors, et cetera,; it also took the form of price discrimi- 
nation, which, according to the investigators who prepared the report was by 
far the more important factor. 

The Cuarruan. Dr. Blair, I think you have pretty well given us 
the picture about what has been going on over the country generally. 
Would you mind filing these charts and also a statement including 
any additional material you believe will be helpful to us in a study of 
this problem. 

Dr. Buatr. I don’t know if T have any additional information, sir. 

The Cuatrman. If you think of anything, please let us have it. 
We appreciate your testimony very much. We will now hear those 
witnesses we have brought from a distance. If we desire to have 
you back, you are here at the Federal Trade Commission, we can call 
you. Thank you very much. 

Will these gentlemen come forward, please, as I call them. Let me 
first clear this with the committee and make sure it will be all right. 

Gentlemen, we have five witnesses here from Missouri, Kansas, Ili- 
nois, and Nebraska. Each one has a different problem but they all 
relate to the same thing. Will it be satisfactory to you to have them 
all appear at the same time, each one make his statement as an indi- 
vidual problem and then they will all be able to answer any questions 
you may wish to ask. In that way we are sure that everything will 
be brought out, unlike just having one at a time where that witness 
may not think of something when the other witness in the audience 
would, but here they will al] be brought up together to make sure the 
answers are given tous. Is that satisfactory? 

All right, Mr. Donald Trout of Boonville, Mo.; Mr. Norman Jordan, 
Topeka, Kans.; Mr. Sam Alexander, Topeka, Kans.; Mr. Marion Mc- 
Clelland, Mount Vernon, Ill., and Mr. Victor Wenedlin, Lincoln, 
Nebr. Now if you will all stand up, will you hold up your hands, 
gentlemen, and be sworn. 

Do you and each of you solemnly swear the testimony that you 
shall give before this investigating committee will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Trout. I do. 

Mr. Jorpan. I do. 

Mr. Avexanper. I do. 

Mr. McCuettanp. I do. 

Mr. Weneprin. I do. 

The CHatrMan. Just make yourselves comfortable. 

Mr. McCuie.ianp. I represent Jack Thatcher of Mount Vernon, III. 

The CHairmMan. We will start with Mr. Trout, and continue in the 
order I named the witnesses. Each one of you please state your spe- 
cific problem, if you will, and then after each one completes his testi- 
mony, we will ask questions; and any of you can answer the questions 
unless they are directed to one person specifically. 

Mr. Troute, you are in the baking business in Boonville, Mo.; are 
you not? 

Mr. Trout. Yes, sir. 

The CuairmMan. Do you operate in other areas besides Boonville? 
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TESTIMONY OF DONALD R. TROUT, BOONVILLE, MO.; R. NORMAN 
JORDAN, TOPEKA, KANS.; SAM K. ALEXANDER, JR., TOPEKA, 
KANS. ; MARION McCLELLAND, MOUNT VERNON, ILL. ; AND VICTOR 
WENDELIN, LINCOLN, NEBR. 


Mr. Trout. We operate in the rural area surrounding Boonville, 
Mo., comprising approximately 11 counties in the central Missouri 
rural area, 

The Cuarrman, But your only bakery is in Boonville? 

Mr. Trout. The only bakery we have is in Boonville. 

The Cuatmrman. And you serve 11 counties? 

Mr. Trout. That is correct. 

The Cuarrman. Do you have a specific problem of unfair compe- 
oo _ you want to bring to the attention of the committee, Mr. 

rout 

Mr. Trout. Yes, sir, I would like to give a little background here 
on it. 

The Cuatrman. If you will in your own words, please. 

Mr. Trour. We operate a bakery of which I am manager. It is 
owned by the family, my father, my mother, myself, and my sisters. 

It was established in 1924 by my father and has grown from a 1- 
man business to its present size, with 23 routes and approximately a 
million, a million and a quarter dollars’ worth of business a year in 
the central Missouri rural area, 

The policy which we have in our operation in the Missouri area 
there is the policy of selling at one price. We have a one-price policy, 
and anything which we do for one merchant or customer, why, it is 
also our policy that everyone of the other merchants in our territory 
has a right to the same treatment. 

The problem of ours, as an independent baker, actually represents 
only a segment of the problem which the independent bakers all over 
the country are faced with in trying to compete with the large cor- 
porate baking chains. 

The problem we have today is not a new problem. It is only a 
repetition of the discriminatory practices which the large baking 
chains have used to weaken or eliminate the independent bakers com- 
pletely from markets. 

The increased mergers of the large baking companies and their 
buying of the smaller independents can only lead us to a deterioration 
of conditions in the a communities, because that is primarily 
where your independent wholesale bakery operations have existed in 
the past number of years. This is because in the large metropolitan 
areas, the large baking chains have either brought the independents 
to their knees, to the point where they were forced to close, or they 
have bought them out to the point that today in the large metro- 
politan areas there exist only the large baking chains. 

In the rural areas we still have the independent bakers, or in the 
smaller cities. But today with the policies and practices that are 
being used by the large baking chains we are fast approaching the 
place where the independent baker is not going to exist, due to the 
fact we only have 1 plant and 1 pocketbook to compete with them. 

Located in the smaller communities, I mean, we are and have been 
as all other local independent businesses are, an economic necessity in 
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the rural areas. The metropolitan areas where the independent bakers 
have already been taken out, due to discriminatory practices or out- 
right purchases of the independent bakers, it goes witless saying that 
if these discrimmatory practices of the large baking chains are allowed 
to continue, the i baking operations will be concentrated in the 
large metropolitan areas, and the outlying country markets will be void 
of any actual wholesale bakery operations. 

This can only lead to a continuation and a breakdown of the economy 
of the small rural towns or the smaller cities, which have been the 
backbone of our country and all of our areas, because the independent 
baker gives a payroll there in the smaller communities which the small 
communities and the merchants in those areas need to exist upon. 

Now, the concentration of the baking industry, the large chains in 
the cities, and their running out into the country with their trailers 
and distribution points and the practices that they are using to get 
themselves into the market area, are creating a problem for myself, 
which we know cannot be tolerated long. As an example here in 
size, what we are competing against—we are competing against the 
Continental Baking Co., which has 86 bakeries doing an annual yol- 
ume of $212 million; American Bakeries which operate in 59 cities, 
doing an annual volume of $134 million; Campbell-Taggart Bakin 
Co., which operates under the brand names of Raishiow, Manor, cal 
Colonial Bread, operating in 57 cities, with $133 million volume; 
General Baking Co., operating in 30 States with $122 million volume; 
Ward Baking Co., operating in 23 States with a $95 million volume. 

Our problem there with only one plant, only one operation in which 
to sustain our businesses, is these bakeries coming out with their free 


bread practices and their operations which are not pasties in that 
’ 


immediate area, have in instances such as Continental, 86 plants to foot 
that bill, where we as independents only have this one single operation. 

And they can continue these practices, which I will go into further, 
indefinitely in our small market area; and the unprofitable operations 
will not even show up, even as a minute figure on their financial state- 
ment, where it would eventually drive us to the bankruptey courts. 

The only solution we have as independent bakers is to hope that 
through the Federal Trade Commission and the Justice Department 
something can be done to enforce the laws that we have; er else we 
must sell out to the chain bakers, because how long can we stand alone 
under present circumstances ? 

If we went out to expand our territory and used the same methods 
which the corporate chains are using, the only thing it could lead to 
would be ruination, financial ruination. 

As an example of the taetics which they are using in our market 
there, they have come into our market, they have paid cash from vari- 
ous amounts of $150 to $25 to a store, and in each instance it depends 
on what amount it takes to get into that store and get satisfactory 
representation in that man’s store. 

They have given free bread. Again there is no pattern. Again 
it is whatever is necessary to get adequate distribution of their bread 
in that market. 

They have tied in the sale of their bread with a merry-go-round 
operation whereby a consumer has to purchase a loaf of Continental 
bread, Wonder bread, in order to get a ticket to ride on the merry- 
go-round. They have tied in their cupcakes with bread whereby in 
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order to get a package of cupcakes free, the consumer must buy a 
loaf of Wonder bread. 

Now, these tactics are used along with the concentrated efforts that 
they put in our marketing area through the use of these very tactics. 
Our complaint is the fact that they do not do this in, for instance, 
the Kansas City marketing area ‘ohens their plant is located, which 
we compete with. 

They come out into our marketing areas in the country in an effort 
to expand their territory and spend thousands upon thousands of 
dollars indiscriminately, no pattern, in an effort to literally buy us 
out of the market. 

Now, if they would do likewise in Kansas City, St. Louis, New 
York, and every place else they have bakery operations, at the same 
time, they would spend a like amount of money to get business, then 
we have no complaint. But the thing we are up against is the fact 
that when they come in our marketing area and spend that kind of 
money, they can continue that on and on and on. 

And in an effort for us to stay in the market we are forced to meet 
a certain amount of this free bread and various practices which they 
use. It could be ruinous to us over a period of time if it was not 
stopped. 

These tactics that they are using here are not just confined to Con- 
tinental Baking Co. The territory expansion moves which they have 
made, and then, likewise, when we make an effort to increase our 
territory and put on a route, we run into this situation. 

We go into several small towns in the north central part of Missouri 
extending a route; we get into these stores, and the merchants agree 
to handle our bread. 

Then, along comes a representative from the Campbell-Taggart 
Baking Co., out of St. Joseph, Mo., who sell Rainbow bread, and 
he goes into these stores and offers these stores a week’s supply of 
bread, 2 weeks’ supply of bread, or a month’s supply of bread, what- 
ever is necessary to buy us out of the market. 

Now, we, as an independent baker, if we would go to the merchants 
any say, “Here, we will match what Campbell-Taggart is giving 
you,” then we know that that condition would go on and on and on. 
Then their answer would be, “Well, we are only meeting the inde- 
pendent baker.” 

Consequently, over a period of time there, in that immediate area we 
have been able to sell half the merchants, the other half won’t handle 
our products because we have got to give them equivalent to what 
Campbell-Taggart, a large baking chain, gives them. 

It is policies such as these that the large baking chains are using 
that is creating our problem. They are building large-volume plants 
in the metropolitan areas, and when they build these, they have a 
larger potential volume, so they look around the countryside and sa‘, 
“Well, here we have to put on 40 or 50 more routes to fill this volume 
u 2 

So they go out to fill that volume up by using whatever tactic or 
whatever method is necessary to gain that volume, regardless of the 
condition of the independent baker or the conditions that existed in 
their market prior to the time that the corporate chain baking com- 
pany went into the market. 
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Now, that is part of the problem there which exists for us. How- 
ever, it is much greater than that, because we do not know when this 
thing will cease here. 

The Cuatrman. We will withhold questioning until you conclude 
with the five, so you will all be given at least a chance. Later on you 
can come back and you can file anything in the record to supplement 
your remarks. ae 

Mr. Trout. I would like to go on just a minute here. It will just 
take another minute. 

The CHarrman. All right, sir. 

Mr. Trout. The policies of the baking chain taking a loss in one 
area, while making it up in another area puts an independent baker 
who is competing against these corporate baking chains in an area 
at a terrific disadvantage, as I have explained. 

We know we have laws which will not allow the corporate chains, 
which I listed, to sell at a lower price in one area while they sell at a 
higher price in another area, or to give allowances, discounts, or 
rebates in one area while they do not give it in another. This prac- 
tice evidently has been common in the baking business by these large 
chain bakeries. It is through these methods of taking a loss in one 
area while making profits in another area to carry this loss, that they 
have been able to weaken and close the doors of so many independent 
bakers. 

When we, as independent bakers, are competing against tactics 
such as this, it is not a question of how good an operation we have 
or how much public acceptance of a product, it is a question of how 
long the independent baker can sustain the financial cost of an opera- 
tion brought on by the chain bakers in their expansion moves. 

Mr. Floyd M. Brown and Mr. Henry M. Anding, attorney examiners 
for the Federal Trade Commission, Chicago branch, have been in our 
market investigating the complaints which we filed with the Federal 
Trade Commission. It is carried under FTC File No. 5510969. 

We have been wondering why there has been no action on the in- 
vestigation that was made in our market. Since Mr. Henry M. 
Anding has been in our market checking our complaints, there have 
been several reoccurrences of the same practices in our market by Con- 
tinental Baking Co., such as the free gifts to merchants of various 
amounts of bakery products; actual cash purchase of space in the 
groceries and the most recent instance is where the Continental Bak- 
ing Co. furnished a teamster representative, bread and other mer- 
chandise to give to customers of ours in front of our retail store at our 
bakery, who were endeavoring to enter our bakery store at Boonville. 

Mr. Roosevett. Mr. Trout, can I ask you at that point how long ago 
were these complaints filed ? 

Mr. Trout. They were filed in January of this year. Now, we have 
had a minor labor dispute at our plant, which has been in existence 
since September the 24th, this year, when Continental Baking Co. 
furnished bread to give to our customers in an effort to hurt our busi- 
ness and prevent the customer from entering our retail store in front 
of our plant at Boonville. 

We wonder if there could be some collusion between Continental 
Baking Co. and the union organizers in regard to the labor problems 
which we are having. 
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Now, we feel that there is, due to the fact that the past situation 
that has come up, in other words, if they can’t take you down that long 
road one way, try another. Maybe we can weaken him a little more 
that way. 

Continental Baking Co. endeavored to buy with cash and free bread 
our space and position in a number of large markets. The repre- 
sentatives of Continental Baking Co. made many and different offers 
to the grocers in efforts to buy us out of the stores, and in no instances 
did we give Continental Baking Co. any justification to use these tac- 
tics, prior to their entry into this market. 

They made no attempt to conceal the fact that they were interested 
in our business as virtually in no instance did they endeavor to buy 
the space of the other corporate chains in the market, only our space 
as an independent baker. However, one of the corporate chains in the 
market met the cash and free bread offer to all merchants. We did 
not meet these offers, as we thought it would be financial suicide to 
endeavor to meet Continental Baking Co. in a monetary way. We 
were forced to take other measures which were very costly, but only 
an independent baker can do and handle, because it is based on per- 
sonal contact with the merchant consumers through myself and my 
organization. 

Through our efforts we were able to hold a substantial portion of 
our business, but knowing the high cost that is involved in holding 
your business in the face of operations, such as only the chains can 
stand, we know if there is no rigid enforcement of the Robinson- 
Patman Act and other applicable label laws, we can expect a re- 
occurrence of these practices. 

We know the FTC is terrifically undermanned. If this has been 
the reason why no action has been taken in this situation such as ours, 
then we should have sufficiently large appropriations given to the 
Federal Trade Commission to give them a force in a field which will 
enable them to curb discriminatory practices, which are currently 
existing in our market today and in other markets. 

We further urge that an investigation of the FTC, as relates to the 
agency’s enforcement of the Robinson-Patman Act be given consid- 
eration because, after all, we have adequate laws today to protect us 
as a baker. But why has this not been acted upon? Is it the Fed- 
eral Trade Commission’s, or is it the Justice Department’s refusal to 
take action ? 

These people who have come out have given us all very gore cooper- 
ation, but the problem seems to lie some place here in the agency in 
Washington, either in the executive branch, of the Justice Depart- 
ment, or in the Federal Trade Commission. The Federal Trade Com- 
mission has filed it, and we would like to know if it wouldn’t be pos- 
sible for the file and recommendations which the Federal Trade Com- 
mission has made in our instance out there in Boonville, Mo., be 
brought into the Small Business Committee and made a matter of 
record, so you will know and we will know what has been done, what 
the Federal Trade Commission has done, what has been the recom- 
mendations, and possibly from there we can get at the reason why 
there has been no action taken. 

The CHatrman. All right, Mr. Trout. 
nee will take this under consideration. That sounds like a good 
idea. 
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The next witness is Mr. Norman Jordan, of Topeka, Kans. 

Mr. Jorpan. I am Norman Jordan, of Topeka, Kans. 

We operate an independent wholesale bakery, which has been oper- 
ating there since 1911. We have consistently grown until the last 
year or two, because we believe we make g products, sell them in 
fair competition in our market. 

We sell in Topeka and in a surrounding area in northeast Kansas, 
which includes 14 counties. 

We have always been able to compete successfully, both with our 
local competitors and with most any of the out-of-town competitors 
during this 43-year period; however, since the middle of January of 
this year, we have had more unfair competition, more discriminatory 
competition, by bakeries that make bread and operate out of Kansas 
City, Mo., than we have had in the other 43 years we have been in 
business. 

When this company came into Topeka in January, they had pre- 
viously operated two cake trucks, and had been there a great many 
years selling Grennan cakes. When they decided to come into the 
area to sell bread, they came with 7 trucks, 7 truckdrivers, 8 people to 
help break that market, and someone who was over them. In other 
words, there were either 15 or 16 people who descended, to get a certain 
job done in our area. 

They were rather unsuccessful for the first 2 or 3 weeks because, 
apparently, the local ae in and around Topeka, felt that 
their bread wasn’t needed in their stores in addition to the several 
other kinds that were offered for sale every day. 

As a result of that, and because they had so much bread coming into 
our market and they didn’t know what else to do with it, they gave 
away several thousand loaves of bread a week by putting it into peo- 
ple’s automobiles, by giving it to truckdrivers, by distributing it to 
institutions, by meeting people after work, or any way, to get rid of the 
bread they had which couldn’t be sold. 

Of course, the result of that was a definite deterrent as far as our 
sales were concerned, and anybody else’s sales were concerned, in the 
market, because it is awfully hard to compete with bread which sells 
at 19 cents retail against bread that sells for nothing. It is a tough 
one that we cannot meet. 

Another factor, which I believe is appropriate at this time, is that 
after they were unable to get the job done on a regular and practical 
basis, then they would select grocers in our area, based on either size 
or character of grocer, and they would offer him either free bread, free 
bread and money, or some other inducement to at least put the bread 
into his store. 

Now, we have filed with the Federal Trade Commission, in their 
file No. 5510970, a good number of direct instances of the things about 
which I am talking. 

To give you an example, there is a Karnes Market on West Eighth 
Street in Topeka, where they said, “If you will take our bread, we will 
give you all the bread you can sell for 30 days free.” 

Mr. Karnes didn’t take them on, fortunately. 

Another man, Barnes, was offered 2 week’s free bread and two 
formica-topped check-out counters. He didn’t accept, either. 

Mr. Moore, on Clay Street, was offered $50 plus free bread. They 
didn’t get down to facts there. 
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Mr. Brown, on Western, was offered bread and whatever else he 
wanted that would amount to $100. 

There are a good many instances of that type that were all filed by 
me and by Mr. Alexander, I think, in the latter part of March. 

Mr. Floyd Brown came out and made some investigation. How 
much, we have no idea. I personaly believe that it was not too exten- 
sive. At any rate, he did not call on many people whom I suggested 
he call on. 

Later, Mr. Henry Anding came out, after we made further com- 
plaints and made, I believe, a little more investigation. 

What the results of that investigation are, I have no idea, because 
nothing has happened anyhow. Since that time there have been fur- 
ther instances of the same practices. 

The point is that it might have deterred American Bakeries, but it 
did not stop them. Since then a man by the name of Morris, out on 
Hudson Boulevard in Topeka, within the last 6 or 7 weeks, was offered 
$100 if he would put Tastee bread into his store. 

I don’t mean to intimate that American Bakeries is the only one 
that does that. That is the one we know most about. We have com- 
peted with Continental in many areas, and they will do that or better, 
and I can cite the proof of that. That is a type of competition that 
we, as independents particularly, cannot over a period of time match. 

As Don Trout brought out, they have too much money in too many 
bakeries for us, as a single independent, to really get into a great big 
battle with them in Topeka, Kans., and in the 14 counties we serve, 
because we have only the one, and we cannot continuously give it away, 
where, if they are operating as they do, 70 bakeries or thereabouts, 
with over $100 million worth of sales, they are bound to have some 
areas where they are not making these particular encroachments upon 
the territory, and therefore they can furnish the money to get rid 
of a great many of us and still it will not be a real setback to them 
at the end of the year. 

I might say that as a setback proposition, in 1954 we did a little over 
a million dollars worth of business and we made what I think was a 
reasonable profit, and I think everybody would agree it was just a 
reasonable profit. 

In 1955, at the end of September—and both of these are September 
endings—we have done about 20 percent less business than we did in 
1954, because of these factors plus, perhaps, a slight lessening in busi- 
ness in the bakery industry, but our operating profit in that period, 
because of the extra expenses in meeting this type of competition, 
plus the loss of volume to this type of operation, has resulted in our 
just a little better than breaking even in 1955. 

That gets pretty serious in our business. We cannot operate that 
way for very long. 

In addition to things I have mentioned, American Bakeries came in 
and found out approximately what we or our competitors in the 
market bid at the Forbes Air Force Base, and they determined to get 
some of that business. They bid it down originally to a point of 
$9.94 a hundred pounds, and one of the main reasons for that is so 
they can get that bread into the commissary, where four or five hun- 
dred loaves of bread are sold every day to GI’s, officers, their wives, and 
so forth. 
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Everybody buys it cheaply out there. Their neighbors will get to- 
gether and also ask that they bring them 2 or 3 loaves apiece. So they 
will sell four or five hundred loaves a day out there at a price of 
10 cents, which is pretty tough on us as legitimate operators, and on 
our dealers, of which we w rill say there are 160 right in Topeka. 
They are selling the bread 19 cents retail because they put us 16 
cents wholesale. For the last bid, American Bakeries bid $8.53 a 
hundred. 

Out at the Veterans Hospital they went to $8.43 a hundred be- 
cause they are determined to get those bids and take the volume away 
from us. 

The large corporate chains will often tell you as an alibi that they 
can make a bread a lot cheaper than the smaller operator and the 
independent. That is not based on any facts, because I have right 
here the files which indicate what we can make bread for, and what 
other large operators can make bread for, and they cannot make it 
for half a cent a loaf cheaper than we can. 

Therefore, I do not believe there is a real justification for the basis 
that they can undercut us by 2 or 3 cents a loaf and maintain that they 
can just make it that much cheaper and give everybody that oppor- 
tunity. If they can make it that much cheaper, they should be selling 
it in their primary markets for less money than they are selling it 
today, because in Kansas City, where their bakery is and where their 
bakeries are, their price to the wholesaler is exactly the same price 
as ours. 

If they can make it a lot cheaper they should be selling it a lot 
cheaper, especially when they are 70 miles closer than in Topeka. 

These factors are all brought out because, while I realize that in 
some instances it might be difficult to pin the proposition on them 
that they are selling bread for less than we are, because they are offer- 
ing it at the same w holesale price, my contention is that is not the only 
price that is involved in the selling of this bread, because if they are 
going to give it away, if they will make it free on certain deals, if 
they are going to do all these other extra things which we cannot 
afford to do and which we cannot do, then they are actually making 
a price discrimination, and the fact is they do not offer the same 
deal to any particular group of grocers or anyone else. 

We have tried to get some action on this since March. We have no 
idea as to whether anything has been done or ever will be done. We 
are hopeful, because we need help now, and it is sort of like how many 
times do you have to violate the law before you are finally a law 
violator, or how many times do I have to get ‘shot before somebody 
has committed a crime. 

I appreciate the attention and the opportunity, and I know the 
rest of them have a similar thing to amplify on this. 

The Cuatrman. Thank you. 

You will be given another chance to supplement your remarks, if 
you wish to do so. 

The next witness is Mr. McClelland. 

Mr. McCutxocu. Mr. Chairman, I would like to ask the witness 
who just finished one question. 

ime matter was called to the attention of the FTC in March of this 
year ? 

Mr. Jorpan. Yes. 
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Mr. McCutiocn. By letter or some written communication ? 

Mr. Jorpan. Yes; several. 

The Cuarrman. He filed a complaint with the Federal Trade Com- 
mission in March ? 

Mr. Jorpan. The last of March, yes, and we have made supple- 
mentary comments since. 

Mr. McCuniocu. Have you had any correspondence from them in 
the meantime, any progress reports ? 

Mr. Jorpan. Yes. They say they are studying it, and if they con- 
tinue to study, it will be too late. 

Mr. McCutiocu. Have they completed their investigation ? 

Mr. Jorpan. It is reported they have completed their investigation. 

Mr. McCutiocu. Did they make that report to you ! 

Mr. Jorpan. Not tome. 

The Cuairman. It is my feeling that when all the witnesses are 
finished, we will probably agree to get the files on these cases, gen- 
tlemen, and look into these matters, because we certainly cannot go 
into each one and let these things go on, without a satisfactory conclu- 
sion. 

Mr. Hiuu. Let me ask, Mr. Jordan, one question. How many years 
has this been going on, this same general practice? 

Mr. Jorpan. Some of those things are pretty hard to put your 
finger on, that have been going on in our outside territories where we 
compete with them, but I would say for the past 4 or 5 years, at the 
very least. 

There have been those charges, and we will talk to them about it. 
The grocery says so and so. Of course, when we contact them, there is 
a denial, but in some of our areas it is 4 to 5 years that I know of, 
actually. 

Mr. Hruz. Let me ask you another hard question. 

What percentage of your dealers handling your products have gone 
into chain stores in the past few years, your own group, of which you 
know about yourself? I mean, the grocery stores, which I suppose are 
your big retail outlets. 

Mr. Jorpan. Yes. 

Mr. Hi. What percentage of those grocery stores have gone into 
chain operations; percentage of business, not the stores ? 

Mr. Jorpan. Well, I don’t know whether this is an answer. I am not 
quite clear as to what you are asking, but is it appropriate when I 
say that 70 percent of the business done in grocery stores is done by 
30 percent of the grocers; in other words, the supermarkets now handle 
70 percent of the business in the grocery stores. 

Mr. Hit. I don’t know anything about the figures. I know about 
my own hometown, which is similar to Topeka. I am from Colorado. 
IT know what has happened in my little town, where the grocery 
business has gone into several big chains, and there wouldn’t be any 
chance in the world to sell them bread, even if you gave it to them, 
because the chains handle their own bread from their own bakeries. 
You cannot stop them. 

Mr. Jorpan. 70 percent of the business is done by 30 percent of 
the grocery stores in the area, in our own business. 

Mr. Roosevett. The record also ought to show that Congressman 
Avery made a request to the committee staff, following up a com- 
plaint which was filed by you, Mr. Jordan, and I think the committee 
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staff has followed it up with the Federal Trade Commission, and has 
been told that the matter is under study, and the committee staff has 
no record of the study being completed. 

Mr. Hixx. So that we don’t get any politics into this matter they 
brought in a chart from the Federal Trade Commission showing what 
was going on in 1943, and the Democrats didn’t do anything about 
this, then. 

The Cuarrman. This is not political. 

Mr. Hii. Why do they bring up a 1943 chart ? : 

The Cuarmman. That shows a pattern. The same thing is going 
on now. 

Mr. Hix. Let’s not put the blame on these boys who haven’t acted 
overnight. Who has ever acted overnight ! 

The Cuarrman. I don’t suggest you wait until somebody does that. 

Mr. Hitz. They won't. 

Mr. McCutiocu. You mean work overnight ? 

The Cuatrman. Let’s give these other gentlemen an opportunity 
to ict their problem. Then we will ask them questions, and we 
will stay here as long as necessary, to go into this problem. 

The next witness 1s Mr. Alexander. 

Mr. ALexanper. Part of my statement will be repetitious because 
I am in the same town as Mr. Jordan. 

Iam S. K. Alexander, Jr., a partner in the Alexander Bros. Baking 
Co., Topeka, Kans. 

My bakery is a wholesale bakery which manufactures bread and 
bread products, rolls, and so forth, and sells such products to grocery 
stores in Topeka, Kans., and to grocers within a radius of 50 miles. 


The annual sales of my plant are about $1 million a year. 
In January of 1955, American Bakeries Corp., who have 80 plants 
and do Spee at $130 million worth of business a year, entered 


the Topeka market to establish their brand name, Tasty Bread, in the 
Topeka grocery stores. 

This bread was supplied from the American Bakeries plant in 
Kansas City, Mo. The fact that new bread competition was entering 
our market was not in itself alarming. Competition is competition. 
But the manner in which American Bakeries attempted to gain 
entrance in our market was, to me, a very disturbing thing. 

It was reported to me by customers of mine, whom I consider to be 
good friends and have always known them to tell me the truth, that 
Tasty representatives have offered them cash and free bread in various 
amounts as an inducement for the retail grocer to stock Tasty bread 
in their stores, offering a free bread and cash to retail grocers is a 
costly operation, and one that an independent cannot compete with 
for any length of time; however, a corporation with 80 plants can 
subsidize 1 market for a considerable length of time, to establish 
themselves. 

The cost of making a loaf of bread, as has already been stated, is 
basically the same the country over, the same ingredients go into the 
loaf of bread, and barring a complete hand operation, most commercial 
bakers are equipped with the same kind of equipment, have the same 
labor costs, so the price of bread, their low cost of production, in 
other words, is not what permits them to give these offers of cash and 
free bread, but rather, I would think it was their position of having 
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enough plants that they can back a losing operation for a considerable 
length of time until they have been established themselves. 

This matter of giving the cash and free bread, then, is not a matter 
of economic efficiency in business, but merely represents the long purse, 
weakening the independents. 

I would like to read a portion of a letter I sent to Mr. Floyd M. 
Brown of the Federal Trade Commission on March 28, 1955, the 
minute that these activities started. Some of this is repetitious, but 
I want to tell this committee exactly what I know. 

I submitted the following names and figures to Mr. Brown to back 
up my statements about the cash and free-bread offers made to retail 
grocers. 

Mr. Omar Barnes, at 809 East 10th, was offered 60 days’ free bread 
and 2 new checkout counters. The offer was refused. 

Mr. T. D. Brown, 1330 Western, was offered free bread in the 
amount of hundred dollars. Offer was refused. 

Mr. Clarence Carnes, 1000 East Fourth, was offered 30 days’ free 
bread. 


Mr. Dave Fenney, 113 East Sixth, was offered an inducement that 
had time limitations. 

All of these grocers had told me these facts, and I reported the same 
to the Federal Trade Commission. I requested an investigation by 
the Federal Trade Commission of our market, and such an investiga- 
tion was made. I think it was in March. 

Then, again Mr. Henry Anding, of the Federal Trade Commission, 
visited our market again, and investigated in April of 1955. I do not 
know whether it was Mr. Anding’s prerogative to mention to me what 
he found or whether it was something that was to be held a close 
secret until he made a report to me, but I gathered from talking to 
him that he had made an investigation of my allegations in regard 
to these free-bread offers and cash, and had found them substantially 
to be correct. 

I have not up to this time had a report from the Federal Trade 
Commission as to their exact findings. It may appear that I am 
overemphasizing the importance of such an instance, but I am also 
aware that to complain after permanent damage is done is not using 
good judgment. 

It is my opinion that many bakers over the country are experiencing 
the same problems, but some have not exercised their right to make 
themselves heard. 

If, as an independent businessman, I am entitled to protection that 
would come from enforcement of existing Federal laws that apply to 
price discrimination and unfair trade practices, then I want such 
anforcement. I think I am entitled to know the results of the investi- 
gation in our market, and if they have substance and the claims I 
have made are substantiated, which, in my opinion, indicate unfair 
practices, then I, of course, would like some action. 

Thank you. 

The Cuarrman. Thank you, sir. 

We have two more witnesses before we will begin the questioning. 

Mr. McCuttocn. May I interrupt at this point? 

The CHarrMan. Yes. 

Mr. McCuttocn. I would like to suggest to you, Mr. Alexander, and 
this is an individual suggestion, it is not a committee suggestion, that 
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you direct a letter to the gentleman from the Federal Trade Commis- 
sion to whom you directed your original letter, and say to him that you 
would be pleased to have a progress report on your complaint at his 
earliest convenience, and will you then send me a copy of that letter 
and a copy of the reply that you get? 

Mr. Avexanper. Thank you. 

It is a little difficult to know which gentleman to write to. There 
was one gentleman who took over the case, a Mr. Brown, and he was 
transferred—— 

Mr. McCutiocu. Send it to Judge Gwynne, the Chairman of the 
Commission, and if the committee wishes copies of the correspondence 
I requested, I would be glad to have you submit it for the record here, 
in view of what has been said. 

The CuHarrMan. I have a feeling, Congressman McCulloch, that 
we ought to ask the staff director of our committee to see those files 
and give us a report as to the progress that has been made. 

Without objection, I think I will ask Mr. MacIntyre to do that, 
either himself, or under his direction. I refer to all the files with 
respect to these cases. 

Mr. Marion McClelland is the next witness. 

Mr. McCie.xanp. I am here representing Mr. Jack Thatcher, who 
is the primary owner and operator of Master Baking Co., Mount 
Vernon, Ill. He was unable to be here. 

Since there has been some repetition, I will try to be brief and con- 
fine my remarks to two particular cases which Mr. Thatcher was 
involved in, and complaints were registered with the Federal Trade 
Commission at Chicago. 

One involved one of the national baking companies that has been 
named here, Continental Baking Co. They had not been doing busi- 
ness previously in the Mount Vernon, Ill., market. When they sent 
in their trucks and manpower to obtain accounts in the market, they 
likewise were in that market using tactics that were very discrimina- 
tory toward local bakers serving that market, in that they gave away 
a great deal of free merchandise, which the other bakers did not feel 
they could match from a competitive standpoint. 

As a result of that free merchandise and offers of purchasing their 
way into the retail outlets, one merchant got the brilliant idea that he 
would take advantage of the free bread and he would cut the price 
in the market, and he ran a full-page ad in the local paper, announcing 
that as of that weekend he would sell bread at 10 cents a loaf. 

Other retailers got like ideas, and before the weekend was over 
bread was being given away free in quantities in a good many stores 
of the community, resulting in a practically complete breakdown of 
the price structure, retail price, that had been a going thing in that 
community. 

Since the report has gone to the Federal Trade Commission on that 
complaint, no evidence by any of the local bakers serving that market 
has been shown that any activity has transpired. 

The second case involves a situation developing out of the Indian- 
apolis, Ind., market, at which time the major chain bakers, the Con- 
tinental Baking Co., Colonial Baking Co., American Baking Co., 
arbitrarily cut the price of bread overnight 3 cents a loaf. That 
extended into approximately three towns in the State of Illinois. 
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Inasmuch as bakers and they know by their facts that it is com- 
pletely unsound for them at any time, unless something very unusual 
transpires, to cut prices by the amount of 3 cents per loaf at any one 
time, because it would soon put the average independent baker out of 
business. 

As a result of that terrific cut and its effect upon the economy as far 
as the other independent bakers within the market were concerned, and 
it covered quite a wide market, a complaint having been filed with the 
Federal Trade Commission in Chicago. They have investigated the 
case, and just last month, in my personal visit to the Federal Trade 
Commission office in Chicago, discussing that particular case with 
Mr. Lemke. He informed me the transcript of the investigation had 
been forwarded to Washington for final disposition. 

I would like to add a personal comment, if I may. I have been at 
least on three occasions a visitor to the Federal Trade Commission in 
Chicago. I talked with Mr. Lemke, Mr. Brown, and Mr. Carmichael. 
They have been very courteous and helpful in answering some questions 
which, in my official capacity as the secretary of the Illinois Bakers 
Association, I have been seeking information to attempt to determine 
in their minds if they can tell me what is violation of the law, and to 
what extent some bakers ean operate within the law and not be con- 
sidered in violation. They have been very helpful, but the observation 
from that is this: 

That possibly there is too long a period of time from the time a 
complaint is registered until some adjudication is actually brought 
about. Whether or not that is the fault of one of these branch offices, 
such as Chicago, or whether it is something that takes a longer time 
than we anticipate, I am not aware of that. 

These two cases were originally reported approximately 6 months 
ago. 

“Thank you. 

The Cuarrman. Thank you. 

The next witness is Mr. Victor Wendelin, of Lincoln, Nebr. 

Mr. Wenvetin. I am Victor E. Wendelin of Lincoln, Nebr. TI am 
a partner with my brother and my father. We have an independent 
bakery there, doing over a million dollars worth of business a year, 
and we have filed no complaint with the Federal Trade Commission. 

I am primarily here to substantiate the statement of these other 
bakers, and also as an independent baker, I am kind of looking to 
the future as to what is going to happen to us, so I have some remarks 
to make here. 

On July 15 and 16, 1955, Colonial Bakery, which is a division of the 
Campbell-Taggart, announced to their trade that the following Mon- 
day the price of bread would be reduced 114 cents. They were selling 
a 20-ounce loaf of bread wholesale for 1814 cents, and they reduced it to 
17 cents. This reduction was in an area of Des Moines, Iowa, a radius 
of 90 miles. 

The Continental Baking Co. on July 18, that Monday, started with 
a price on their break of 1814 cents. Their bread was selling at 1814 
cents. When they discovered that Colonial reduced their price to 
17 cents, they met the lower price. The other wholesale bakers in the 


Des Moines area, including Ungels, Interstate, Peter Pan, and Metz 
followed. 
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Further, while the price reduction was initiated by Colonial, and 
covered only the area of Des Moines and all territory within 90 miles’ 
radius, because of the extent of their operations, Peter Pan Bakery 
on the same date, July 18, reduced their price to 17 cents in Omaha 
and Lincoln, Nebr., areas, as well as throughout the remainder of the 
State of Iowa. 

All the other wholesalers in Omaha and Lincoln, the remainder of 
the State of Iowa, within a radius of 90 miles, met the reduction to 17 
cents instituted by Peter Pan. 

On August 3, 1955, the Colonial Baking Co., a division of Camp- 
bell-Taggart, introduced a new pound loaf of bread at 1314 cents. 
This cant was inadequate for a profit to the grocer, so Colonial later 
reduced the price to 12 cents. 

Campbell-Taggart bought a bakery in Grand Island, Nebr., and 
they are now getting very ambitious and energetic, and they have 

one into some of the territory we operate in, and in the early part of 
ctober a grocery store in Sutton, Nebr., was offered $50 worth of free 
bread if he would eliminate some other baker’s product. 

Well, from the groceryman’s standpoint, we being the third selling 
bread in his.grocery store, we were eliminated. 

They also went to Exeter, which is 30 miles from Sutton, and offered 
a groceryman by the name of Schafer free bread, all he could sell, 
for 1 week. This groceryman refused to let them put the bread in. 

I have here the cost of bread per hundred pounds, made by Hal 
Lymes, who is an accountant for 12 or 15 bakers in Kansas, Oklahoma, 
and Nebraska, that do over a million dollars’ worth of business in a 4- 
week period, and he has these costs broken down. 

Flour costs, on a hundred pounds of bread, $3.67. Other ingre- 
dients, $1.63. Wrappers, $1.05. Total cost for 100 pounds of bread 
is $6.35. Shop labor is $1.87. Shop expense is 70 cents. Admin- 
istrative expense is 82 cents. Total plant $9.74. Sales promo- 
tion expense, 70 cents. Distribution expense, $2.38. Returns minus 
the recovery, which all the bakers have to pick up, and I might men- 
tion here it is a pretty vicious thing when the chain operators come 
in, because their thought is to get as much space on their bread racks 
as they can, and they put in probably 4 or 5 times the amount of bread 
that a groceryman can sell, just to get the display and crowd the 
nadine Uline out, where a smaller independent cannot bake that much 
bread to make a display. Total plant and selling costs, $13.50. 

I think I forgot to mention the cost of the returns, minus recovery, 
and that was 68 cents. 

So the cost for a hundred pounds of baked bread is $13.50, which 
means 1314 cents per pound loaf. 

Some of these on I speak of, like Campbell-Taggart and Con- 
tinental, they operate other areas, and for the same loaf, of bread they 
get 16 cents. ‘The price of bread in Lincoln now is 14.8 cents. 

The CHarman. 14.8? 

Mr. WenpDELIN. Yes, sir. 

The Cuarrman. They are selling it now at 12 cents? 

Mr. Wenperin. They are selling it for 12 cents in Des Moines, 16 
cents in Salt Lake City. 

The Cuarrman. Thank you very kindly, sir. 

Mr. Wenpvexin. Thank you. 
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The Cuatrman. We will ask questions of any of these witnesses 
now. I will yield to the other members first. 

Mr. Hill, would you like to ask a question ? 

Mr. Hut. Yes, I would. 

Mr. Jordan, I think you made the statement in detail, that you could 
meet this competition. 

Now, I would like you to answer this question. Could you tell this 
committee, what steps you would like us to take so we may be of some 
real help to you in not only retaining the present business you have, 
but in increasing your business. 

7 said you can meet this competition. What can we do to help 
you? 

Mr. Jorpan. Mr. Hill, I am sure if some of these unfair practices, 
about which I am complaining, were eliminated 

Mr. Hitz. Can you mention them, 1, 2, and 3? 

Mr. Jorpan. Well, as an example, this proposition of giving free 
bread for from 2 to 4 weeks, or for a week, it makes no difference, I 
cannot afford to give away bread for the next day or two. 

Mr. Huw. They can’t, either. 

Mr. Jorpan. But I would be aided if this proposition of giving a 
grocer free bread, in order that he take the bread into his store and 
try to sell it, were eliminated. 

Mr. Hiri. What is the next thing? 

Mr. Jorpan. Eliminate this proposition of offering cash to either 
get into the grocery store or to get a larger place on the display rack. 

Mr. Hinz. Let me ask you a hard question. What do you mean; he 
pays the grocer on the side; he sticks it in his pocket ? 

Mr. Jorpan. That is correct. 

Mr. Hix. He doesn’t show it as a sale? 

Mr. Jorpan. I don’t know what he does with it. 

Mr. Hn. You know that to be a fact ? 

Mr. Jorpan. I have been told by grocers that those offers have been 
made. Of course, the free bread deal is almost—you can prove that. 
We have sent tickets to the Federal Trade Commission where the 
salesman marked “Paid,” but the grocer didn’t pay him anything. 

Mr. Hix. You also insist that they buy their way into the store? 

Mr. Jorpan. I insist. 

Mr. Hr. That is fine. We want to know if we can prove that. 

Mr Avery. I believe, Mr. Jordan, you have told me at different 
times, in lieu of cash they have offered certain improvements around 
the store, such as painting the store, et cetera? 

Mr. Jorpan. Yes. 

There are a great many factors that can be done if a man doesn’t 
want cash, or if they don’t feel he should be offered cash. They will 
put up awnings for him. They will paint the side of the store, to 
get the name on. But you have to paint the whole side of the store 
when you get your name on it. 

They will provide these checkout counters, which are free. Re- 
cently, the worst proposition is the thing of coming in and building 
to order display racks for a grocer, with the result that if I built the 
display rack for a small grocer, I naturally am going to tell him, “TI 
want the best position on this display rack,” and I will get it if I 
build it and give it to him. 
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Mr. Hitt. You mean to say they will furnish the fixtures, and you 
don’t have to agree to return them when the grocer quit handling the 
bread ¢ 

Mr. Jorpan. That is right. 

Mr. Hiixi. Suppose you fasten it up on the wall. They will give it 
to you? 

Mr. Jorpan. Those things were indulged in a great deal prior to the 
war, and many of us were forced into that thing of meeting that 
competition ourselves. 

Mr. Hi. Did you give the fixture to the groceryman ? 

Mr. Jorpan. We were eventually forced to the point where we 
would give a bread rack to a grocer so that he canal get that bread. 
What started it originally was that, as you probably remember, he 
kept his bread in a display case under glass, and so forth. We did 
not believe in it until we were forced to do it, but some of the bakers 
did not believe we should go in and give a fixture to a grocer just to 
get the bread in a little better display space. _ 

The advantage you have when you give him that fixture is you will 
be able to tell him you want the best display space on that rack. 

Five or six years after that became prevalent in our business, they 
kept changing the type of bread rack, and you could find most of the 
old ones either with canned sauerkraut on them or with something 
stored in the back room on them, because they weren’t of any value 
particularly to the bakers because of their obsolescence. 

Mr. Hix. That is three things you have mentioned. I am sure you 
can dig up 1 or 2 more. 

Mr. Jorpan. If we eliminated those three, I would be tickled to 
death. 

Mr. Hitt. Do you think you could get along? 

Mr. Jorpan. I mean by that. that those are all of the more im- 
portant of the many things. Of course, I hardly have thought about 
it, and I have not written them out. I don’t know that I can right 
now sét out several more, but the business is full of them and, of 
course, I would like to get rid of all of them, all of what I consider 
detrimental to the bakery business as a whole. 

Mr. Hiri. You haven’t mentioned price at all, if you notice. 

Mr. Jorpan. No; I am content to sell bread at whatever is the going 
price. 

Mr. Hirx. But you still insist they sell at the same price every- 
where ? 

Mr. Jorpan. I don’t know whether they sell it everywhere or not. 
I haven’t had the report that they have cut the price to grocers in 
our area as such. 

In other words, as far as I know, they are not giving discounts, 
which some bakers are reputed to have done, but there are many ways 
to reduce this price other than to go to the grocery and say, “All right, 
you have been buying it for 16 cents, and I will sell it to you for 14.” 

= Hiix. It is a reduction in price when you furnish them fix- 
tures 


Mr. Jorpan. That is what I maintain. It costs you money either 
way. 


The Crarrman. Mr. Roosevelt? 
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Mr. Rooseveit. Mr. McClelland, I will ask you this question: You 
said you had been to the imp office for advice as to the law. In 
your opinion, does the existing Robinson-Patman Act cover the things 
which these gentlemen have complained about, and is the thing which 
is needed not new law but enforcement of the existing law? _ 

Mr. McCuetianp. Mr. Roosevelt, primarily I believe that is the 
fact. However, there is one point that Mr. Jordan has just mentioned 
here that I think some clarification should be made for both the Fed- 
eral Trade Commission in the enforcement of the law, together with 
the proper understanding of the law as far as bakers are concerned. 

In regard to supplying their retail outlets with fixtures, I have 
questioned whether or not that particular supplying of those fix- 
tures to the grocers is not in violation of the Robinson-Patman Act 
because it is of value and could be construed as constituting a reduc- 
tion in the retailer’s cost of the merchandise sold to him, and because 
of the indiscriminate use of those fixtures in certain areas by many 
bakery concerns, and the replacement of one baker’s fixture by an- 
other baker’s fixture, which may be a little different in construction, 
et cetera, I have questioned whether that was within the law or with- 
out the law. 

According to the gentlemen I have talked with in Chicago, and 
without meaning to put them on the spot, their interpretation has been 
that if that has been a habiual practice in the industry, then we think 
re 3 is an ordinary practice and is not within the Robinson-Patman 
Act. 

I think some clarification would be helpful, however. 

I might add one other thing which fits right along that line. Tnas- 
much as you have heard these independent bakers have run into 
these things from the chain bakers, I might add this, from my ex- 
perience: 

That these chain bakers do not do it in simultaneous markets. They 
select one market and use these tactics in order to obtain volume in 
their business. 

Mr. Roosever. That is the primary violation of the law. They 
are discriminating by giving advantages in certain places and not 
giving them in other places. 

Mr. MoCuetxanp. That’s right. 

Mr. Roosrverr. And selecting and discriminating against a local 
baker in a given locality. 

Mr. McCretianp. That’s right. 

In some of these practices that go on in order for the independent 
baker to survive and do business in that market he has upon occasion 
had to meet that same type of competition with a like type of tactic 
and it puts him on the spot. He is liable in the same instance as 
the chain bakers. He is guilty of that thing and he has had to do it 
in order to survive. 

Mr. Roosrvett, May I ask you one other question? 

In relation to price which Mr. Hill pointed out we have not dealt 
with, would you say it was generally true that the large bakers for 
instance in relation to the ones that operate in Kansas City, I believe 
American, as against a price in Topeka, that their price in Kansas 
City is generally higher on a wholesale basis than when they are 
trying to offer inducements in Topeka as has been brought out here? 
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In other words there is actually price discrimination carried on 
which is proven by the fact that they do not lower the price at their 
actual place of initiating their operation and they do not make it a 
uniform price cut. 

They make it only in a particular area such as Topeka? 

Mr. McCretianp. I think that is reliably true. If bakers based 
their price at the point of delivery taking into consideration all exact 
costs involving the delivery of that particular product they naturally 
would have to charge more at a farther distance from the point of 
manufacture than they would at the point of manufacture. 

Mr. Roosevert. Would it therefore be your opinion that the Robin- 
son-Patman Act would protect from such practices? 

Mr. McCrettanp. Yes, I would think so. 

Mr. Roosrvett. That is all. 

The Cuarrman. Mr. McCulloch? 

Mr. McCuttocu. I would like to know from one of the group that 
has testified or all of them whether or not you have any dependable 
evidence of cash payments from the large bakers for the right to put 
poe! in a store or to put bread they are baking exclusively in the 
store 

Mr. ALexanper. On that question, I don’t know how unless you 
had a witness standing there at the time the offer was made, but if 
the grocers—not only one, but several—tell us they have been made 
cash offers and grocers that I say, as I know and I consider reliable 
and reputable, if they tell you that and these grocers in the same 
instanee that tell you that have not necessarily taken the bread on, 
in fact most of them have not, there is no particular reason for them 
to tell me that. They are not asking me for money. 

Mr. McCutiocu. What I have in mind is this. Are they willing 
and have they been willing to say to the investigators that which they 
have been saying to you and to the other bakers who have found these 
alleged violations. 

Mr. Arexanper. That is what I would like to know about the report 
that I have not had an answer to. 

Mr. McCutixocu. I understand that you furnished names and ad- 
dresses and places. 

Mr. Avexanper. Right. 

Mr. MoCu.iocu. ere money had been offered ? 

Mr. ALEXANDER. Yes, sir. 

Mr. McCutiocu. Not merchandise, not fixtures, but money? 

Mr. Auexanper. Yes, sir. This discussion took place a minute ago 
about what is a violation? It is my understanding in any given mar- 
ket if they offer a grocer 1 week’s free bread and another grocer down 
the street 30 days’ free bread, they are not consistent in their offers; 
that to my knowledge is a violation. 

The Cuarrmman. Mr. Avery, would you like to ask some questions / 

Mr. Avery. Not so much questions, Mr. Chairman, as I would like 
to point up a few things. 

he CuarrMan. You are privileged to do so. 

Mr. Avery. I may have followed this development with the Federal 
Trade Commission a little closer than some of you have because this 
particular problem has been acute in my area. I would like to point 
out to the committee the significance of the fact that Mr. Jordan and 
Mr. Alexander are very keen competitors on the local level. There 
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is no collusion on this proposition. They have been faced with a 
common problem and have come before your committee seeking some 
relief from the opposition they fear is going to be disastrous because 
they cannot continue to meet this competition on a 1-plant basis 
against an operation that has as many as 80 plants as was suggested 
for one of these chain establishments. 

I think there will have to be some clarification in the law as to what 
is a fair practice and what is an unfair practice. It has been my 
understanding that this free bread has been pretty well—this free- 
bread pr oposition has been pretty well established in the baking mer- 
chandising business and that under the present law that has not been 
ruled as an unfair practice. 

This committee I think should consider whether that is an unfair 
practice or not. 

I think certainly it is discrimination. There are several ramifica- 
tions from that. Your fixture proposition, the offer of meney, I don’t 
think there is any question about that in my mind or the committee’s 
mind or the mind of Federal Trade Commission that that is an unfair 
practice. But that is pretty hard to establish. There should be 
probably a more extensive effort made. Maybe the Federal Trade 
Commission ought to have some hearings here and have these wit- 
nesses under oath state, the chain bakeries—— 

The Cuarrman. Congressman, as regards free bread, I think you 
will find that where they do that for the purpose of destroying a com- 
petitor and injuring competition they are liable under the triple- 
damage provision of the Clayton Act. I don’t think there is any 
doubt about it. Possibly I am mistaken. 

Mr. Avery. I think you are right. 

The Cuatrman. We will certainly give more consideration to this 
question. 

' Mr. Avery. You get down to the fine point of whether they are 
trying to destroy competition or it is a promotional rogram. 

"The Cratrman. Isn't it rather obvious when they do it for such a 
long period of time? 

Mr. Avery. It is to me. 

The Cuarrman. In the last analysis, it is up to the jury. 

Mr. Hix. What is the difference between money and free bread? 
I don’t see any difference. I don’t think a jury in the world would 
consider the difference. If you furnish a grocer free bread for 10 days, 
you are giving him just as much as money. 

Mr. McCutxocn. Or a fixture that might cost several hundred 
dollars. 

Mr. Avery. This is not my position. This is what has been told 
to me. 

Mr. Roosrvett. Would you also say in the case of an independent 
merchant such as these gentlemen that the question of time is of great 
importance to them and therefore perhaps there should be some ma- 
chinery set up to insure action upon a complaint ? 

Mr. Avery. I think that is very important. 

Mr. Roosrvetr. Within a reasonable time. This is not a new matter 
as Mr. Hill pointed out. 

It has been going on for a long time. The little merchant can’t 
stand the strain. 
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Mr. Avery. That is the point. There may be some malice afore- 
thought in that procedure. They keep stringing this along and during 
a survey by the Federal Trade Commission they refrain for a few 
weeks and then go right back in there. The independent bakeries can 
stand it only for a short time and if they get out, they have won their 
point anyway. 

Mr. Roosevett. There should be some machinery so we can get 
action. 

Mr. Avery. Very definitely. 

The CHarrman. Mr. McClelland, you are secretary of the Inde- 
pendent bakers of the State of Illinois? 

Mr. McCretian. Illinois Bakers Association. 

The Cuarrman. How many independent bakeries do we have in the 
country now, if you know, compared to say 10 years ago? 

Mr. McCretian. I am sorry I can’t answer that question, Mr. 
Patman. 

The Cuarrman. What about your own State? 

Mr. McCtetianp. You are trying to determine the mortality of the 
independent baker ? 

The CHarrman. Yes. 

Mr. McCietianp. Could I read you a partial list? I asked a baker 
recently to submit to me the list of names of bakeries and towns they 
were located in that formerly were in business that are not now in 
business. 

Without reading these particular names I might read the town 
names so that you will have an idea of some of the mortality. 

The CHatrMan. Yes. 

Mr. McC.ietianp. Some are retail bakers, some wholesale bakers, 
but they are all independent bakers. In West Frankfort, I11., there 
were 3 formerly in business that are not now in business; Eldorado, 
Ill., 1; Harrisburg, 1; Metropolis, 2; Christopher, 1; Sesser, 1; Salem, 
1; Dowel, 1; Murphysboro, 1; Herrin, 1; Carterville, 1; Zeigler, 1; 
Valier, 1; Cairo, 4; Anna, 1; Tamms, 1; Mounds, 1; Carbondale, 1; 
Murphysboro, 2; Johnston City, 1; Mt. Vernon, 1; Pinckneyville, 1; 
Carterville, 1; Royalton, 1; Mt. Vernon, 1. 

The Cuarrman. I didn’t hear you distinctly; you said one? 

Mr. McCretianp. These are the number of bakeries. 

The Cuarrman. How many did they have? 

Mr. McCietianp. Unless we have something to compare it with 
they don’t mean much to us. 

The CHarrmMan. These are the mortalities? 

Mr. McCieuianp. Yes, sir. 

The CHarrman. These are the ones that went out of business? 

Mr. McCre.ianp. This goes back a period of 10 years. 

The Caatrman. Mr. McCulloch just suggested to me probably you 
could tell us the number of members you have now compared to 
the number of members you had 5 years ago. 

Mr. McCretianp. About 5 years ago there were 75 independent 
wholesale bakers ; as members today there are approximately 45. Some 
of those members have gone out of business through sale to other 
bakery operators. 

The CratrMan. How many were there 10 years ago? 

Mr. McCrietianp. About 50 percent as many as 10 years ago. 
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The Cuarrman. Fifty percent as many? 

Mr. MoC.ie.ianp. Yes, sir. 

The Cuamman. Under the law Congress did not intend to do it, 
but Congress really provides a bounty for the destruction of inde- 
pendent merchants and bakers too and here is the way it is done. 
They can sell at a loss, one of the large bakeries, until they put the 
independent bakery out of business. Say they lose a hundred thou- 
sand dollars this year in doing it. In their overall] operations and 
filing a consolidated tax return, they take that as a deduction. Conse- 
quently they save the payment of $52,000, their corporate tax. That is 
a bounty they get for putting this fellow out of business. Then if 
they buy him out, and they take his business off, he has lost a hun- 
dred thousand dollars resisting that invasion of unfair practices, why 
they also get the deduction on that and they get $52,000 saving there, 
so that is a double benefit. Then if the concern that was bought out 
had a capital stock of a hundred thousand dollars and that capital 
stock is dissipated, they have a right to restore that to their own 
stockholders without any taxes, so oe is a third benefit they have. 
So I scarcely see how an independent baker operates in the face of 
the kind of competition you gentlemen have outlined here, and in 
view of it, the encouragement that is given among our tax laws to 
destroy the independent business. 

Mr. McCieixanp. May I say something in addition to that? 

The CHarrMan. Yes, sir. 

Mr. McCuexxanp. I think none of the four bakers represented here 
ask to be on any different competitive basis than any other like oper- 
ator whether a chain or independent. 

The Cuamman. They just want fair competition ? 

Mr. McCietianp. I might suggest this to you, since you have asked 
for some possible ways and means of helping this thing. I think the 
Federal Trade Commission has made some trade practice rules and 
regulations. Such booklet or spelling out of some of the factors and 
detailing some of those might be accomplished in the baking industry 
to state some of these things that have been questionable as to whether 
or not they are within or without the law and then to have possibly 
some means of quick action on violations. 

The Cuarrman. That is it. In other words, if they have somebody 
that actually will do something about it. 

Mr. McCietianp. Right. 

The CHarrMan. Just to bark about it won’t doany good. You have 
to have a way of actually enforcing it. 

Mr. McCieixanp. Yes, sir. 

The Cuarrman. Take for instance, the Federal Trade Commission. 
One witness testified that he was told they did net have enough money 
to do it. I assume that the bakery business all over the country in the 
hands of independent bakeries has gone down similar to the way it 
went down in Illinois. Is that the understanding of you gentlemen 
there ? 

Mr. Wenpe tn. Definitely. 

The Cuarman. That is true, the independents must have been re- 
duced in number about 50 percent in the last 10 years. That being 
true, the bakery business, as the type of a business that can be con- 
ducted by local people for local people and should be encouraged in 
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every sense of the word. I would be willing if the other gentlemen 
join me—I know they are all fine Congressmen working in the in- 
terests of small business against monopoly—I would be vie to 
make this a sort of a special project to make sure that the rest of the 
independent bakers are not squeezed out. Then if we can save you 
on a plan like that, we can pick up others and save them. We 
can’t go all over the Nation on all kinds of business but we can pick 
out the ones like yours that have been brought to our attention. Your 
situation is desperate and something must be done now and I am will- 
ing to do that. I know the committee will support me on this. The 
first thing we will do is to get these files and find out what has been 
done. The Federal Trade Commission has not made a report. We 
will keep up with this bakery business and we want to make sure that 
everything will be done that can be done to keep the remaining inde- 
pendent bakeries in business. 

We have to do it because we can’t allow this situation to continue. 
It bas gone too far now. 

Any other questions, gentlemen? I want to ask Mr. Trout a ques- 
tion. You said something a while ago about a merry-go-round. Do 
you mean to say that the bakery has a merry-go-round and gives 
tickets with the sale of bread, and that all the children whose parents 
buy their bread can ride? 

r. Trout. Continental Baking Co. in our area has a miniature 
merry-go-round that holds 5 or 6 children. They station it in front 
of a large supermarket. They tell the merchants if you give these 
tickets out this Saturday to people who buy Wonder Bread we will 
publicize this and draw extra customers for your store. The con- 
sumer buys a loaf of Wonder Bread and in turn the ehecker at the 
checkstand gives the consumer a ticket for the children to ride on the 
merry-go-round. 

In other words it is a tying-in situation whereby there is a require- 
ment there that the parents buy the bread and get a ride on the merry- 
go-round for the children. 

The CHarrman. The child whose parent does not purchase bread 
does not get on the merry-go-round ? 

Mr. Trout. Generally they will purchase a loaf of bread under 
those circumstances. 

Mr. Hix. Have any of you bakers given a thought to getting on 
and riding on it to break it down? Some of the independent Saliers 
are like some of the independent grocers that did not try to save 
their independent business. I compliment you on coming here. There 
are a lot of things you can do on a local level. I went through that 
when the first chain store came to our town. I was in business during 
that time. So I know how it works. Sometimes the local boys sit 
back and watch their business disappear without making an effort. 
You are all to be complimented. 

Mr. Wenvettn. I don’t think a local baker can buy a merry-go- 
round. I suggested that a local baker buy some ponies and give some 
rides in front of the grocery stores. 

The Cuatrman. I suggest you get some donkeys. 

Mr. WeENpettn. They do have some stationed in Lincoln, Nebr. 

Mr. Hitt. You don’t mean the donkey has eny significance here, 
do you? 





368 PRICE DISCRIMINATION 


Mr. Trout. Mr. Patman in regard to your thoughts a while ago in 
helping us bakers, there is the situation around the country with 
the independent baker has grown so serious and it takes something 
of a very serious nature such as this where there is beginning to be 
other bakers around the country who are being driven to the wall 
just like we are and consequently there has been a meeting called in 
Chicago, November 18, for independent bakers to be represented there 
at that meeting to sit down and hash these very same things we are 
talking about here and we would like to at a later date have that 
entered some way or have that discussion and the results of that dis- 
cussion amongst the independent bakers on the 18th of November in 
Chicago brought to this committee’s attention. 

The CuamMan. We will be delighted to hear from you gentlemen 
after you have that meeting. However, we won’t be in session. Our 
program is to adjourn tomorrow until the 14th of November. We 
expect to have hearings for 5 days that week, then we expect to adjourn 
until Congress meets January 3. We will not be able to hear you until 
after January 3, unless you believe it is of sufficient importance to have 
a special meeting of some kind. If so, we will be glad to make it 
possible for one of the members on the majority side and one on the 
minority side to meet with you, either here or in Chicago or have 
one of our staff members to meet with you. Mr. Walter Riehlman 
who is one of the distinguished members of this committee is a. baker 
himself in the State of New York. He could not be here today due 
to a conflict in meetings. But he is personally interested, as well as 
concerned for the interest of the company. Of course the country 
comes first with him but he wants this problem solved. We will cer- 
tainly work with you in any way we can. I personally am going to 
make this a No. 1 project for this committee, as Mr. Hill and I were 
just saying. Mr. Hill is the ranking member of the minority side 
and before we adopt any major policies, the chairman always confers 
with him. We get along fine, because we believe in and are always 
working together in the public interest. So we are going to make 
this a No. 1 project. We will try to do something about your problem 
to help you. 

Mr. Avery. I would like to direct this question to Mr. Alexander or 
Mr. Jordan. You made the statement that the prevailing price to 
the Government institutions and installations in Topeka is 8.53 a 
hundredweight. 

Mr. Jorpan. Yes. 

Mr. Avery. What was that a year ago, for instance ? 

Mr. Atexanper. About $13, I would say. 

Mr. Avery. In other words, since the intervention of these chain 
bakers that price at Government installations at Topeka has dropped 
from $13 a hundredweight down to about $8.50 ? 

Mr. Atexanpver. I would like to say that, in regard to that, it was 
mentioned during these discussions that oftentimes the independents 
such as ourselves, in order to hold their own if they have any finances 
at all or have any fight at all, are unwisely going to get rid of their 
money in trying to hold their own. I have that bid at the Forbes Air- 
base at present, and I figure over a 6 months’ period it will cost me 
$5,000. 


nee eae 


SN 


Dee eke a ee 





PRICE DISCRIMINATION 369 


I will lose that much money. I have the bid at $0.0849 per pound. 
I did that because I was in hopes that the lack of that volume for them 
might influence them to leave our part of the market. 

Mr. Avery. Sam, I want to lead up to one more thing. Do you hap- 
pen to know what the figure that they do business in Kansas City with 
the Government installations is, right in their own area ¢ 

Mr. ALEXANDER. Maybe Mr. Trout can answer that question. They 
service an airbase in his area. 

Mr. Trout. They have serviced the airbase at Sedalia, our area, and 
are now doing so. They have been servicing that airbase at 12 cents 
a pound. 

Mr. ALexanper. That would be $12 a hundred. 

Mr. Trout. Yes. 

Mr. Avery. They are hauling this bread to Topeka for approxi- 
mately $3.50 less than they want to sell it in Kansas City ¢ 

Mr. Trout. Maybe the roads are straighter and smoother. 

Mr. Avery. Isn’t it true that bread is one of the most expensive com- 
modities to transport because of bulk and lack of weight ? 

Mr. Trout. Yes. And it is highly perishable and must be delivered 
daily and can’t be stocked in advance. 

Mr. Avery. If quantities are substantial enough—there would not 
be enough at Sedalia and Topeka so there it would make a difference in 
price, wouldn’t it ? 

Mr. Trout. I can’t see how it will make a difference when you go 
into a losing proposition which they have done in Topeka in that 
operation. 

Mr. Roosevett. In these Air Force bases, I presume that is the com- 
missaries, one of you suggested that they were selling to the public 
by these people picking up more than their actual needs. Is that prev- 
alent in most of your areas where you have these Air Force contracts 
and these military areas? 

Mr. Wenpve ttn. I would say so; yes, sir. 

Mr. Jorpan. Yes. 

Mr. MacIntyre. I would like to address some questions to Mr. Wen- 
delin. I believe you presented an affidavit about some of the facts 
about which you testified. 

Mr. WENDEIIN. Yes, sir. 

eee tee I would suggest that we have that included in our 
record. 

The CuarrmMan. Without objection, we will include it in the record. 

(The document referred to is as follows :) 


AFFIDAVIT 
STATE OF NEBRASKA, 
Lancaster County, 88: 


Victor E. Wendelin, being first duly sworn on oath, deposes and says that he is 
a partner of Wendelin Baking Co., having charge of sales, and further states 
as follows: 

That on July 15 and July 16, 1955, Friday and Saturday, the Colonial Baking 
Co. announced to their customers that effective on the morning of July 18, 
Monday, the wholesale price of their bread would be reduced from 18% cents 
to 17 cents on their 114-pound loaf. This reduction was effective throughout 
all the area covered by Colonial which is Des Moines, and the territory within 
approximately a 90-mile radius of that city. 

That Continental Baking Co. started out on July 18, 1955, at 1814 cents as 
their wholesale price for a 144-pound loaf of bread in the Des Moines area, but 
when they discovered that Colonial had reduced their price to 17 cents, Con- 
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tinental met that lower price. All other wholesalers in the Des Moines area, 
including Ungels, Interstate, Peter Pan, and Metz, followed Continental in re- 
ducing their prices in the Des Moines area to 17 cents to meet the Colonial price. 

Affiant further states that while the price reduction initiated by Colonial 
covered only that area of Des Moines and all territory within about a 90-mile 
radius because that is the extent of their operations, Peter Pan Bakery on the 
same day, July 18, reduced their price to 17 cents in the Omaha and Lincoln, 
Nebr., area, as well as throughout the remainder of the State of Iowa. 

That all other wholesalers in the Omaha and Lincoln area and in the remainder 
of the State of Iowa beyond the city of Des Moines and the 90-mile radius, also 
reduced their prices to 17 cents to meet the reduction instituted by Peter Pan. 

That on August 3, 1955, the manager of Colonial in Des Moines announced to 
its customers the introduction of a new pound loaf of bread at 1314 cents whole- 
sale, which was not acceptable to the grocer for the reason of inadequacy of 
profit, and at the present time, Colonial is selling the pound loaf of bread for 
12 cents wholesale. 

Affiant further states that at Sutton, Nebr., in the early part of the month of 
October 1955, Colonial contacted Oscar Griess Grocery Store and offered $50 worth 
of bread free if he would eliminate other breads. As a result thereof, Wendelin 
Baking Co., of Lincoln, Nebr., was eliminated as a seller of bread in said store. 

That at Exeter, Nebr., Colonial offered Ed Shafer Grocery Store all the bread 
free that he could sell in 1 week, but the grocer refused the offer. 

Affiant further states that the average cost of producing bread for the whole- 
sale market in the southern part of Nebraska, all of Kansas and northern part 
of Oklahome is 1314 cents per pound loaf, as evidenced by a statement of Hal 
Lymes, an accountant for bakeries in Nebraska, Kansas, and Oklahoma, which 
comparative cost analysis is for the 10th 4week period ending October 8, 1956, 
covering sales of a group of bakeries whose sales would be more than $1 million 
for said 4-week period. Said statement is hereto attached, marked “Wxhibit A” 
and made a part hereof. 

That at the present time bread is being sold wholesale in the city of Lincoln, 
Nebr., for 14.8 cents per pound. 

Affiant further states that in Salt Lake City where some of the same bakeries 
who are operating in Des Moines and Lineoln are selling bread wholesale for 
16 cents per pound loaf. 

Victor BE. WENDELIN. 

Subscribed and sworn to before me this 31st day of October 1955. 


[SEAL] THeoporeE J. Fratzer, Notary Public. 


LINcoLN, Nesgr., October 29, 1955. 
Vicror F. WENDELIN, 
Wendelin Baking Co., Lincoln, Nebr. 


Dear Mr. WENDELIN: In response to your request we have prepared the 
attached schedule showing costs per 100 pounds of baked bread. 

These costs are the average as shown by our comparative cost analysis for the 
10th 4-week period ended October 8, 1955. 

This average is for a group of bakeries whose sales would be more than $1 
million for the 4-week period. 

Respectfully submitted. Hat LYMsgs, Accountant. 

ExHIsBIt A 


Cost per 100 pounds of baked bread 


Trnaredien ts. ....sinccinesitiictinn nnn cinmanntataed tee ates de een 5 
WEAPONS aie te serene shades ath es Red ete bari bebitn ih ie ents 1. 05 


Total material cost 
Shop labor 
Shop expense 
Administrative CRDCNEO 6c in nite eis dtd e ee ee eh che cins teins 


Total plant: COB a. nicis nace ee eit ewe Sk dil eee is dein 
Sales promotion expense 
Distribution: CwpeRWOl. .45 ssid es ie isis ket eta dpisedlnensn 
Returns minus recovery, net return 


Total plant: avid GUIDE CORE nn hice ctktnasepeentimainane 13. 50 
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Mr. MacIntyre. Mr. Wendelin, in that affidavit you have out- 
lined that any time when the local town bread was selling in Des 
Moines by Continental it was being sold in Salt Lake at 16 cents a 
pound, do you recall those facts 

Mr. WENDELIN. Yes, sir. 

Mr. MacInryre. As you understood it, it was to meet some local 
competition there in Des Moines. 

Mr. WeNDELIN. Yes, sir. 

Mr. MacIntyre. The price went to 12 cents. 

Mr. WENDELIN. Yes, sir. 

Mr. MacIntyre. You also heard Mr. Jordan, Mr. Trout, Mr. Alex- 
ander, and Mr. McClelland as well as yourself, talk about these eco- 
nomic consequences, the disastrous effects of price discrimination, such 
as that which you outline in your statement. Let me ask you this 
question : Would the fact of whether or not this making of 12-cent 
price in Des Moines, while charging the 16-cent price in Salt Lake, 
give rise to any difference in me eacieacs effects if the men who 
made those prices were doing it in good faith as distinguished from 
doing it in bad faith? 

Do you think that would have anything to do with effects? 

Mr. WenpbeExIN. I don’t quite follow you there. 

The Cuatrman. In other words it makes no difference whether the 
good faith or bad faith, the effect is the same; is that right ? 

Mr. Wenvein. That’s right. 

Mr. MacIntyre. The reason I asked the question is that the law is in 
somewhat of a snarl. It has been held under the Robinson-Patman 
Act in the Standard Oil [Indiana] case that irrespective of what the 
effects are, if the meeting of a local price is a part of a discrimination 
in price and has the effect of driving out of business the local business- 
man and destroying competition and tending to monopoly, it is still 
not a violation of the Robinson-Patman Act. 

That was the point of my question. You don’t think that it changes 
the effects simply because it is in good faith? 

Mr. Wenpetin. No, sir. 

Mr. MacIntyre. Now I would like to direct a question to Mr. Mc- 
Clelland. He was speaking about some trade practice conferences 
and some trade practice conference rules which have been put out by 
the Federal Trade Commission. 

They, for the most part, condemn this practice of discrimination, do 
they not? 

Mr. McCuietianp. Predominantly so. There has been some ques- 
tion, however, with regard to the supplying of display fixtures in the 
retail outlets. 

Mr. MacInryre. Has anyone at the FTC ever told you that they can 
enforce those rules as a matter of substantive law ? 

Mr. MoC.etian. Yes, sir; they have upon the receipt of the proper 
complaints. 

Mr. MacIntyre. Who told you that ? 

Mr. McCxie.ianp. I can’t tell you which one of the three men gave 
me that information, Mr. MacIntyre. I don’t remember. 

Mr. MacInryre. I have been in the field of trade regulation for a 

riod of about 25 years and I have never understood that they could 

enforced. They are just a statement of what somebody thinks 
the law means, and to my knowledge there has never been any enforce- 
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ment of any such trade practice rules. It is only through the applica- 
tion of a law passed by the Congress, such as the DRobinieun-Patanan Act, 
that relief can be given to the independent men such as you who are 
in business. 

The Cuatrman. That is one reason I have always opposed those 
trade practice conference rules. It is just like a dog that barks and 
does not have teeth to bite. You can’t do anything about it. I have 
never known them to do anything about the Federal trade practice 
rules. They get the violators together and say, “all of you be good,” 
and we will turn you loose. We will not hold anything in the past 
against you. Then they go out and continue the same practices and 
the FTC doesn’t do a thing about it. It is really a deception. I don’t 
accuse anybody or even the Federal Trade Commission of trying to 
promote a deception, but in practice and in effect it is a deception 
because people think who read these things that they amount to some- 
thing but they don’t amount to anything. 

Mr. McCietxanp. That is the reason I suggested that some means be 
devised whereby these rules could be enforced. 

The CHarrmMan. One time I had the FTC on the defensive concern- 
ing Federal trade practice regulations. It was long ago when I first 
came to Congress, nearly 27 years ago. It started with the cotton- 
seed crushers organization in Memphis, Tenn.; I showed just what 
we have been talking about here, that these rules are no good. They 
are just a pious hope, a Sunday School picnic, in which you agree to do 
certain things, agree not to do certain things in the future. The FTC 
stopped these trade practice conferences, some years ago, but for some 
unknown reason they have commenced them again; they just spend a 
lot of money for no good reason, because these rules do no good what- 
ever. They are absolutely worthless, and I think they have misled 
a lot of small-business men. 

Any other questions? Well, would either one of you gentlemen 
like to make an additional statement before we conclude. Then I 
am going to ask Mr. Cohon—he wants to make a statement, will you 
identify yourself? 


STATEMENT OF J. COHON, CHICAGO, ILL. 


Mr. Conon. My name is Jack A. Cohon, of Chicago, Ill. I am an 
attorney and I represent Mr. E. J. Sperry, of Chicago, Tll., who is a 
consultant on economics and distribution in the baking industry. 
The reason I asked to be heard there was an announcement made of 
a meeting—this meeting is called by independent bakers that Mr. 
Sperry represents and as long as the meeting was mentioned I felt it 
was right for the record to know that the meeting is under his auspices. 
There was one thing brought here that was not complete that T will 
fill in some details on with reference to the situation in Indianapolis 
where the price was cut 3 cents a pound. I have the chart as to how 
that happened, which baker started and which baker completed it. I 
think you have enough information on that but primarily I want 
to say that the reason that the meeting was called for the 18th in 
Chicago is because some bakers have tried to take redress for damages 
suffered through improper use the private remedies available under 
the antitrust law and we had one baker by the name of Moore who 
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sued the Mead Bread Co. and he finally got a judgment which went 
from the district court, circuit court of appeals, United States Su- 
preme Court, remanded back to the district court, circuit court of 
appeals and then the United States Supreme Court again. You can 
see that it took 5 years for him to collect triple damages which 
amounted to about $60,000, 6 trials and God only knows whether the 
amount he collected was enough to pay the attorney’s fees in that 
sort of procedure. 

That I want to emphasize, to point out, the necessity for setting up 
some machinery for faster action on the enforcement provisions that 
are written into the law. 

The Caatrman. Thank you, sir. We have a minute or two—I am 
reminded of the time when I tried to do something to retard the growth 
of national corporate chains. I had a proposal which I got licked on. 
I was trying to restrict them to certain areas and not permit them to go 
all over the United States. I talked to two gentlemen about that. 
Justice Brandeis, who was one, and one of the grandest and greatest 
men I ever knew. The other was Justice Jackson, who was at that time 
in charge of the Antitrust Division of the Department of Justice. We 
had many conferences about the kind of bill to introduce. I finally 
introduced a chain store tax bill, to tax them if they went beyond a 
certain size, and this was for the reason you have just suggested. 

Judge Brandeis brought this out at every conference we had. He 
said you have to do something to make a penalty apply immediately. 
You have to make it effective at once. If you go into court, they have 
the finest lawyers in the country and they can delay and delay and 
delay, until the little man is forced out of business. 

He loses the heart to fight; he gives up; he quits. Furthermore, 
you can’t always depend upon the Justice Department and the FTC to 
pursue these matters as diligently as the private attorneys because 
they don’t have the incentive. Also, the attorney who starts the case 
may not be there when the case is tried and then the one who is there 
when the case is tried may not be there when the case goes to the court 
of appeals, if it does. And sometimes the lawyers actually find them- 
selves on the opposite side from where they started. 

It just happens that way in law business. I am not criticizing the 
lawyers for it; it is a normal thing. Justice Brandeis, I think, was 
right when he said we have to have something that will be effective 
at once against these people in the way of a penalty or something that 
will apply at once in some way that will enforce the penalty quickly, 
otherwise the independent man can’t survive, he can’t stick it out. He 
soon gives up. 

Mr. Roosevetr. May I make one comment about Mr. Cohon’s state- 
ment? I think he brought out one thing that is true in your industry 
as well as others, that is the cost of litigation to the small-business 
man. As you pointed out, 5 years could well equal the total amount 
of the judgment which you finally receive at the end of that period 
and therefore from a financial point of view you would be no better 
off. So I feel also very strongly that legislation is necessary to bring 
the cost of litigation, in some manner, within the means of the small- 
business man in order to afford him protection of the law from an 
economic standpoint. 
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The Cuamman. We have endorsed Mr. Roosevelt’s bill in principle 
along that line. Mr. Roosevelt is chairman of a subcommittee that 
has been looking into the insecurity of the lessees of these oil com- 
panies, the franchise dealers. Suppose you tell us something about 
that, Mr. Roosevelt, if you don’t mind, about the remedies you worked 
out through your committee. 

Mr. Roosrve.t, What we tried to do in that instance was because 
the lessee of a big oil company who runs an independent gasoline sta- 
tion cannot go into the courts to sue his big oil company.and expect 
to get judgment probably in less than 5 or 6 years, we felt he should 
have some remedy to be able to go in and establish his suit, a reason- 
able suit—it was not a blackmail suit or a frivolous thing—if he could 
establish that by a ruling of the Federal court, then we would aiford 
him at the judgment of the trial judge his actual trial costs. They 
would be paid for by the Government of the United States under 
the same fine as I think we call this in California, the public-de- 
fender theory of Government. That would make it possible for him 
to know that his legal fees would be paid so he could process his suit. 
We think it would have two advantages. We think the big companies 
would stop some of these practices if they knew the little fellow would 
have a means to challenge them successfully. And, too, when they 
did do them, the little fellow would know he could go and get redress. 

The CHarrman. Judge Thurman Arnold suggested the other day 
that we should amend the Robinson-Patman law to make it possible 
for a litigant to get attorney’s fees and court costs in the case of an in- 
junction. 

In other words, where you have a competitor who is violating the 
law, as it is now, you can apply for, and the judge may grant an in- 
junction against him, but there is no way of collecting costs and dam- 
ages such as in a triple damage case. 

It is possible also under the law, for the Federal district attorney 
representing the district that you reside in to secure an injunction 
against a violator of antitrust laws. A United States district attorney 
can do that under existing law. You might consider that at your 
Chicago meeting. 

Any other questions, gentlemen ? 

Mr. Trout. Mr. Patman? 

The Cuarrman. Yes, sir. 

Mr. Trout. I feel sure and I believe other people who are connected 
with the baking interests, whether independent or chain groups, either 
one, feel like if there would be an investigation—and we feel that 
there should be an investigation of the trade practices of the large 
chain baking groups. I believe that the results would be appalling, 
that you would find, because if they had to explain why cep have 
certain practices in one area and not in the other area, I am afraid 
that they would be unable to explain why. 

The Crarman. I can assure you that this committee is going the 
full limit, and we will do what is necessary to get the job done. 

Mr. Trout. Thank you, sir. 

The CHAIRMAN. Without objection, the committee will stand in re- 
cess in this matter until 1: 30 this afternoon. 

(Whereupon, at 12:05 p. m., the committee recessed to reconvene 
at 1:30 p.m. of the same day.) 
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AFTERNOON SESSION 


The Cuamman. The committee will please come to order. Mr. 
Ashland, will you come forward, please. Do you solemnly swear the 
testimony you shall give before this investigating committee will be 
the truth, the whole truth, and nothing but the truth, so help you God ! 

Mr. Asuianp. I do. 


The Cuarrman. Do you have a prepared statement, Mr. Ashland? 
Mr. AsHuanp. Yes. 


TESTIMONY OF ORVILLE A. ASHLAND, LA CROSSE, WIS. 


The CHarrman. Your name is Orville A. Ashland, of La Crosse, 
Wis.; is that right? 

Mr. AsHuanpb. Yes, sir. 

The Cuarrman. You may proceed in any manner you choose. 

Mr. Asuuanp. Mr. Chairman and members of the committee, my 
name is Orville A. Ashland and I live in La Crosse, Wis. Except for 
a 2-year period in 1950-51, I have been an employee and gasoline 
dealer for Standard Oil Company of Indiana continuously from the 
time I got out of high school in 1928 down to the time that they refused 
to renew my lease effective July 31, 1955. I worked for the company 
as an employee until their stations were leased out in 1937 on account 
of the chainstore tax, and I then leased the station at State and Fifth 
Streets in La Crosse, Wis., which I operated as a lessee until 1950 and 
beginning again in August 1952 until my lease was terminated by the 
company. I would like to state for the committee the events which 
preceded the termination of my lease by Standard Oil Company of 
Indiana. 

At the beginning of April 1955, Mr. Canfield, sales representative 
for the company, called on me and stated that the two Clark Oil Co. 
stations in rosse were getting too much business and that Stand- 
ard Oil had decided that we dealers should reduce prices 2 cents to 
the same level as Clark’s, even though Clark stations sold off-brand 
gasoline. I said that I could not afford to do this, and he said that the 
company would give me 1.2 cents, CPA discount. 

CPA stands for “controlled price agreement” and he said that I 
would have to agree to reduce my price to the level the company dic- 
tated if I wanted to get this 1.2 cents discount. I said I could not 
afford to take the.0.8-cent loss and that I didn’t think that it would 
help our business or that it was necessary to compete with Clark on 
that basis. He then said that all the other Standard stations had 
agreed to cut the retail price on regular from 27.9 to Clark’s price of 
25.9 cents per gallon. But I still didn’t sign the agreement, which he 
gave me to sign in blank. 

Later, I learned from talking to other Standard dealers in La Crosse 
that he had lied to me about their signing up, as only 3 out of the 11 
of them had even heard of the proposal that day. Within a few days, 
however, most of the other stations had signed up, and Standard fur- 
nished them with circus-size price signs saying: “25.9,” which were 
posted on A-boards in front of the stations. With all this ae 
on the 25.9 price, my sales shrank because of the higher price whic 
it was necessary for me to charge. I then called Mr. Canfield and 
asked him for the same discount which the other stations were getting. 
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He refused me this discount unless I would sign the CPA. When I 
agreed to do this, the form of agreement was given to me to sign 
in blank, there being no figure in the spaces for the price that I agreed 
to charge and the discount I was to get. But when I objected, these 
figures were filled in at the district office in La Crosse. 

During the time that I refused to sign this agreement, I was paying 
1.2 cents more per gallon than most other Standard stations in La 
Crosse, notwithstanding that I asked to buy gas at the same price. On 
May 14, when I purchased gas, I found that discounts had been with- 
drawn and that new tank-wagon prices had gone into effect. 

The new tank-wagon prices were higher by 0.3 cent on regular and 
by 0.8 cent on premium than the prices which prevailed before the 
price war, and new retail prices reflected this increase. 

In my case, the new wholesale prices and the retail prices which 
1 established gave me a 0.3-cent gain in margin on regular, but no 
gain in margin on premium even though the company raised the tank- 
wagon price on premium gas by 0.8 cent. 

So far as the public was concerned, the a war resulted in its 
paying substantially higher prices for gasoline although dealers re- 
ceived little or no part of this increase. 

During the price war, Clark’s gallonage appeared to be very much 
reduced and at the conclusion of the price war, Clark set its price at 
114 cents under major brands instead of 2 cents under, as was the 
case previously. 

Even the 0.3-cent increase in margin which the new retail price 
which I established gave me, was objected to by the company 
1epresentative. 

During this period, I had another disagreement with the company 
over their demand for a 24-hour operation of the station. Gallonage 
went down at this station with the removal of Route 16 from State 
Street in front of the station to another route. ‘T’wenty-four-hour 
operation had been possible because of highway business prior to 
this change, but it then became unprofitable. Even so, I continued 
the 24-hour operation for 3 years because the company insisted on it. 

I had secured a contract for servicing post-office trucks, and in view 
of this the company salesman had said that he would try to get me a 
3-year lease from Standard. 

However, in November 1954, it was necessary for me to discontinue 
the 24-hour operation because of financial losses incurred, and I re- 
duced my hours to opening at 6:30 a. m. and closing at 12:30 a. m. 

In May 1955, I was shown a letter signed by Mr. Hegge, sales man- 
ager of Standard Oil of Indiana, stating that my lease would be 
terminated and that Mr. Canfield should find a new dealer for that 
station July 31, 1955. 

The reason contained in this letter was my failure to continue 
24-hour operation, though I believe that my unwillingness to have 
the company dictate my retail prices during the price war also was 
a factor in my being put out of the station. 

Being thus informed that I was to be canceled out by Standard Oil 
of Indiana, I was able to secure a lease for a station of another com- 
pany across the street, and I have been able to continue in the service- 
station business, which is my lifework. And I am grateful that all 
companies do not have the arbitrary and dictatorial policy which was 
then shown toward me by Standard Oil of Indiana. 
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The Cuarrman. All right, Mr. Ashland, Mr. Roosevelt is chairman 
of Subcommittee No. 5 that deals with problems like this. Possibly 
he would like to ask you some questions. 

Mr. Roosrvett. Mr. Ashland, I noticed one thing in your statement 
which interested me a little bit. You say that the reason that the 
company changed over from their own operation or their own sta- 
tions in 19387 was due to the chainstore tax. Up to that time they 
operated their own institutions entirely in Wisconsin ? 

Mr. Asuuanp. That’s right. I ran a service station under co-own- 
ership. I was an employee of Standard Oil Co. 

Mr. Rooseveur. Today there are no company-operated stations? 

Mr. AsHuanp. There is one in La Crosse, a training station, they 
call it. The other stations are all leased out. 

Mr. Roosevett. Your comments are very similar, I am sure you 
know, to the comments which have been presented to the committee in 
the past and, Mr. Chairman, I might say that they follow almost 
exactly the same pattern in every part of the country. 

The usual statement is that you operated an unprofitable station in 
other words that your gallonage was going down to such a degree that 
they felt they needed a new operator. Could you give me any figures 
at all as to your gallonage over the past 3 or 4 years, the total gallon- 
age or average gallonage monthly ? 

Mr. AsuLanp. In 1937 the gallonage was around 310,000 gallons a 
year. In 1939 I had that built up to around 475,000 gallons. Then 
I left there for 2 years. In the meanwhile the highway had been re- 
routed. In coming back there the gallonage had dropped to 250,000 
gallons, and I have not been able or I was not able to rebuild that, be- 
cause of the highway business being gone, and of different things hap- 
pening in La Crosse as far as building new service stations, keener 
competition and I was not able to rebuild that gallonage back up, but 
it did stay around 250,000 gallons a year. 

Mr. Roosevetr. So you have not had much change since you re- 
opened again after your 2-year lapse ? 

Mr. Asutanp. No; I have not. 

Mr. Roosevett. 250,000 gallons is a fairly good average from the 
indications we have had in the past. How does that compare with 
your competitors in your general area along the same route ? 

Mr. AsHLANnD. It is quite a bit more. Most of the service stations 
in that area are selling around 100,000 to 125,000 gallons a year. 

Mr. Roosrvett. So in other words your performance can hardly be 
said to be a poor performance. 

Mr. Asuuanp. I don’t think so. 

Mr. Roosrevett. Does your lease make any provision whatsoever for 
the company to set your hours of operation ? 

Mr. Asuianp. No, sir. There is one clause in my lease that states 
that—I can’t remember the wording—but the words are to the effect 
that they have no right to tell the lessee how to operate. They are not 
running the service station. ‘The lessee has complete control. 

Mr. Roosevett. Do you have a copy of your lease with you? 

Mr. AsHLanp. Yes, sir. 

Mr. Roosrvetr. Could you make it available to the committee for 
your record ? 

Mr. AsHLAND. Yes, sir. 
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Mr. Roosrverr. If it is agreeable can we enter that copy in the 
record ¢ 

The CuarrmMan. Without objection, so ordered. 

(The documents referred to are as follows:) 


La Crosse, Wis., July 15, 1955. 
Mr. O. A. ASHLAND, 


La Crosse, Wis. 


Dear Str: In accordance with the provision of cancellation clause of the lease 
between this company and yourself, dated July 15, 1954, covering premises in the 
city of La Crosse, county of I.a Crosse, and State of Wisconsin, more particularly 
described in lease No. B-2012: 

You are hereby notified that this company elects to and does hereby cancel 
said lease and that such cancellation will become effective on the 3lst day of 
July, 1955, being the end of the current term of said lease, and you are hereby 
notified to quit and deliver up possession of the above-described premises to this 
company on said date. 

Yours truly, 
STANDARD Ott Co., 
By D. J. Byers, Manager. 
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5003 
LEASE (B-2002) 


THis Mease made this. JF day bn . io 
between STANDARD OIL COMPANY, an Indi ron, i South Michigan Aveuee, “Chicago, Mlinols, 


hereinafter called LESSOR, and__ 


The Lessor heseby demises end leases to the Lesare the premises situated in the City of _@ Cxvese 
Chey t___ ap Grams . and State of I sas asisanieny tee parttontashy tient 
The East Hinsty (90) feet of Lot Ten (10) and the East Ninety (90) feet of lob Mine 


9), exsept the South Twenty (20) fect of lot Nine all in Block Thirty-Three 
{25 = the Original Plat of C= (now City) ee location ay = 


(HEREAFTER TO BE KNOWN AS LEASE NO. B-~2012) 
together with the buildings, fixtures, equipment, machinery and appliances located thereon, If any, inclading among others the following 


(See Schedule °C" Rider attached) 


TO HAVE AND TO HOLD unto the Lesee for » term commencing on the 286 day of AMNMSE — g 
and ending on the Ta _. dey of ___ ay -.. 1955_. and for__ 7 _______subsequent successive terms of one (1) 


year each; provided, however, that the Lessor or the Lessee may cancel this lease on the jist day of duly aaa 055 * 
{one (1) year after date of commencement of term of lease} .or on any anniversary of said date by giving tg the other party written notice 
of such cuncellation at least ten (10) days prior to the effective date of any such cancellation. 

The Lessee agrees to pay to the Lessor ay rent for the above described premises, equipment and appliances (if any be included), » 
cash monthly rental, as set forth in Paragraph “A” below, plus a rental based upon gasoline gallonage, as set forth in Paragraph a 
below. and im any event Lessee agrees to pay monthly a sum equal to the minimum cash amounts set forth in Paragraph “C” below; 


“A.” For each month during the term of this lease or amy renewal or extension hereof a cash rental as follows: 


For January $ oo For May $ ~ — For September 3280.00 
For February # 160,00 ects For June s 250.00 For October 3 260, 00 


For March - 5 160,00 puletentie For July bots For November $. + 180.00 Race 
For April 3 200,00 For August 280,00 For December § 160608 


“B." in addition to the cash monthly rental (A), the Lessee also agrees “te” the Lessor as rent for the above described 


equipment and appliances, a sum eqeal to cent ©) per gallon on all gasoline (not including 
naphthas, «tove and lighting gasolines and like products not customarily used in motor vehicles) delivered to said service station for resale 


“C~ In the event the total amount of rent paid by Lessee under —— “A” and Paragraph “B” above, or under Paragraph 

'B” singly if P. raph “A” shall be inoperative in this lease, shall less for any month of the term than the minimum amount 

oie set forth in this Pa for such month, then, for such oe Lessee shall pay as additional cash rent any deficiency 

necessary tv bring the total rent said month up to said stipulated minimum amount for said month. The total rent due to be paid in 

any month shall never be less than the minimum herein tipateaed tee for such month. In any month that the total amount paid under Paragraph 

“A” and Paragraph “B” (or under Paragraph “B” singly if Paragraph “A” be inoperative in this lease) shall equal or exceed the minimum 
rent for said month, as set forth herein, this Paragraph “C” shall be inoperative. 


“C” is as follows: 
For January $ 
For February & 
For March | ae 


Tot al ema. 2 Lessor at 


le Crosse, _.¢.om the Ist and 15th of each month. The rental provided for in Paragraph “A” shall be / 
one-half month in advance, ‘and the rental provided for in Paragraph “B™ shall be due at the termination of each one-half month, and ee h 
such payment shall be accompanied by Lessee's affidavit showing the date and amount of each delivery for resale of gasoline made (0 eh 
service station for the preceding one-half month; Provided, however, that if gasoline delivered for resale to such service station be supplied 
by Lessor, then the rental provided for in Paragraph “B” shall be due as and when deliveries for sale are made to such service station 
and paid by Lessee to individual making such delivery. Provided further, that if in a there shall be a deficiency due to bring 


the rental up to the specified minimum as provided in Paragraph “C™ above, such iency shall be due and payable on the last day 
of the month so involved 


74645—56—pt. 1——25 
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The Lessee hereby covenants and agrees as follows: 


1. That Lessee has examined and knows the condition 
situated thereon, acknowledges that he has received the 
Se eae or repair 


2. That Le sce will pay all water, light 
and appliances, together with the adjoini ‘ 
and appurtenances, including adjoining areas, 
Federal, State and municipal laws, rules, 
Lessee will pay any and all fees, licenses, 
and equipment or upon or with respect to any 
premises as well as any and all taxes upon 
cancellation or termination thervof, Lessee will 
as good condition as when rece.ved, ordinary wear 
negligence, excepted. 


3. Lessor, its agents and employees shall not 
whomsoever caused, to the peron or property 
from the Lessee's use, possession or — 
or removal of any —— thereon, whet! 
employees; and the Lessee for 
hold Lessor, its agents and employees, 


4 That Lessee will not carry on 
manufacture or occupation, or any nuisance, 
being contemplated that all times during 
gasoline service station and the handling, 
other petroleum products, and such other products 
Lessee will not erect, maintain nor permit any 
which would in any wise indicate that Lessor is 


3 That Lense will net comand os elie weep w be somutted 
any buildings or structures, nor make any permanent alterations in 
thereon, without first obtaining the written consent of ng Lessor ; cneee that, if oe 
‘nsing petroleum products be used for the > dapemsing produce supplied 
Coby agrees before such use to remove from equipment all decalcomanias, 
name of the Lessor. 


6. That Lessee will not assign, or encumber this lease, or sublet the 
and appliances or any part thereof, nor shal Chane esti anp lipn op Grounibontin to be glenel epnn the 
or any part thereof, without the written consent of the Lessor first had and obtained. 


IT IS FURTHER MUTUALLY COVENANTED AND AGREED AS FOLLOWS: 


7. That none of the provisions of this lease shall be construed as reserving to the Lessor any right to exerc 
the business or operations of the Lessee conducted upon the leased premises or to direct in any 
business and operations shall be conducted, it being understood and agreed that so ame as the 
lawful manner as herein provided, the entire control and direction of such activities shal 


It is further understood and agreed that Lessee shall have no aut! to 
tuatl cb the Lasser tr Sy Guten god Gan, aie ieiees ios tae aioe eee a at eo ee an 
work at the request uf the Lesece upon the leased premises shall be deemed to be employees jor agente ef the Lessor. 


8. That the Lessee may, epee the engtiten Jf Oe ta ee eeee to canes teens © Cain, nate 
ment, tools, fixtures, containers or machinery belonging to the Lessee and placed or installed 


9. That the Lessor may enter upon said premises at all reasonable times to examine 
changes or repairs to any of the structures on the leased premises as the Lessor may 
exercised in such manner as to interfere unreasonably with any business of the 


10. That if the Lessee shall fail to pay the rent in the amounts and 
fail to bony ant geste 00 OR ee ae 
kept and performed, or M the Lessee shall abandon, desert 
for a continuous of more than forty-eight hours without the 
adjudicated a ban rupt or make an assignment for the benefit of 
upon and/or seld upon execution, or shall by operation of la 
be appuinted for the Lessee or the interest of the Lessee under 
the term of this lease or any extension or renewal thereof, then 
right. at the Lesswr's election, either with or without 
the same, together with all ae machinery, equipment i 
the actual possession thereof, and such entry shall not be regarded a« 
wise unlawful, and upon euch entry this lease shall terminate 
addition thereto, may sue for and recover all — 

Lessor may so sue and recover without declaring 

any other remedies for the violation of this lease or an 

and are at the option and discretion of the Lessor, and the ae 
any other additional remedies not enumerated above. 

11. That the — of 
of any subsequent bre: 
rights or remedies upon 
co clioss Gen Cilio a oeeaiion oh the Lessor in the event of any 


SDtia cca ue 


Re rR ae 


thereof. If Lessor's tenancy shall terminate at any time, for 
the same time and both parties shall be relieved of all 
charges theretofore accrued. 


a NI a 


13. That obligation, agreement or understanding on the part of cither Bat aa {rom 
tao Og ee ee eet sal toeens cil chliguiionn, Glvenmente ond endereanlings being ow 


. fap for herein shall be considered as sabe ioe of ani if 
sar eS Ssh te tds mae men of a ty red a 


15. Tan fue dah cn ts Caen ae ee of rent f: the Lesess 
nied ee ane ak 9 ho ee eee el as a a ae oe fod] oom pep pee og by its Manager. 


Jn Blitness BWihereof, the parties hereto have caused these presents to be executed the day end year first above written. 
STANDARD OIL COMPANY, 





SCHEDULE "C" RIDER 
COMPLETE INVENTORY OF PHYSICAL ZQUIPMENT aT SS ¢ 50% 
LA CROSSE, WI SCONSTN 


1 Building - Service Station Underground Storage Tanks 


with__3 Stalls Capacity in Bbls. 


2 pee oye Sate Se noe 


Fuel Oil Storage Bols. 
: U/G Storage Tank (Drain Oil) 
1 __ Heat Radiation System 


: (Electric) Gascline Dispensine Pumps 
Ele c) Dongan #400 ’ a . 
= *netoenges 6 Tes ee pn Stieb oe 
SS - ——$3 tuoi? ~- 


2 Floodlight Pole % “6 
&_ Floodlight Reflector 
5 Island Light Pole = Revere 1 Pedestal Pump -gallon 


5 Island Aight Heflector - Revere Kerosene Qutfit 


Island Light Pole Ext. for Fidlt. lubricating Outfits 


wake vopein Gals,  M&E # 
Combination Hinged Floodlight Fole a sate 
Tae FIT Al, Cap, FIs 
Comb. Isl. Lt, & Fldlt. Reflector Stn apt” ar aa a 


es 


—_— 


3 Spot Light assembly coeaieicniacasin 
Comb. Island & Spotlight assembly sarrel Pumps 


/ 
§ 
' 
é 
4 
a 
ie 


ee 


Floodlight attach. for Island Light 


Yard Light sscr 
1 Desk - Mabog. - Flat Top ng, y) / Air Standards 1 - U.S. 1 - Curties 


Service Staticn Desk Top York Chest #1730 


Service Station Display Case 1 Comb. Tool Box & Shed-Metal 17- 


Merchandise Display Cabinet 1 Tire Rack - Metal - Outside #7-7202 


This rider co ry <f equipment issherewith made a part of that certain 
lease signed cn S%_, uttached heretc, and is subject tc 
all the terms , 


Dated this ay , 195%. 
STaNDARD OIL CuMF, 


By 


Inventory taki 
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SCHEDULe "C" bIDER Page 2 
CucFbiTE LiVENTURY UF PHYSICAL eCUIPMBeT aT SS #5003 


2 auto Service Lift Miscellaneous 


i Blow Heat Gun=- Ereuer #964, 1 - Tank for Testing Tubes 
a 5 - hotor \Al Reaskets 
Cabinet Type air Powered Lubricator 34 - Kotor Cil Rottles 
2 - 2'=allon Feamite Extinguishers 


Cabinet Type &.P. Hand Uperated 2 - hirrors 
~~ Lub. Dispenser Z - Toilet Poper Dispencers 
2 - Towel Cchinets 
Cabinet Type Hypoid Hand Operated ‘+1 - Curved Nossle Alewite £6315 
Lub. Dispenser 1 = 1/4" Flexible Tube ® #6317 
1 = l2-08, O11 Gun ed 
1 Cabinet Type Waste vil HKeceiver ' 1-1/2" Flexible Tube ® 
~~ "708680 2 - Pit Lift Jacks - U.S, 
Grease Sucket ~ <5¢ 1 = Car Washer - Curtiss 


3 Grease Gune Alaxite /6210 3-PushTypo " 7 
Air Prix 


Grease Gun Leader 
I” Grease Room ench 12!xl,' (983 
Grease Puup - 1lOU# 


Blackhawk wrench Set 


1 

So 

* 1 - set of 3 Alemite Hand Gms 

a 
1 - Portahle Reel ight 


Spring Spray Outfit - Geo 


heel Bank assembly~ 4-Reel 
Graco #17-5503 

Pneumatic Pump Elevator w/Pumps 
3-Purp Greco £17~5586 

Manual Elevator -w/Pump 


Panel Control assembly 
Greco 17-5585 
Cabinet Type Vacuum Cleaner 


? 

dikes 
downs 
Pista 


1 Ceiling steel - Air Hose 


3 Ceiling eel - Electric Cord 


- ‘ 
This rider covering pee e, equipment is herewith made a part of that certain 


lease signed on 19 » attached hereto and is subject to all 
the terms and coriditions/t orth. 


/ 
Dated this L$ day of 






195, . 


ZL. tz. Ch kcreck 





LEE 


j 
: 
a 
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Ferm 343-8 Rev. 5-5) 


CONSENT AGREEMENT AND RECEIPT iid 
O. Ae Ashland 


Thies rider ie to be part of a lease Letween Standard Oil Company, an Indiane Corporation, Lessor, and entiemman ot 


cuttiiieisnitinitiamemtenneemamda Wy Gan .. July 15, 1954 2 . covering the premises and Service Station located 
at or otherwise identified as follows: 


COSSL #5003 - 131 Fifth Avems North, la Crosoe, Wisconsin 


1h. The Lessee in the above described lease ronsents and desires that Lessor enter upon above described premises for the purpose of 
making certain repairs and improvements. 

2. The Lessee in the above described lease does hereby acknowledge receipt from the Lessor of the following equipment in 
addition to equipment listed in said lease and subsequent riders thereto, and agrees that the equipment below scheduled shall be 
subject to all of the terms and conditions in said lease and subsequent riders thereto 


1 - Automatic Tranaission Fluid Disporner 
1 - js#heeled Dolly 


3. The Lessee in the above described lease agrees that, except as herein modified and amended, said lease and all riders thereto 
shall be and remain in full faree and effect according to the terms thereof. 


4 The Lester in the above described lease docs hereby acknowledge the return of the equipment scheduled below aod the 


equipment inventory ts reduced thereby. 
Dated this KS day of Har ‘ 4 


STANDARD OF } o 







BY: 
—Mirfacer LEX#OR 


wee Cine OA 


i 
2 
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$003 
LEASE — 
1 o eo et 
Bease made this. BY : EES xX 3 


between STANDARD OIL COMPANY, en <amiuuian eit to pidigd dee 6 440 Seah Widigms Ansan Giimioe Weds 


ee ee Se 
wheee eddress ja... a rie yitth Avenue Worth, Le Grosse, erry 


hereinstier called LESSEE: =a ee 
WITNESSETH: That 
The Lessor hereby demises and leases to the Lessee the premises situated in the City of...2@ Grosse 


a te Wome og 004 State of... “SOOM, snare particuiaity bounded 


feenty (20) v2) Usa Rise (9), als ais le feos Ddttceee 


G3) oe ribs Oeiglanl. Mt af the Dm Town (now ity) of la Grease, Leeation = Souiwest 






(MERRAVTER TO BE GOWN 48 LEagE BO. 3-920) 
together with the buildings, fixtures, equipment, machinery and appliances located thereon, if any, including among others the following: 


De ag AD sian ss Sin 












ibe atm 


(See Sehetule "0" Rider sttashed) 


4 
4 
1 





TO HAVE AND TO HOLD unto the Lessee for « term commencing on the 2M __._ day of ____ Amgua _. 195. 
end ending on te Dn__dy ot___ 198A., and for___._____ subsequent successive terms of one (1) 
however, that the Lessor or the Lessee may cancel thir lease on the DAMM day of__daly _ 19s. &. 


year each; 
lone (1 yea ler date of commencement aterm o ese oon ay aniversary of eid date by giving fe the other ary writin ets 
of such cancellation at least ten (10) days prior to the effective date of any such cancellation. 





ma Tame Bay 9 Sc tl srg mlm ey 
below, and any event Lessee agrees to pay monthly a sum equal to the caiaioum ‘cadh amounts on tenth to Posngnegh below ; 
wih? Sor desks euiadhs tuum Gis Gen cb hitiias eo tng diene a dada iandh ee a 
For January 9.200000 For May «= 8 MBOROD For September 9.2hMe00 
For February $.200«00 For June = 2028 For October © 40ND 
For March 9.200000 For July 9290.00. >For November $.200,00 
For Apt) «= 8 900000 For Angun «= 8. AAQ00 For December $200.00 


— pmetes = cased cy pander lp retaomtaeta 


oy 






For each month during the term of this lease or any renewal or extension hereof the minimum rental referred to 










“C” is as follows: 

For Jenuery 9200000 see May 8290009 For September 9.260000 

For February §.200000 For June 8.2h0.00 For October $.@000U0 

For March 9200000 For July 2250.00 For November 3. 200.00 

For April 9200.0 For August $@2h0.00..... = For December $.200,00 

re of Lessor ot. 20. Copeland Avenue 
one-half month at ah ace mn ers peer Pend al or we pen eed at 
sino che pemellin conti cathe Vastiied tasion tal ted fst eg Ser ale of eminemade ooh 


by Lessor, te rena pve fon Perngaph sal dete dd when deter fore ee made fn wach vc 
pop a Dg dpdenw pk . Provided further, that be 
ae the specified minimum as provided in Paragraph “C” above, euch shall be due and payable on 


i 





i 









PRICE DISCRIMINATION 885 


The Lessee hereby covenants and agrees as follows: 


1. That Lessee has examined and knows the condition of said premises 
situated thereon, acknowledges that he has received the same im good order , 
representations as to the condition or repair thereof have been made by Lagsor or an 


2. That Lessee will pay all water, light and eee paren cel of Sane waht 
and appliances, together with the adjoining sidewalks and entrance driveways in repair; that he will keep said premises 
and a including adjoining areas, alleys sidewalks in clean, and healthful tion, will comply with all 
Federal, State and municipal laws, rules, regulations and ordinances with regard to the use and condition of the demised premises; that 


ae 


or removal of any equipment thereon, whether due in whole or in part to negligent 


ployees; and the Lessee for himself, his heirs, admi cal ictal oak inde od 
em $ |, hi executors, inistrators, successors to indemnify and 
hold Lessor, its agents and employees, harmless from and against all claims for such loss, damage, injury or casualty. " 


4 That Lessee will not carry on or permit upon the demised premises any offensive, noisy or dangerous trade, business, 
manufacture or occupation, or any nuisance, nor use the same mor allow the same to be used for any i 
being contemplated that all times during the period of this lease said premises shall be devoted mainly to the operation 
gasoline service station and the handling, storage and dispensing thereon and therefrom of motor fuels, motor oils and greases and 
other petroleum products, and such other products as are customarily handled, sold and distributed at a gasoline filling station. That 
Lessee will not erect, maintain nor permit any si insignia, or other advertising device upon or near the premises herein described 
which would in any wise indicate that Lessor is owner or operator of the business conducted upon the premises herein described. 

5. That Lessee will not commit nor suffer waste to be committed upon the said premises, and will not erect 
any buildings or structures, nor make any permanent alterations in or additions to the buildings, structures and equi 
thereon, ian first obtaining the written consent of the Lessor; except that, if any equipment included in this lease and used for dis 
pensing petroleum products be used for the of dispensin, => supplied by someone other than Lessor, then Lessee may and 
hereby agrees before such use to remove from suc! een ee 
name of the Lessor. 


ld ins seein sat aaa 


sf Seca daianes aaa bine 


6. That Lessee will not assign, or encumber this lease, or sublet the said premises, buildings, equipment, machinery 
and appliances or any part thereof, nor shall Lessee suffer any lien or encumbrance to be placed upon the | interest hereby created 
or any part thereof, without the written consent of the Lessor first had and obtained. 


IT IS FURTHER MUTUALLY COVENANTED AND AGREED AS FOLLOWS: 


7. That none of the provisions of this lease shall be construed as reserving to the Lessor any right to exercise any control over 
the business or operations of the Lessee conducted upon the leased premises or to direct in any respects the manner in which any 
business and operations hall be condected, i being wndareteed end agreed that ep long oc the Lesue chell cos exid promices ine 
lawful manner as herein provided, the entire control and direction of such activities shall be and remain with the Lessee. 


It is further understood and agreed that Lessee shall have no authority to employ any persons as agents or employes for 
behalf of the Lessor for any purpose, and that neither the Lessee nor any other persons performing any duties or engaging in. 
work at the request of the Lessee upon the leased premises shall be deemed to be employees or agents of the Lessor. 


8. That the Lessee may, upon the expiration of this lease or upon its sooner termination or cancellation, remove and all equip- 
ment, tools, fixtures, containers or machinery belonging to the Lessee and placed or installed by the Lessee upon the 

9. That the Lessor may enter upon said premises at all reasonable times to examine the condition thereof, and such 
changes or repairs to any of the structures on the leased premises as the Lessor may see fit, provided that such right not be 
exercised in such manner vs to interfere unreasonably with any business of the Lessee conducted thereon. 

10. That if the Lessee shall fail to pay the rent in the amounts and at the times and in the manner herein provided and/or shall 
fail to keep and perform or shall violate any of the covenants, conditions and stipulations of this lease on the part of the Lessee to be 
fags and gooliomed, ot & dhe Eames Oats t premi close the service station located thereon 
for a uous period of more than forty-eight hours without the consent of the Lessor first had and obtained, or if Lessee 
adjud! a rupt or make an assignment for the benefit of creditors, or if the interest of the Lessee under this lease, shall be levied 
upon Mex sold upon execution, or shall by operation of law become vested in another person, firm or ion, or if a Receiver shall 
be i the Lessee Lessee under this lease, or, if Lessee is an individual, in the event of his death during 
the term of this tease or any extension or renewal thereof, then and in any such event, the Lessor at any time thereafter shall have the 
right, at the Lessor’s election, either with or without process of law, to enter upon the premises herein demised and take possession of 
the same, together with all buildings, machinery, t and appliances situated thereon, using such force as may be 
the actual jon thereof, and such entry not be regarded as a trespass, nor be sued for as such, nor be regarded as in any 
wise unlawful, and upon such entry this lease shall terminate and become void and of no effect and shall be forfeited, and the Lessor, 
stn Ge, ony ato Gis ond eetete oo Cee ee oe ae ee ee eee or ke ee oe 
Lessor so sue recover without declaring this lease or entering into possession of t id premises; or Lessor pursue 
any other semedies for the vislation of thie leacs or any of ite covenants by the Lessee. The above eoumerated remedicn are ous t 

i , and the pursuit of any one shall not amount to an election and bar the pursuit of 


peak Sey 


it 


§s 


! 


11. That the waiver of any breach of any covenant, condition or stipulation contained herein shall not be taken to be a waiver 
q of any subsequent breach of the same or any other covenant, condition or stipulation, nor shall any failure of the to enforce 
5 rights or seek remedies upon any default of the Lessee with respect to the obligations of the Lessee hereunder, or any of them, prejudice 
4 or affect the rights or remedies of the Lessor in the event of any subsequent default of the Lessee. 


i 


12. Lessor is a tenant and not the owner of the above described premises and does not warrant that it has the ime to possession 
& thereof. If Lessor’s tenancy shall terminate at any time, for any reason whatsoever, then and in such event, this lease shall terminate at 
‘a the same time and both parties shall be relieved of all obligations hereunder, except the obligation of the Lessee to pay rent and other 
charges theretofore accrued. 5 * 
(Paragraph 12 is inoperative if the demised premises are owned by Standard Oil Company.) 
13. That obligation, agreement or understanding on the part of cither party to be performed shall be implied from any of 
the terms and goovinjons of eae chlagaielis Wabsomente ond enduretansings being cxpresely ext forth horde. 


M4, Any noti rovided for herein shall be considered as ly given as of the date of mailing if sent by: registered mail 
duly eddresses to either of the pertice at their address as shown i Rempaee of this lease. 


15. This lease shall not be binding upon the Lessor, nor shall any detivery of possession to or acceptance of rent from the Lessee 
bind the Locssr en this lease or otherwise, unless and until this lease shall have signed on f of Lessor by its Manager. 


In Witness Wihereol, the parties hereto have caused these presents to be executed the day and year first above written. 


Signed in presence of: ‘, C STANDARD 7 
ALY) 


AZ ey 






LESSOR. 


Ci Cal lara 
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SCHEDULE "C" RIDER Page 1 
COMPLETE INVENTORY OF PHYSICaL EQUIPMENT aT SS #5008 
La CROSSE, Wi COMSIN 
2 —s Building - Service Station Underground Storage Tanks 
with__3 Stalls ‘ ge in Bbls, 
2 Unit Heater i w 
1- 1-718 





. Puel Oil Storage Bols. 
2 Heat Radiation System 


Combination Hinged Floodlight Pole 
Comb. Isl. Lt. & Fldlt. Reflector 


Gasoline Dispensing Pum 
2 Transformers - Slectrie (Dongan #00) Make Wedel MEE 
6 as aS 
2 Floodlight Pole 
& Floodlight Reflector 
5 __ Island Light Pole = Revere 1 Pedestal Pump J-gallen 
$__ Island Light Heflector - Regere Kerosene Outfit 
Island Light Pole Hxt. for Fldlt. bricat. Outfits 
3 


Spot Light assembly 





Comb. Island & Spotlight assembly 


Floodlight Attach. for Island Light 2 air Compressor (Base, Head & Tank) 
; Wayne #17-5507 


Yard Light 2__ Electric Motor for air Compresscr 
TZ Chair — iahog. mz Westinghouse 


Desk = Mahog. - Flat Top #19 ot 2 Air Standards 1- U.S. 1 - Curtios 
~ Beupe 61359-1360 
1—Service—Stetien Beek Top. Ceed¢ 1 York Chest A730 
“I~ Dest - Metal #104) ame 


Service Station Display Case Comb. Tool Box & Shed-Metal 17- 


atten 
Merchandise Display Cabinet 1‘ Tire Rack - Metal - Outside g17=7202 
This rider covering inventory cf equipment is herewith made a part of that certain 


lease signed cn_} 19 53, attached’ hereto, and is subject tc 
all the terms and ccnditicns therein sct forth. 


Aa 
Dated this day of y wk , 1953. 


STaNDARD OIL CuMPaNY 


mm 


ipe 4. 
Invetiory taken by Ca, 





; 

a 
. 
4 
} 


ae BS 


fete 2 ts oo. 
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SCHEDULE "C" pIDER Page 2 
CUriPLETE DUVENTORY OF PHYSICaL BQUIPHENT aT SS # 5003 


ao auto Service Lift 


3. Blow Heat Gun - Breuer #9604 
Cabinet Type air Powered Lubricator 


Cabinet Type E.P. Hand Operated 
Lub. Dispenser 


Cabinet Type Hypoid Hand Operated 
Lub. Dispenser 


Cabinet Type Waste vil Keceiver 
Grease Bucket - 254 


3. Grease Gun — Alemite #6210 
air Prined 


___. Grease Gun Leader 
2 eae 0 


2. Spring Spray Outfit — Grasse 
2 Reel Bank assembly - &-Real 
#1.7-5583 
3. Pneumatic Pump Elevator w/Pumps 
3-te Graco 17-5586 
Manual Elevator w/ Pump 


3. Panel Control assembly 
Qraeo 


2% Cabinet ort Cieaner Z Ae we 


217-5959 
2__ Ceiling Reel - air Hose 
3. Ceiling eel - Electric Cord 


Miscellaneous 





cor arSaTEAPRTTETHE 
a 
ALP 
HE tet 
: 38S 


BE 

iN 
rat 

§ 

Be 


i 


crepe 
le 
Hot 

fi 


Te ee ee ee et tsa me 
: 
s 
as 
t 


This rider covering inventory - equipment is herewith made a part of that certain 


lease signed on__'+ 1 


the terms and c tions there 


By . 
ssor 


» attached hereto and is subject to all 
set forth. 


Dated this_a Y day of ) Zn 1%3_. 
STaDakD VIL COMPaNY 


- ce dil diiswnale 
io. 
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La Crosse, Wis., July 18, 1953. 
Mr. O, A. ASHLAND, 


La Crosse, Wis. 


Dear Sir: In accordance with the provision of cancellation clause of the lease 
between this company and yourself, dated July 3, 1952, covering premises in the 
city of La Crosse, county of La Crosse, and State of Wisconsin, more particularly 
described in lease No. B—732: 

You are hereby notified that this company elects to and does hereby caricel said 
lease and that such cancellation will become effective on the 31st day of July, 
1953, being the end of the current term of said lease, and you are hereby notified 


to quit and deliver up possession of the above-described premises to this company 
on said date. 


Yours truly, 
STANDARD Ort Co., 
By D. J. Byers, Manager. 


STANDARD Orn Co. (INDIANA), 
SALES DEPARTMENT, 


La Crosse, Wis., July 17, 1952. 
File: T. 


Subject: Form 32 lease, No. B—-732, dated July 3, 1952. 
Mr. O. A. ASHLAND, 
181 Fifth Avenue North, 
La Crosse, Wis. 


Dear Sir: Attached is an executed copy of the above lease. This is for your 
files. 


Yours truly, 
D. J. Brrrs, Manager. 








ST te 

















PRICE DISCRIMINATION 


LEASE 
“e 
i this a day of...» 


between STANDARD OIL COMPANY, an Indiane corporetion, with its 


hereinshter called LESSOR, and... Qs Ae 


hereinafter called LESSEE: 

WITNESSETH: That 

The Lessor hereby demises and leases to the Lesace the premises situated in the City of 4 Crosee 
County of .  Sreene ee . and State of _Mipeenaia. more particularly bounded 
The East Kinety (90) feet of Lot Ten (10) and the East Minety (90) fect of Lot Mine 
ie ee (20) feeb of los Mine (by all fa meee sed cton 


of the t of the Tow Ch ° > 
coun ox ba eee (now City) of La Crosse. Lesation - Soutinest 


















(HERERAPTER TO BS KNOWN 48 LEASE MO. B-732) 


together with the buildings, fixtures, equipment, machinery and appliances located thereon, if any, including amang others the following: 


(See Schedule "0" Rider attached) 











TO HAVE AND TO HOLD unto the Lessce for term commencing on the 200. dey of ___ MNOS ge 
ont cilities, on dea SA toy ot .. A . , wo, cnt tent ns ecdengeens eeentioeemn of eno. 00 


your caste poaniids beumen, that thn Karen on ths Sasmen omy cone Oe tant en Gal. toy ot Se ___ eal 
(one (1) year after date of commencement of term of lease) or on any anniversary of said date by giving to the other party written notice 
of such cancellation at least ten (10) days prior to the effective date of any such cancellation. 


The Lessee agrees to to the Lessor as rent for the above described premises, and appliances (if any be included), » 
coh mo tle os Panga a, fed gen, oat on ce hn emo 

“A.” For each month during the term of this lease or any renewal or extension hereof « cash rental as follows: 

For January 9.200000 For May 295200 Fer September 9 280200 

For February $220000 For june «= 8400000 For October © 9 BeOeOD 

For March 9.200800 _ Fer Jey 9200000 Fe November 9 290000 

For April 3 295-00 For August 3 20.0 For December 9 2390.00 ‘ 

“B.” In addition to the cash monthly rental 0 eR Int inten A oe tate ommee 


sTLas cats aad Hanan Gualines and Uke puuhints Gil Gnstuneiily unad Go entie wiiisioad Seliseend to anil covize ctatban fer cone 
“C.” In the event the total amount of rent paid by Lessee under “A” and Paragraph “B” above, ander Paragraph 

ee re eine qi candice ie. tante. Ghats: ton echeaein 

i set f in this for such month, then, for such month Lessee shall as additional cash reat 

















For June ; ioe 
For March 9 290000 Foe July =p OD rae November 
For April s. Bs. in For August + 280.00 enn For December $5 
All rent herein provided for shall, be dee and payable at the Division Office of Lessor «80 
__ dae Creates Wceem mim on the ist and 15th of cach month. The rental provided for in Paragraph “A™ shall be for 
one-half month in advance, and the rental provided for in Paragraph “B™ shall be due at the termination 
such payment shall be accompanied by Lessee's affidavit showing the and amoant of each delivery for resale of gasoline made to 
to 


service station for the preceding one-half month; Provided, however, that if gasoline delivered for resale 
by Lessor, then the rental provided for in “B” shall be due as 








i 


Tea oe [Te Hat By a iil 

if at ie ie lis i! i ie ie Ht uy 
fl : it Hi ue Hc ei 
Pn il ca aa i 
BI il tl fiph di 1 i fh a abs i re i 
li yi AH Te Pee iy “if fl He 
sell set tage ng tt bin i anal i 
a ie tiie Me i it He a 
a, aru tr 3 a1t: ii i if aa aan 
i a a a A a 
fig] 2 i i en) ee pi gE pee ry 4 5 

Telia | f Ins aH Hit il 1 Gti Nia a ae 

Ii esate a Eh ata? ih su Hil; 

iy bit Hi al leet ae eee ap Wie Win! 
vie isa rh} ffi a! Tt | Wa ii den finn 4 


390 


Hao © rene 


mn PO OE TT eae 


Ltn tm 


sent by registered meil 
of rent from the Lesee 


f of Lessor by its Manager. 


the day and year first showe written. 


be 
tning caprecty taal be 
the inn if 
bee A maition 
‘= 


we bn closed oS 


understandings 
as of 
1 of this 


STANDARD OIL COMPA’ 


» FD) 











| 
| 
| 
| 


oe ee 


soe pM ne 


4 
{ 








PRICE DISCRIMINATION 391 


SCEEDULS "C" RIDER Page 1 
COMPLETE INVaNTORY OF PHYSICAL EQUIPMENT aT SS # 5003 
La CROSSE, 


i Building - Service station Underground Storage Tanks, including 
with 3 Stalls Pipe Lines 


2 wate Unit Mester é 
1- A2 1- as ea 


SS eet ts et 











Fuel Oil Storage Bobls. #17- 








1__teat Hadiation Systex 
2 Floodlight Pole Gasoline Dispens 


§_ Floodlight Reflector o 





__§ __ Island light Pole 
Island Light Reflect 
2. Is eflector 
arene 


Comb. i Floodlight Pole ae a ork 
i 7 Comb. ° ° & Floodlight Refles. Ped stal l-plies 
Spotlight assembly + , oo 


Elect. Transf. #400) Kerosene Outfit 
Comb. Island & Spotlight assembly ee 
& Pele - 
Chairs = Steel - Resp. 
Desk = Mahog tp a9 
1 Dek = iat’ moa 
Service Station Desk Top 


Service Station Display Case 





Merchandise Display Cabinet 


Table 


2 air Compressor (Base, Head & Tank) 


2 Comb. Tool Box & Shed-Metal-717- 1 Electric Motor for air Compressor 


}. Tire Rack - Metal - Outside Q<17~7408 28 air Standards he Lh = Gartiss 
“_i York Chest 


This rider cov 
lease dated 
the terms and/gon 







ng inventery of equipment is herewith made a part of that certain 


19$2-, uttached hereto and is subject to all 
ons therein set forth. 


day of Jub, 19 2 


STanDanD VIL COMPANY 


IDE yese, OG Ghilav de 


Inventory taken by £. Le Z an LLh 


Dated this 
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2 auto Service Lift 








__} Blow Heat Gune Breuer 69604 


Cabinet Type E.P. Hand Operated 
Lub. Dispenser 


Cabinet Type Hypoid Hand Operated 
Lub. Dispenser 


Cabinet Type Waste vil Receiver 


Grease Bucket - 25% 


$_ Grease Gune Alemite #6210 
dip Prined 


Grease Gun Loader 


__} Spring Spray Outfit « Gree 
__2_ Reel Bank assembly < d-Reel 
17-5583 
2. Pneumatic Pump Elevator w/Pumps 
Pap Grace 7-$506 
Manual Elevator w/Pump 


3. Panel Control assembly 





Grace #1. 7-5505 
}._ Cabinet Type Vacuum Cleaner 





oreo $27-5959 
i Ceiling Reel - Air Hose 





§_ Ceiling eel - Electric Cord 









This rider covgging 
lease dated 
the terms an 









Dated this 





STaNDaRD VIL COMPaNY 








By. 
Lessor 


Cabinet Type Air Powered Lubricator 


mditjons therein set forth. 
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CucPLETE {NVENTURY OF PHYSICaL EQUIPHENT aT SS # §003 
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ventory of equipment is herewith made a part of that certain 
19§@, attached hereto and is subject to all 
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Porm 343-8 Rev. 3-51 


CONSENT AGREEMENT AND RECEIPT das) 


seen oe henenn Ste eae Sete een sus» de Ashland 
at or otherwise identified as follows: 





131 Fifth Aveme, Le Grosse, Miecenaia 


above described lease consents and desires that Lessor enter upon above described premises for the purpose of 


Lessee in the above described lease does acknowledge receipt from the Lessor of the following equipment in 
addition to equipment listed in said lease and subsequent thereto, and agrees that the equipment below scheduled shall be 


3. The Lessee in the above described lease agrees that, except as herein modified and amended, said lease and all riders thereto 
shall be and remain in full force and effect according to the terms thereof. 

4. The Lessor in the above described lease does hereby acknowledge the return of the equipment wheduled below and the 
equipment inventory is reduced thereby. 





BY: 
BY: 
Form 42-B Rev. 647 dou ) 
CONSENT AGREEMENT AND RECEIPT aoe 
la Crosse tél 


This rider is to be part of a lease between Standard Oil ae an Indiana Corporation, Lessor, and O. A. dshland 
ier ___., Lessee, dated___ say 2 2 i 


2 S24"... covering the premises and Service Station located 
at or otherwise identified es follows: 


131 - 5th Avenee Morth, le Crosse, Wissensin 


1, The Lessee inthe above described lease consents and desires that Lessor enter upon above described premises for the purpose of 
making certain repairs and improvements. 


2. The Lessee in the above described lease does hereby acknowledge receipt from the Lessor of the following equipment in 


addition to equipment listed in said lease and subsequent riders thereto, and agrees that the equipment below scheduled shall be 
subject to all of the terms and conditions in said lease and subsequent riders thereto. 


1 - Moter Oil Cabinet 


The Lessee in the above described lease agrees that, except as herein modified and amended, said lease and all riders thereto 
shall be and remain in full force and effect according to the terms thereof. 


4 The Lessor in the above described lease does hereby acknowledge the return of the equipment scheduled below and the 


equipment inventory is reduced thereby. 
bs wm, f 2 C ) a $2 


— 19 ee 
STANDARD on. pouraN 





LESSER 
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Form HOB Rev. 6-47 5003 
CONSENT AGREEMENT AND RECEIPT ( 2S) 
la Gresse = i. 


This rider is to be part of « lease between Standard Oil Company, eee eceS a Ash Lend on 


- Leser, dated Suly 20, 1951 _. covering the péemiees and Service Station located 
at or otherwise identified as follows 


131 - Sth Avenue North, le Crosse, Wisconsin 


L. “The Lessee in the above described lease consents and desires that Lessor enter upon above described premises for the purpose of 
making certain repairs and improvements. 

2. The Lessee in the above described lease does her wledge receipt from the Lessor of the following equipment in 
addition to equipment listed in said lease and subsequent Sn ee eee eS: the equipment below scheduled shall be 
subject to ell of the terms and conditions in said lease and subsequent riders thereto. 







3. The Lessee in the above described lease agrees that, except as herein modified and amended, said lease and all riders thereto 
shall be and remain in full force and effect according to the terms thereof, 
4 The Lessor in the above described lease does hereby acknowledge the return of the equipment scheduled below and the 


equipment inventory is reduced thereby. 
1 - Combination Tool Box & Shed - Metal 


alll Ne 


STANDARD OIL 


Form 42-5 Rev. 6-47 : i 5003 
CONSENT AGREEMENT AND RECEIPT (11-20-51) 
1a Grosse _ aiiteaniiy —Maee_ ~— 
0. A. Ashland 


This rider is to be part of « lease between Standard duly 20, 195 indiana Corporation, Lessor, and. 


. Lessee, dated —, covering the premises and Service Station located 
at or otherwise identified as follows: 


131 = Sth Aveme Morth, le Crosses, Miscensia 


1. The Lessee in the above described lease consent» and desires that Lessor enter upon above described premises for the purpose of 
making certain repairs and improvements. 


Be teen bb Be de eee) See Sem eee retedgn gunsigt oom. the Louse. cf he fleving enipann ip 
addition te equipment listed in said lease and subsequent ri thereto, and agrees that the equipment below scheduled shall be 
subject to all of the terms and conditions in said lease and subsequent riders thereto: 


im the above described lease agrees that, except as herein modified and amended, anid lease and all riders thereto 
full force and effect according to the terms thereof. 


in 
in the above described lease does hereby acknowledge the return of the equipment scheduled below and the 
is 


reduced thereby. 
Dated this Z . __day of 


STANDARD OIL 
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Form 42-B Rev. 647 $008 

E CONSENT AGREEMENT AND. RECEIPT (25603) 
This rider is to be part of « lease between Standard Oil Company, an Indiana Corporation, Lemor, and__@c A. Aghlaad 
. Lessee, dated___ duay 20, 195) _ . covering the premises and Serviee Stetion located 


at or otherwise identified as follows: 


131 - Sth Avenue North, La Crosse, Wiscensia 


The Lessee in the above described lease consents and desires that Lessor enter upon above described premises fer the purpose of 
making certain repairs and improvements. 
The 


2 hope fa Bo sheet Gemeet tape Dns ate yeni tne ta: lowe 6 Gn Sikes colees bs 
addition to listed in said lease and subsequent Se, OS eee Ga ae epnas Ue scheduled shal! be 
subject to all of the terms and conditions in said Jease and subsequent riders thereto. 





CONSENT AGREEMENT AND RECEIPT diss) 
la Grosse ; We. «4 
«ny 0. a (State) 


This rider ie to be part of a lease Letween Standard Oil Company, an Indiana Corporation, Lessor, and_ pieiniasatiibactindiattinemetaisiea 


————s§$§_ SeCUr , ee cciuihig 0s puaiedab bacendia wai 
at or otherwise identiGed as follows: 


131 Fifth Avenue North, Le Grosse, Miscensin 


1. The Lessee in the above described lease consents and desires that Lessor enter upon above described premises for the purpose of 
making certain repairs and improvements 
en a= im the above described lease does acknowledge receipt from the Lessor of the following equipment in 
Bp AEF in said lease and subsequent ri thereto, and agrees that the equipment belew scheduled shall be 
See Sarr ae aad cee ll tee ee cee hen Soe, 


3 ~ #3243 Revere Cluster Lights 


a ee 


3. The Lessee in the above described lease agrees that, except as herein modified and amended, said lease and all riders thereto 
shall be and remain in full force and effect according to the terms thereof. 


4. The Lessor in the above described lease does hereby acknowledge the return of the equipment scheduled below and the 
equipment inventory ie reduced thereby. 
3 - Single Spots 
nba Po ie GC. “7 “sa 
STANDARD OIL, COMPAN 
BY: yo a, 
. a LExXnoa 
x OG Chard 
0. Ashland 


74645—56—pt. 1——-26 


















396 PRICE DISCRIMINATION 


STANDARD Or. Co. (INDIANA), 
SALES DEPARTMENT, 
La Crosse, Wis., October 2, 1952. 
File: T. 
Subject: Form 342-B. 


Mr. O. A. ASHLAND, 


i EER e ae ioe aia 


La Crosse, Wis. 


Dear Sir: Attached is your copy of the above rider. This is for your files, 
Yours truly, 


D. J. Byers, Manager. 


Form 342-B “Rev. 3-51 






to] 
CONSENT AGREEMENT AND RECEIPT (24837) 
This rider is to be part of a lease Letween Standard Oil Company, an Indiana Corporation, Lessor, sna 00 Oe sand 







. 3 ‘ __.. Lessee, dated : se... , covering the premises and Service Station located 
at or otherwise identified as follows: 


132 Fifth Avenue Morth, la Grosse, Wsconsia 


L The Lessee in the above described lease consents and desires that Lessor enter upon above described premises for the purpose of 
making certain repairs and improvements. 


2. The Lense in tho shove deathbed Inet Gis‘tetihy Gtmewinty seats Gen Oe Louw of Gs tilleuis colpuen i 
olttien t equipnent lend te cult lem ond epee: Pies Savin, and gee Gp Se equipment below scheduled shall be 
subject to all of the terms and conditions in said lease and subsequent riders thereto. 









a 3 9th tle le 1 RP ac CORA 


Oy RA aes 


1 - gute Service Lift 


The Lessee in the above described lease agrees that, ex as herein modified and amended, said legse and all riders thereto 
shall ‘be and remain to fal force and effect according to the pthcay wl " . 


4 The Lessor in the above described lease does hereby acknowledge the return of the equipment scheduled below and the 
equipment inventory is reduced thereby. 


1 = Auto Serviees Lift 







Pl Sill CN NO eat 08 





Dated ii ee, wii A I a so a = 
STANDARD OIL COMPANY 
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0. &,. dchlana” LESSEE 
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Porm 42-8 Rev. 3-51 §003 
CONSENT AGREEMENT AND RECEIPT (216265) 
O. 4. Ashland 
This rider is to be of « lease Letween Standard Oil Company, an Indiana Corporation, Lessor, and 


at o otherwise identified as follows: 


131 Fifth Aveme North, le Crosse, Wisconsin 


See bp Oe Rat Sais be corer ant deen On Layee ete: egen ue Seontigs pute Oe Go eee 
making certain repairs and improvements. 
eth ne Lan Be dem trait inne tum ery uieesintys conten ben Gn Lass of Ge Sibvin exlpaee te 


listed in said lease and subsequent riders thereto, and agrees that the equipment below scheduled shall be 
eee del te terms and conditions in said lease and subsequent riders thereto. 





2 - Computer Puups 
3. The Lessee in the above described lease agrees that, except as herein modified and amended, said lease and all riders thereto 
shall be and remain in full force and effect according to the terms thereof. 
will Te Leas in Sp doe dente lease does hereby acknowledge the return of the equipment scheduled below and the 
2 - Computer Pumps 
Dated aa ai oe 1 Sg aia 
STANDARD OIL COMPANY 
BY: eS 
CO) tune 
BY . Cppiasdg 
0, 4. Ashland LESREE 
STANDARD O1L Co. (INDIANA). 
SALES DEPARTMENT, 
La Crosse, Wis., August 18, 1952. 
File: T. 


Subject: Form 342-B. 


Mr. O. A. ASHLAND, 
181 Fifth Avenue North, 
La Crosse, Wis. 
Dear Str: Attached is your copy of the above rider. This is for your files. 
Yours truly, 
D. J. Byers, Manager. 
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CONSENT AGREEMENT AND RECEIPT 4 
4 ag MES. 


(ey) 
This rider is to be part of a lease Letween Standard Oil Company, an Indiana Corporation, Lewor, snd Oo Ae Ashland = 
____ aly 3_ 29GB cevering the premices andl Service Station bergted 


Ne re rE Ee ee ee 
according to the terms 1 5 


the above described lease does hereby acknowledge the return of the equipment scheduled below and the 
reduced thereby. 


STANDARD OIL, COMPAN 


BY: C” < ec 
lg i. Kh lad/.., 


Mr. Rooseveir. The letter which you referred to as having been 
sent to you in May of 1955 as I understand by Mr. Hegge, is that 
correct ¢ 

Mr. Asuuanp. Yes. 

Mr. Roosrvext. Did it state any other reasons outside of the fact 
that you refused to stay open for a 24-hour operation ? 

Mr. AsHianp. No, sir. 

Mr. Rooseve.t. There were no charges of an unclean station or un- 
clean rest rooms or any of the other things that sometimes they use. 

Mr. Asuuanp. No, sir. That was the only reason. 

Mr. Roosevett. The only reason given? 

Mr. AsHuanp. That’s right. 

Mr. Roosevett. In other words, Mr. Chairman, it becomes obvious 
that the company was trying to impose a condition specifically elimi- 
nated by the contract itself and through the power of termination of 
the lease which was a 1 year lease? Is that correct? 

Mr. AsHianp. That’s right. 

Mr. Roosevett. Obviously they could enforce their will upon this 
operator or any other operator even though he was absolutely fulfilling 
and they did not allege any other violation of the contract whatsoever 
and therefore they were able to put him out of business. I might say 
that you were more fortunate than some in being able to find immedi- 
ately another station to operate. 

Mr. AsHuanpb. Yes, sir. The new station I have I was able to lease 
it for 3 years instead of 1 year. 

Mr. Roosrve.t. Three years instead of 1 year? 
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Mr, Asuuanp. That is right. 
Mr. Hux. Would you mind telling us who this new lease is with, 
whether it is a major oil company ? 

Mr. AsHianp. it is with the Citizens Independent Oil Co. and 
they are a jobber devtitennn Mobile products. 

Mr. Hux. As far as you are concerned individually, you got a very 
good lease from a major oil company ¢ 

Mr. AsHLAND. Yes, it is with the Citizens Independent Oil Co. and 
they are a jobber for Socony, it is a local jobber, but they do job a na- 
tionally known product. 

Mr. Rooseverr. Would you yield, Mr, Hill? 

Mr. Hinz. Yes. 

Mr. Roosrvett. The lease itself is not as I understand by Socony 
Vacuum ¢ 

Mr. Asuuanp. No. It issigned by the Citizens Independent Oil Co. 

Mr. Roosevett. Is it a straight 3-year lease or is there a cancella- 
tion clause in it, 30-day cancellation clause? 

Mr. AsHtanp. None whatsoever. 

The CuHarrman. Thank you very kindly. Mr. MacIntyre has a 
question to ask you. 

Mr. MacIntyre. You spoke about these off-brand dealers selling at 
the 2 cents less per gallon price than you had been selling and Stand- 
ard of Indiana asked you to cut down to their level. Do you know 
whether or not any such dealer near you was selling at different prices 
or were each one of them selling at any uniform price to their cus- 
tomers ? 

Mr. AsHianp. The prices were quite uniform as far as major oil 
companies were concerned. They were within one-tenth or two-tenths 
of each other. 

Mr. MacIntyre. Take any one of those dealers near you selling an 
off-brand gasoline, was he selling at different prices or was he selling 
at a single price 2 cents below the price you had been selling? 

Mr. AsHuanp. The off-brand dealers were all selling about 2 cents 
a gallon below the major oil company price. 

Mr. MacInryre. Selling at a nondiscriminatory 2 cents lower price? 

Mr. AsHuanp. That’s right. 

Mr. Roosrevett. Mr. Chairman, could I ask Mr. Ashland one more 
question ? 

The CHarrman. Yes, sir. 

Mr. Roosevetr. You state that after the price war ended the price, 
the differential instead of being 2 cents became 114 cents. Do you 
have any evidence that you could give to the committee as to whether 
this was done by agreement with Mr. Clark, the off-brand dealer in 
order to end the price war? 

_Mr. AsHuanp. I can’t prove what I heard. I heard that the major 
oil companies and their off-brand dealers or suppliers had gotten to- 
gether m Minneapolis and some kind of agreement had been made. 
I can’t prove it. I don’t know who was in on it. I heard there was 
something behind the scenes, that’s all I know. 

Mr. Roosrveur, Mr. Chairman, I think it might be revealing if the 
committee counsel could get in touch with the off-brand dealer to see 
if he made an agreement with the major supplier in order to have the 
competition eliminated. 
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The CHatrrman. We will have the counsel do that without objec- 
tion. 

Mr. MacIntyre. Can you give us the name of the off-brand dealer 
that was near you? 

Mr. Roosevetr. You said it was Mr. Clark? 

Mr. Asuiann. Clark Oil Co. 

Mr. Rooseve.r. Did you give us the name of the operators of the 
station ? 

Mr. AsHuanp. Mr. Black was running that station at the time of the 
price war. 

He is now running the station that I used to run. 

‘The Cuarrman. Thank you very much, sir. 

Is Mr. Devine here? 

Mr. Devine. Mr. Chairman, I apologize to this committee for being 
late. The committee convened at 2 o’clock yesterday afternoon. My 
counsel has my material and I beg your indulgence until he gets here. 

The CHarrman. Is Mr. Bison here? 

Mr. Bison. Yes. 

The Ciarrman. Are youwready to proceed ¢ 

Mr. Bison. Yes, sir. 

The Cuatrman. We will hear you, Mr. Bison. 

We are swearing all the witnesses: Do you solemnly swear the tes- 
timony you will give before this committee will be the truth, the 
whole truth and nothing but the truth, so help you God ? 

Mr. Bison. I do. 


The Cuamman. Mr. Henry Bison with the National Association of 
Retail Grocers. 


TESTIMONY OF HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


Mr. Bison. Mr. Chairman and gentlemen of the committee, I have 
a prepared statement. 


The Cuarrman. You may proceed, Mr. Bison, in any way that you 
choose. 


Mr. Bison. If it is agreeable with the committee, I will try to sum- 
marize my statement. 


The Cuarrman. That will be satisfactory, but we will put it all in 
the record. 


Mr. Bison. Thank you; I appreciate that. 
(The document referred to is as follows :) 


STATEMENT BY HENRY BIson, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS 


Mr. Chairman and gentlemen of the committee, the National Association of 
Retail Grocers, which I have the honor to speak for here today, represents inde- 
pendent retail grocers across the Nation. Its membership includes small and 
medium stores, as well as large independent supermarkets. 

In addition to having members operating in every State of the Union, affiliated 
with it are approximately 400 State and local grocer trade associations. Most of 
its members have an annual sales volume of approximately $250,000, but some 
7,000 have a sales volume under $100,000 a year, while 15,000 members are in the 
supermarket classification. The methods of operation followed by its members 
range from service stores to complete self-service. 

This association, therefore, represents independent food retailers of all sizes 
and types of operation. Its members make up a large cross section of all inde- 
pendent retail grocers in the United States. 
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Independent retail grocers generally refers to operators with 10 or less multi- 
units... Those having 11 or more stores under 1 operation or control are referred 
to as chains. In 1954 independents had combined sales of $21,636 million, which 
amounted to slightly less than 62 percent of total grocery-store sales in the United 
States for that year. 

At the outset I should like to say that it is always a high honor to appear 
béfore this committee. Its oufStanding record of public sérvice in helping to pre- 
setve equality of opportunity for small business, and thus strengthening our com- 
petitive system, is a remarkable accomplishment which its distinguished chairman 
and members may take just pride in. For our part, we are glad of this oppor- 
tunity to acknowledge our gratitude for the public service you have rendered. 

These hearings were called to hear testimony dealing with the Robinson- 
Patman Act. First I should like to describe briefly why the Robinson-Patman 
Act is of such great importance to independent retail food merchants. 

In the early 1930’s oppressive discriminations had spread throughout the 
economy on such an unprecedented scale that great concern was expressed in 
Congress and elsewhere over the survival of independent merchants and manu- 
facturers. 

As a result, Congress ordered two investigations. The first was conducted 
by the Federal Trade Commission which made its report in 1934. Another 
was conducted by the Patman committee which made its report in 1936. 

THe Fedéral Trade’ Commission reported as follows : 

“Ms ‘shéwn elsewhere, thé ability of the chain‘ store to obtain its goeds at 
lower cost than independents and of large chains to obtain goods at lower 
cost than small chains is an outstanding feature of the growth and develop- 
ment of chain store merchandising. These lower costs have frequently found 
expression in the form of special discounts, concessions, or collateral privileges 
which were not available to smaller purchasers. * * * 

“There were interviews with 129 manufacturers in the grocery group, 76 of 
which admitted that preferential treatment in some form was given. Thirty- 
three of the manufacturers interviewed stated positively that threats and 
coercion had been used by chain store companies to obtain preferential treat- 
ment.” 

The Patman committee report produced additional evidence of endless price 
discriminations in favor of very large retailers over their smaller competitors. 
It disclosed that over $6 million was paid by manufacturers to 1 chain in 1 
year. These payments were made under the guise of advertising allowances. 

The evidence was overwhelming that price discriminations were so rampant 
as virtually to destroy equality of opportunity to compete in many lines of 
business. It was agreed by virtually every fairminded person that such con- 
dition was causing irreparable harm and injury to the political, social, and 
economic interests of the people. 

On June 19, 1936, the Robinson-Patman Act became law. This date marks 
a new era-when for the first time a really serious effort was made to protect 
the riglit of independent business to compete on a basis of fairness and equity 
with all competitors regardless of size. This represented a long step forward 
for it gave full recognition to the fact that in order to preserve free competi- 
tion, fair competitive practices must be required as a national policy. 

For the past several years there has been a concerted drive to obtain legis- 
lation which would give large business interests the right to strangle their 
independent competitors by getting unfair price discriminations, regardless of 
the competitive effect. Lately a majority of the Attorney General’s Committee 
has not only given support to these legislative efforts to weaken the Robinson- 
Patman Act, but has suggested additional ways and means for diluting its 
provisions by means of changing the interpretation and application the Federal 
Trade Commission gives to them. 

Those who are supporting this drive want to make it lawful for a manu- 
facturer to sell the same goods in the same quantity to a large favored dis- 
tributor at a low price while selling to small distributors at a higher price. 

Plainly this hurts the independent retailer, for no matter how efficient he 
may be in selling his merchandise, it will not make up for the penalty forced 
upon him in higher prices he must pay to his supplier. 

The retail food industry is characterized by many thousands of enterprises 
of all sizes. This industry has.within it some of the lar¥est distributive enter- 
ete in the country. One in particular has annual sales amounting to over 
$4 billion in 1 year. There is therefore a wide disparity in resources between 
the competitive units operating within this industry. 
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In such a situation one of the necessary functions of the antitrust laws is 
to preserve true competition between units of all sizes so that efficiency and 
not mere size or financial power will determine success or failure in the market. 

Small business believes strongly in the necessity for keeping competition strong 
and vigorous. Theer is no other way for it to succeed and grow except by com- 
petition. However, the competition small business believes in is fair competition 
as opposed to the “anything goes” type of contest, in which a smaller rival can 
be crushed without restraint, so long as so-called competitive methods are used to 
accomplish this purpose. 

The Robinson-Patman Act and the other antitrust laws have helped to prevent 
undue concentration in the retail food business. The result has been that in this 
industry price competition, and other forms of competition as well, are vigorously 
at work. Administered pricing is unknown in this industry. Consumers have 
benefited from the maintenance of true competition in retail food distribution by 
having at their disposal the most efficient retail food stores in the world. This 
would not have been possible if independent food merchants were frozen out of 
the market by abusive practices of large distributors. 

For this reason it is disturbing to independent distributors that those who 
are now attacking the Robinson-Patman Act are attempting to stigmatize the 
act as preventing competition. This act has never prohibited anyone from compet- 
ing or from meeting competition. It does require, however, that when a price cut 
is given to a big mass distributor, it also be offered on equal terms to merchants 
who are competing with him. The purpose of the Robinson-Patman Act is to 
protect competition by encouraging price cuts to small as well as large business. 

In view of the economic issues involved in the current assault on the Robinson- 
Patman Act, it is clear that what is at stake is not freedom to compete but 
elemental justice and equality of opportunity for business regardless of size. 

We have seen time and again that a competitive balance between big business 
and small business. is not possible unless both are on an equal footing so that 
efficiency and not size or financial power will determine success or failure. 

The attack now being waged against the Robinson-Patman Act seems to be 
based on the mistaken conclusion that there is a basic conflict in philosophy be- 
tween the Sherman Act and the Robinson-Patman Act. 

First, let us understand what is meant by this charge. It seems fairly obvious 
that in substance it means that the intent and object of Congress in enacting 
the Sherman Act was contrary to what it intended when it passed the Robinson- 
Patman Act. In other words, that the object of the Robinson-Patman Act is 
antagonistic to the object of the Sherman Act. Both statutes work at cross 
purposes; they are mutually inconsistent or hostile and therefore antithetical. 

To examine the soundness of this position, we should first look at what Con- 
gress intended the purpose of the Sherman Act to be. 

A basic consideration was of course the desire to preserve and encourage those 
conditions in the market which gave the public the benefit of competition. But 
the primary object of the Sherman Act was not limited to preventing concerted 
action in restraint of trade or actions that monopolize trade. These were its pro- 
hibitions in a generic sense, but one of the fundamental purposes of the Sherman 
Act was to secure equality of opportunity for business regardless of size. The 
Sherman Act, it will be remembered, grew out of the economic condition of the 
times. These conditions were marked by a vast concentration of financial power 
which came into being as a result of combinations familiarly known as trusts. 
The results was that competition was injured, but it was more than that which 
caused concern. An injury was inflicted, businessmen driven out of the market 
and through them the public at large was injured. It was this oppression on 
thousands of individuals that brought about the public injury which gave birth 
to the act. 

Justice McReynolds stated this is 1923 when he said: “The Sherman Act was 
intended to secure equality of opportunity and to protect the public against evils 
commonly incident to monopolies and those abnormal contracts and combinations 
which tend directly to suppress the conflict for advantage called ‘competition.’ 
*** U. 8. v. American Linseed Oil Co. (262 U. S. 371, 388). The same thing 
was said by the Supreme Court in Ramsay v. Assoc. Bill Posters of the U. 8S. and 
Canada, et al., (260 U. S. 501, 512), where it held that “The fundamental pur- 
pose of the Sherman Act was to secure equality of opportunity and to protect 
the public against evils commonly incident to destruction of competition through 
monopolies and combinations in restraint of trade.” 

It is perhaps significant that Congress did not use the word “competition” 
in the Sherman Act. This may have been because, as is indicated above, Con- 
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gress did not legislate simply in support of an abstract concept, but rather 
intended to protect the rights of the people. Certainly one of its concerns was 
the arbitrary use of economic power to force smaller competiters out of business, 
or to coerce them into selling out or joining with the combination. The right of 
freedom to trade on the part of individuals was manifestly intended to be pro- 
tected by the Sherman Act. 

So we may observe that those who see a conflict between the Sherman Act 
and the Robinson-Patman Act look at the purpose of the Sherman Act simply 
in terms of an abstract principle, namely competition. They do not see that 
competition was not the complete end but a means to an end which was to be 
served by the act. 

But let us meet the critics of the Robinson-Patman Act on their own ground 
by assuming that the Sherman Act was devoted to nothing more than requiring 
a state of competition. Can it then be said there is a fatal conflict between 
both laws? The answer is no unless you assume that the public is only injured 
when there is a monopolization of trade. This presumes that unrestrained 
competition is not detrimental and herein lies the fallacy that destroys the 
argument used by those opposed to the Robinson-Patman Act. 

Obviously, where there is a wide variance between the size and financial power 
ef competitors, the larger concerns can use predatory competitive methods to 
injure the ability of their smaller competitors to stay in business and compete. 
In other words, a method of competition fair among equals may be very unfair if 
applied where there is inequality of resources. Mr. Justice Brandeis expressed 
this thought and made it in more convincing terms when he said: 

“Unrestricted competition, with its abuses and excesses, leads to monopoly, 
because these abuses and excesses prevent competition from functioning properly 
as a regulator of business. Competition proper is beneficent, because it acts 
as an incentive to the securing of better quality or lower cost. It operates also 
as a repressive of greed, keeping within bounds the natural inclination to exact 
the largest profit obtainable. Unfair and oppressive competition defeats those 
purposes. It prevents the natural development which should attend rivalry 
and which gives success to those who contribute most to the community by their 
development of their own business and the exercise of moderation in the exaction 
of profits. It substitutes devious and corrupt methods for honest rivalry and 
seeks to win, not by superior methods, but by force. Its purpose is not to excel, 
but to destroy.” (The Words of Justice Brandeis, pp. 55—56.) 

Certainly economic history has established the fact that unfair competitive 
practices have themselves brought about a destructive suppression of competi- 
tion detrimental to the general public. I have mentioned the Federal Trade 
Commission investigation prior to the Robinson-Patman Act. But other search- 
ing investigations, such as those conducted by the Temporary National Economic 
Committee, also support this conclusion. And in the food distribution industry, 
one need only read Judge Lindley’s opinion in the A & P case (67 F. Supp. 626) 
to see how unrestrained competition can be used as a weapon to destroy 
competition itself. 

Thus, those who find a conflict between the Sherman Act and the Robinson- 
Patman Act think in terms of absolutes. For hundreds of years mankind has 
fought absolute political power because it leads to despotism. This same kind 
of power exercised individually and under the name of competition is now being 
advocated in the economic sense by those who claim the Robinson-Patman Act 
restrains competition and there should not be any limitation imposed even when 
the process becomes oppressive and unfair. For some reason these detractors 
of the Robinson-Patman Act do not see that absolute power leads to monopoly 
in the economy, just as it leads to despotism in political society. They seem un- 
able to understand that unrestrained competition is self-defeating. Therefore, we 
find that as a matter of fact the Sherman Act and the Robinson-Patman Act 
complement each other for they deal with two phases of the same problem. 

But there is another basic misunderstanding by those who contend there is a 
conflict between the Sherman Act and the Robinson-Patman Act. Very often 
they will say the Sherman Act tells business to compete and the Robinson- 
Patman Act tells them they cannot compete. 

Now anyone who has carefully examined these laws with objectivity knows 
this is not so. But rather than spend a great deal of time going into details 
it may suffice to point ont the erroneous conelusion which seems to be at the core 
of the charge that the Robinson-Patman Act forbids businessmen from competing. 

Stated simply, those who adhere to this thinking assume that there is no dis- 
tinction between “price discriminations” and “price cuts.” One of the clearest 
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and most rewarding manifestations of competition at work is price cuts, and cer- 
tainly if the Robinson-Patman Act prevented competition from asserting itself 
through price reductions to the consumer, it would be anticompetitive in effect. 
But national policy can be against price discriminations without being anti- 
competitive. And those who find so much fault with the Robinson-Patman Act 
have yet to present a factual case history where the prevention of harmful 
price discriminations has prohibited price cuts from being passed on to 
consumers. 

It is no wonder that convincing factual proof of this nature has not been pro- 
duced, for the evidence to the contrary is overwhelming. 

The food-distribution industry is an excellent example demonstrating that the 
Robinson-Patman Act encourages price competition. And this industry is a par- 
ticularly good place to test the effect of the act, because close to a half million 
enterprises of all sizes from the largest to the smallest are engaged in it. In 
fact, the act itself was written to a large extent with food distribution in mind. 

What do we find after 20 years of the Robinson-Patman Act? Let me quote 
from a report of the A. C. Nielsen Co., a leading marketing research organization : 

“It goes almost without saying that the majority of the owners, operators, 
and managers of today’s food markets are among the keenest, liveliest, most 
alert, and best informed people in any line of activity. They are competing in- 
tensely with one another, and also with other retail firms for the lion’s share 
of the richest prize in the world—the annual individual income of the United 
States population. These retail food merchants must be on their toes to make 
the progress that has been evident since the end of the last war. And it may be 
confidently expected that they will remain well in the forefront, counted among 
the 1mnost aggressive and openminded leaders of the business world.” 

Intensely competitive conditions in retail food distribution have prevailed 
because this field has been open for small firms to enter, prosper, and grow. 
This is another way of saying that equality of opportunity has prevailed. Con- 
sumers have benefited from substantial progress in improved distribution 
techniques and other advancements that have come about within the last two 
decades under the Robinson-Patman Act. Anyone who visits a modern food store 
of today or who will take time to observe the vigorous price competition that 
goes on day by day for the consumer’s food dollar will see factual evidence 
that the effect of the Robinson-Patman Act has been to encourage price cuts 
and promote competition. 

Those who contend the act harms the competitive process almost invariably 
argue their case on a theoretical basis. Unfortunately they have not tested the 
soundness of their arguments by examining markets where the Robinson-Patman 
Act has had an important role in shaping policy. If this act is as bad as they 
say it is, it should not be too difficult to prove this from 20- years of experience 
under the law. 

But if the opponents of the act are not willing to do this, and prefer to rely 
entirely on theory to support their position, we would ask them to reexamine the 
basis of their supposition that price discriminations and price cuts are two forms 
of the same thing. 

Actually they are quite different. Price cuts, if they are to have maximum 
benefits in a market, must be available to all competing buyers in that market. 
Price discriminations, by their very nature, are not given to all competing 
buyers in a market. They are given to a favored buyer who, because of financial 
resources, is able to abuse its buying power to gain an unnatural and over- 
powering advantage over its nonfavored competitors. It is frequently implied 
that the recipients of price discriminations are the “efficient,” while those who 
are the victims of this practice are the “inefficient.” This is patently absurd, 
for certainly superior resources and a willingness to abuse them is not a 
measure of efficiency, but nevertheless the assumption that the “inefficient” 
are protected by the act is the underlying foundation for the unjustifiable 
attacks being made on this law. 

That consumers do not benefit from price discriminations is a matter of 
record. In the Automatic Canteen case (346 U. S. 61), the Federal Trade Com- 
mission introduced evidence that Automatic Canteen received, and in some 
instances solicited, prices as much as 33 percent lower than prices quoted other 
competing candy purchasers. Yet this did not result in correspondingly reduced 
prices charged consumers. Here we see from actual experience one basic 
difference between price discriminations and price cuts. 

I should now like to discuss two features of the Robinson-Patman Act that 
are the subject of considerable attention. They are the “good faith meeting of 





PRICE DISCRIMINATION 405 


competition” proviso in section 2 (b), and the restriction on the payment of 
brokerage contained in section 2 (c). 

There is now pending a bill H. R. 11, introduced by the chairman and sup 
ported by many Members of the House, for the purpose of closing the loopholes 
created in the act by the decision of the Supreme Court in the Standard Oil of 
Indiana case. ‘The Court held in this ease that good faith was a complete 
defense to a charge of price discrimination under section 2 (a) of the act. In 
our view this interpretation substantially weakened the act because it allows 
abusive price discriminations without regard to the injuries to competition 
caused by them. The purpose of the Robinson-Patman Act as well as the other 
antitrust laws is to maintain and promote competition. In keeping with this 
purpose, Congress in enacting this law intended to leave to the Federal Trade 
Comfuission the matter of determining whether the competition to be met was 
such as to justify the discrimination that was given. This is shown from the 
following statement by the chairman of the House managers of the conference 
report on the Robinson-Patman bill dealing with the good faith defense: 

“* * * Tt is to be noted, however, that this does not set up the meeting of 
competition as an absolute bar. It merely permits it to be shown in evidence. 
This provision is entirely procedural. It does not determine substantive rights, 
liabilities, and duties. It leaves it a question of fact to be determined in each 
ease, whether the competition to be met was such as to justify the discrimination 
given. 

“This procedural provision cannot be construed as a carte blanche exemption 
to violate the bill so long as a competitor can be shown to have violated it first, 
nor so long as that competition cannot be met without the use of oppressive 
discriminations in violation of the obvious intent of the bill. 

“If this proviso were construed to permit the showing of a competing offer 
as an absolute bar to liability for discrimination, then it would nullify the act 
entirely at the very inception of its enforcement, for in nearly every case mass 
buyers receive similar discriminations from competing sellers of the same 
product.” 

Our basic objection to the interpretation placed on section 2 (b) by the Supreme 
Court is that its effect is to allow a large buyer who has received a low price 
on a commodity from one supplier to extract legalized discriminatory prices 
from other competing suppliers. A chain reaction is thus set up which could 
result in a law that honors its breach and condemns its observance. A man’s 
purpose is not a measure of his public duties. Good faith should not be para- 
mount above all other considerations. If the effect of a discrimination may be 
substantially to injure competition, then the purpose of the act is being violated 
and it does not make sense to permit the practice. To hold otherwise makes 
protecting the economy against harmful practices to competition secondary in 
importance to the freedom of individuals to carry on discriminatory practices. 
For this reason H. R. 11 is necessary to restore the vitality and effectiveness of 
the Robinson-Patman Act. 

Turning now to the brokerage clause (sec. 2 (c)), it is a matter of record that 
one of: the chief sources of harmful. price discriminations prior to the act was 
brokerage payments by suppliers to large buyers. In House Report No. 2287, 
74th Congress, 2d session, it was stated: 

“Among the prevalent modes of discrimination at which this bill is directed, 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker, and through 
whom they demand that sales to them be made.” 

So great was the evil caused by brokerage payments to buyers that Congress 
saw fit to prohibit the practice absolutely without any exception and in plain 
terms without a trace of equivocation. 

The injuries and hardships which preceded writing section 2 (c) into the act 
lives as a vivid memory in the minds of many independent grocers. They regard 
the entire Robinson-Patman Act, including the brokerage section, as necessary 
for the protection of their right to compete on a basis of fairness and equity 
with all classes of competitors regardless of size. 

True brokerage is first, last, and always a payment for services to the manu- 
facturer or supplier who pays the bill. These services must be rendered to the 
supplier in value’s worth or the payment is not earned and in fact becomes a 


fictitious or false brokerage more commonly known as a price discrimination 
or rebate. 
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Such false brokerage payments to buyers (payment for services to the manu- 
facturer which have not been rendered) was a principal form of price discrimina- 
tion against independent retailers before section 2 (c) became law. The practice 
of giving payments of this type to large mass buyers was precisely the reason 
why brokerage fees made to buyers were prohibited by the act. 

The report of the Attorney General’s Committee To Study the Antitrust Laws, 
while not very specific, recommends that Congress amend section 2 (c) in: such 
a way as to allow buyers to receive brokerage payments from sellers or suppliers. 
The Committee seems to think that if the words “for services rendered” are 
recognized as a limiting factor, no harm will result. But the question remains— 
services rendered to whom? Certainly a direct buyer who wishes to buy as 
cheaply as possible holds an interest incompatible to the seller. To permit 
payment of brokerage from seller to buyer on the theory that the buyer is 
rendering a service to the seller fails to recognize the realities of the relationship 
between both parties. 

It also fails to take account of the situation that will develop in the market, 
for experience teaches that if buyers are permitted to receive brokerage preferen- 
tial treatment will result. In an industry where a discrimination as little as 
2 percent can mean the difference between profit and loss, alowing mass buyers 
to extract brokerage fees from suppliers, which may run as high as 5 percent, will 
deprive independent retail food distributors of an equal chance to compete. 

The Attorney General’s Committee’s report seems to assume that applying the 
phrase “for services rendered” will be sufficient to prevent harmful discrimina- 
tions. This overlooks the fact that the meaning of this phrase has not been 
settled and is open to a wide difference of interpretation. It also disregards the 
difficulty the Federal Trade Commission would have in supplying the proof needed 
to establish that the brokerage fee paid to a mass buyer is not justified by the 
services rendered. Attempts by the Commission te prohibit discriminatory pay- 
ments of this nature would certainly require lengthy proceedings delaying 
enforcement. Producing proof of a violation according to a standard allowing 
payments under such a vague standard as “for services rendered” will prove 
formidable if not impossible for the Federal Trade Commission. 

Gentlemen, my closing remarks are directed to the urgent need for passage of 
H.R. 11. Since the decision of the Supreme Court in the Standard Oil case (340 
U. S. 231) we have observed a gradual deterioration in the effectiveness of the 
Robinson-Patman Act. The defense of meeting competition was held by the 
Court in this case to be complete, regardless of the competitive injury caused by 
the discrimination. 

When a discrimination is of such seriousness that it may injure competition 
substantially or tend to create a monopoly, good faith should not be controlling 
and paramount to the larger interests of the public. The controlling considera- 
tion should be the impact of the practice on competition. 

We thought Congress intended this result when it enacted the Robinson-Patman 
Act, but the Supreme Court has held otherwise. This turn of events now finds us 
with an act to prevent harmful price discriminations actually justifying them. 
The weakness of the present law is such as to give cause for concern that the act 
will become so unmeaningful and impotent as to be a dead letter. 


Mr. Bison. I would like to first state the organization I represent 
here. It is the National Association of Retail Grocers. It represents 
the independent retail grocers across the Nation. Its members include 
small and medium stores, as well as large independent supermarkets. 

In addition to having members operating in every State of the 
Union, affiliated with it are the 400 State and local grocer associations. 
Most of its members have an annual sales volume of approximately 
$250,000 a year and some 7,000 have sales volume over $100,000 a year, 
while 15,000 members are in the supermarket classification. The 
methods of operation of its members compose the complete range from 


self-service stores to service stores, in other words every type of opera- 
tion. 


The association represents independent food retailers of all sizes and 
types of operation. Its members make up a large section of all inde- 
pendent grocers in the United States. 
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Now “independent” retail grocers’ generally refers to operators with 
10 or less multiunits. Those having 11 or more stores under one 
operation or control are referred to as chains. In 1954 the independ- 
ents had’ combined sales: of approximately’ $21,636 million, which 
amounted to slightly: less than 62 percent of the total grocery store 
sales in the United States: 

At the outset, Mr. Chairman, and gentlemen of the committee, I 
should like to say that it is‘always a high honor to appear before this 
committee. Its outstanding record of — service in helping to 
preserve equality of opportunity for small business and thus strength- 
ening our competitive system is a remarkable accomplishment which 
its distinguished chairman and members may take just pride in. 

For our part we are glad of this opportunity to acknowledge our 
gratitude for the public service you have rendered. 

Mr. Chairman, and gentlemen of the committee, this hearing as I 
understand it, was called to discuss and deal with the Robinson- 
Patman Act. 

I would like now to summarize my statement by first saying how 
important this act is to independent retail food merchants and to the 
cause of real true competition in the distribution of food and food 
products at the retail level. 

In the early 1930’s:and the very late 1920’s we know from history 
that oppressive discriminations spread throughout the economy. They 
spread at sucha fast rate that the:Congress of the United States in 
1928 commissioned) the Federal: Trade Commission to conduct an 
investigation into these practices and for some 4 years it did so and 
finally issued its report'in 1934. That report is a matter of record 
and I won’t go into it, but it certainly showed abusive practices that 
shocked the Nation. 

The Patman committee also conducted extensive investigations be- 
fore this act was passed into advertising allowances and discrimina- 
tions of all kinds. I think it disclosed in one of its findings that some 
$6 ‘million was paid to:one buyer in'1 year in the retail grocery field 
under the guise of advertising allowances. 

So therefore the evidence before the act was passed was overwhelm- 
ing that we needed-a real strengthening of our antidiscrimination 
policy. And of course, as a result of the fine work done by the Patman 
committee, by the Trade Commission and.others, the Congress passed 
the Robinson-Patman Act almost unanimously and I don’t need to tell 
you gentlemen that there were only 16 votes in the House against it. 

It passed the Senate unanimously. 

But. now the situation has changed. Twenty years have gone by 
and there are apparently some groups in this country that are desirous 
of seeing the act seriously weakened or completely destroyed. I leave 
thechoiceto you. Certainly their efforts speak for themselves. They 
want to make it lawful for a manufacturer to sell the same goods in the 
same quantity to a large favored distributor at a low cost while selling 
to a small distributor at a higher price. , 

In the grocery field where merchandise cost amounts to 85 percent 
of sale price, of what the consumer pays, it is obvious that discrimi- 
nations in buying will seriously hurt the independent. No matter 
how efficient he is, no matter what type a store he operates, no matter 
how pleased his customers are, he will be destroyed before he even 
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begins if his large competitors are able to get discriminations which 
they do not deserve by reasons of cost savings. 

The retail industry is characterized by very large operators, very 
small operators, and hundreds of thousands in between. You have 
I think one of the few remaining industries in the United States where 
it is possible for a businessman to start a new operation, with his 
savings and what he can borrow. 

In other words there is opportunity in this industry. I think it is 
the desire of this committee as well as the Congress generally to kee 
the door of opportunity open for everyone. I think it is true that this 
fact has saved the consumers of the United States millions of dollars 
because we have in this industry what we lack in many others and that 
is true price competition. Certainly anyone who reads his daily 
newspaper can see evidence of that. 

One point more, small business certainly relies on competition and 
they want to see this Nation of ours preserve competition because 
there is no other way for a small-business man to grow and expand 
coum’ through competition by being able to do the job better and 
for less. 

Now, the Robinson-Patman Act and other antitrust laws have 
helped to prevent undue concentration inthe retail food business and 
of course the result is that we have very great competition going on. 

For this reason it is very disturbing and alarming to independent 
distributors to hear those se the Robinson-Patman Act today 
and attempting to stigmatize it as a law or act preventing competition. 


Certainly I think it is a matter of record that this act has never pro- 
hibited anyone from competing or meeting competition. It does 


require, however, that when a price cut is given to a mass distributor, 
> also be offered on equal terms to merchants that are competing with 
im. 

The purpose of that is to protect competition by encouraging price 
cuts to small distributors as well as to large. 

These are in our view the issues that are now before you and the 
Nation penne and with respect to the Robinson-Patman Act 
they are such that what is at stake is not really freedom to com- 
pete but elemental justice and equality of opportunity for business 
regardless of size. 

Now, one of the things that opponents, the detractors of the Robin- 
son-Patman Act have been saying for some time is that the Robinson- 
Patman Act and the Sherman Act are in basic conflict; that the 
Robinson-Patman Act is anticompetitive, that it holds prices up. I 
am sure the members of this committee have heard those statements. 
I should like just to take a few minutes to summarize in my state- 
ment here—and I have gone into it in more detail in the statement, 
why we think that this is not so. 

The Robinson-Patman Act and the Sherman Act are not in conflict 
with each other; they supplement each other. One of the witnesses 
before this committee previously indicated this when he said that the 
Robinson-Patman Act was an instrument that was a little finer than 
the Sherman Act. 

I think that is really the point that ought to be made, that the 
Sherman Act covers broad monopoly, broad monopolization, attempts 
to monopolize, the Robinson-Patman Act does more. Certain prac- 
tices Congress found after many years of investigation to be produc- 
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tive of monopoly and productive of injury to competition. It speci- 
fied in this act those practices which ought to be prohibited before 
they have a chance to destroy the competitive fabric. 

he Sherman Act unfortunately at least in past years has sometimes 
been enforced too late. 

You almost might say it has been too little as well as too late. But 
it certainly has been too late. Once the independent grocers or mer- 
chants have been destroyed no law on earth will raise them back to 
life again. That is why it is important that the Robinson-Patman 
Act be enforced vigorously and intelligently to prevent these injuries 
before they have a chance to do the harm which they certainly can do. 

As to the conflict between the Sherman Act and the Robinson-Pat- 
man Act we think those who say there is a conflict really don’t analyze 
the situation completely because actually a price discrimination is 
quite a bit different from a price cut. A price discrimination is by 
very definition a reduction in price given to a single buyer or a few 
favored buyers and certainly in that kind of a situation those favored 
buyers have less of an economic incentive to reduce their price to the 
consumers as compared to a situation where all the competitors receive 
the price cut. 

You can see if all competitors get a price cut, it will be much more 
likely that one will eral the price line and reduce his price and the 
others will have to meet him. 

It has been said, just as I just stated, that the Robinson-Patman 
Act keeps prices high. Anyone who looks at the retail food distribu- 
tion industry cannot say that the Robinson-Patman Act has kept 
prices high, because we have in this industry today a real true form 
of price competition where people are all the time trying to find ways 
of reducing their prices in order to gain more trade. 

One other thing—in this industry you have a great variation in 
size. You have the very large, the very small, and the inbetween. 
It is true, I think, in such a situation a method of competition which 
would be fair among equal competitors, equal in size and financial 
power, could be very unfair in a situation where you had unequal 
distributors, the very small, the weak as well as the large and the 
powerful just as Justice Brandeis indicated, in his statement which 
I have quoted. 

I should now like to turn to a discussion, if I may of the good faith 
competition defense. We find that the Standard Oil of Indiana case, 
which interpreted the good faith defense to be a complete defense, 
is a serious weakening of the act. And we think that it creates a 
loophole in the act through which discrimination injurious to com- 
petition in general, and very harmful to the competitive system, can 
be justified. 

We think it is plain that this is so, because under the opinion of the 
Supreme Court in the Standard Oil case, a defense of meeting com- 
petition if proven would make the competitive result or how serious 
the injury was, irrelevant. It would be of no consequence to the Com- 
mission or the courts what the injury was if the discriminator proves 
he met competition in good faith. 

We think it is apne a discrimination or an act against the 
competitive system can be justified on the basis of someone’s private 
motive, or private interest. 
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The public’s interest in preserving competition from injury is higher 
than the right of an individual party to meet competition. 

Let me comment on the charge that under the Robinson-Patman 
Act you can’t meet competition. There is'no question about the right 
of businessmen to meet competition. That is not the issue here. 

The issue is should businessmen have the right to meet competition 
by means of discriminatory practices which substantially injure the 
competitive system? If you put it within these pace reasonable 
people would certainly agree that the defense that the Supreme Court 
rarved out of the act is one that should be limited. It would be 
limited we believe by the bill that the chairman has introduced, H. R. 
11, in the House which provides that a defense of meeting competition 
shall be a complete defense only in those instances where the Commis- 
sion is unable to prove by substantial evidence that the effect of this 
discrimination was to injure competition substantially or to create 
a tendency toward a monopoly. 

If the Commission is able to prove this effect by substantial evidence 
then under the equality of opportunity bill, H. R. 11, the defense of 
meeting competition would not be adequate. 

If the practice injures the competitive system there should be no 
excuse for it. 

An antitrust law that permits an injury should be corrected. 

With respect to the brokerage clause of the Robinson-Patman Act, 
as I understand it there are no bills in Congress pending today that 
would amend section 2 (c) of the act, the brokerage clause. Neverthe- 
less there has been a great deal of talk and criticism of that section 
of the act. Our position is this. We believe the brokerage provision 
of that act should remain as it is now without amendment. 

We believe that for two reasons: No. 1, before the act was passed 
it was found by the FTC investigations that brokerage payments were 
a chief form of discrimination, in favor of the very large retailer as 
against the smaller and medium size retailer and that if you open the 
door to brokerage payments to buyers, you will again permit all kinds 
of fraud and corrupt practices. The practices that were carried on 
before the Robinson-Patman Act was passed we think conclusively 
show that. 

So therefore we are opposed to any change in section 2 (c), the 
brokerage clause of the Robinson-Patman Act. 

Another reason for that position is this, a brokerage payment in the 
food distribution industry is usually paid by a manufacturer, a pro- 
ducer, a processor. When he makes that payment, he makes that 
payment for services to whom? For services to himself. 

He is making the payment so that in that respect the services ought 
to be to him. We are unable to visualize a situation where a buyer who 
obviously is representing himself—he wants to buy at the lowest 
—— receive brokerage payment for sales services supposed to 

e rendered to the seller. They are in opposite positions in our view. 
One wants to buy at the lowest price he can and the other wants to 
sell at the highest price. 

How can one person Po both parties? That would be like 
an attorney representing both the plaintiff and the defendant in a 
case. We think that is a valid comparison and our position is brief- 
ly that we are in favor of keeping the section 2 (C) the broker- 
age clause as it is now. 
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Let me say one other thing about the Attorney General’s commit- 
tee report. Our feeling about the report with regard to the Robinson- 
Patman Act is that if all the recommendations made in the report 
by the majority of the committee, both with respect to changes of 
interpretation and with respect to legislation, are adopted, the prac- 
tical effect is to repeal the Robinson-Patman Act. 

Our feeling is that the majority of the committee would have been 
more forthright if they had come out and told the Members of Con- 
gress, gentlemen, we don’t like this law and we think you ought to 
repeal it. Certainly if that is their position, they are entitled to 
hold it in this free country. We feel they would have been more 
forthright in saying so. 

Possibly some of them who felt that way were a little reluctant 
to do it for other reasons. 

Anyway we think the effect of the recommendations is the same 
as repealing the law. I will be glad to go into detail but I won’t 
unless you ask me to. 

That completes my statement, Mr. Chairman and gentlemen. If 
there is anything I can add? 

The CHatrman. Thank you very much, Mr. Bison. You have 
made an excellent statement for a good organization, National Asso- 
ciation of Retail Grocers. 

The association has been in this fight for a long time and the 
are certainly fortunate to have someone so well informed to look 
after their interests here in Washington. 

Thank you very much. 

Any questions? 

Mr. Bison. May I ask one request? We have here a table of 
total grocery store sales as compared to sales for grocery stores as 
owned and operated in units of 11 or more. 

The Cuarrman. Do you want to put the table in? 

Mr. Bison. Yes. 

The CratrMan. It is so ordered. 

(The document referred to is as follows: ) 


Total grocery store sales as compared to sales for grocery stores owned and 
operated in units of 11 or more 
{In millions of dollars] 
| 


|Total grocery 
store sales 





Percentage 

Unitseflier| ef sales at- 

more stores | tributed to 
units 








} 








DUS. . o icunkiboweee bose de bh AL asin bleed $24, 770, 123 $8, 532, 203 34.5 
OR A cactcmdedeaiehens> emniet= Sng sie cet baiieterdsieeneaieane 32, 228, 000 11, 606, 000 36.0 
TORU chplaiek saikatacas tea teioapentegadtuliinssdehaeigent ga andgimat 33, 623, 000 12, 404, 0CO 36.9 
OB non da Eb - bokih fob gern sd aie o dahisedocistuties 34, 993, 000 1 38.2 


3, 357, 000 } 


The Carman. You may supplement your remarks on any rele- 
vant important matter. , 

Mr. Bison. Thank you. 

The Cuairman. Mr. Watson Rogers, do you solemnly swear the 
testimony you will give before this investigating committee will be 
the truth, the whole truth, and nothing but the truth, so help you God? 

Mr. Rogers. I do, sir. 
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The Cuatrman. Mr. Rogers, you represent the National Food 
Brokers Association. 

You have a prepared statement ? 

Mr. Rogers. Yes, sir; I do. 

The CuHarrman. You may proceed as you desire. 

We will be glad to hear you. 


TESTIMONY OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION 


Mr. Rogers. My name is Watson Rogers and I am president of the 
National Food Brokers Association with headquarters in the Munsey 
Building, Washington, D. C. 

First, Mr. Chairman and gentlemen of the committee, I want to 
compliment you for arranging these hearings in order to get the facts 
on some of the problems we now face in preserving our antitrust laws. 
I especially want to give credit to you, Mr. Chairman, for your con- 
tinued fight to preserve fair competition. We hope, of course, that 
you will be successful. Only through such success can we eliminate 
the threat that small business in this country will become the vanish- 
ing American. 

My experience with the Robinson-Patman Act and the need for 
such a law goes back over a period of more than 30 years, when I 
first started in the food business. Thirteen years were spent with a 
wholesale grocery house in Oklahoma. It was there I first. saw, by 
actual experience, the damage of price discriminations. 

Those years were tragic indeed. Retail customers were eliminated 
by the hundreds because they could not compete with those who re- 
ceived special price discriminations. Even in those years profit 
margins at the retail and wholesale levels were much higher than they 
are today. With the present streamlined operations in the food in- 
dustry, with the low margins we have today, most distributors could 
not continue in business even with a small price discrimination in the 
cost of the merchandise they buy. That is why members of all 
branches of the food industry of this Nation are greatly concerned 
over the schemes now being carried on to emasculate the Robinson- 
Patman Act. 

As president of the National Food Brokers Association I am re- 
minded almost daily of the seriousness of this problem. First I should 
like to explain that food brokers handle the sales of the majority of 
the processed foods of this Nation. If I may, Mr. Chairman, I would 
like to explain the reasons for this. You only have to check the latest 
Bureau of Census report to see that on an average the cost of selling 
through food brokers was less than one-third of the sales cost of the 
manufacturers who sold through their own salaried salesmen. And 
I am very happy to report that more and more manufacturers are 
switching to the food-broker method of selling all the time. 

There are thousands of food products on the American market today 
that are enjoying a nice sales volume because of the work of the food 
broker. Likewise there are food processors who started with a very 
humble and small beginning who have today grown tremendously in 
size, but many of these firms will tell you their growth and their 
progress would have been impossible without the sales help of the loca] 
food broker. 





IRR HOISTS 


Satis iat aakaaiines 


PRICE DISCRIMINATION 413 


Food brokers are small local businessmen who ope in a limited 
territory. Each of them handles the local sales of a number of dif- 
ferent food processors. Because of their position in the food industry 
they are ‘among the first to see thedamaging effect of price discrimina- 
tions. They can see the gains made by their customers who receive 
the discriminations. ‘That is why food brokers throughout this land 
are greatly concerned over any scheme that would permit price dis- 
criminations to competing buyers. This is not just a problem of great 
importance to all branches of the food industry. It is a problem of 
great concern to all consumers of this Nation, for if they are to con- 
tinue to purchase their goods at fair prices, competition—fair com- 
petition—must be preserved. arts 

That is why we so heartily endorse the equality of opportunity bill, 
H. R. 11. That is why we would like to see Congress enact that bill 
immediately after they convene in January. 

H. R. 11 would restore the Robinson-Patman Act to carry out the 
overwhelming intent of Congress evidenced in the passage thereof in 
1936. H. R. 11 would amend section 2 (b) of the act to make it per- 
fectly clear that price discriminations (not based on cost savings) by 
a sallet among his own customers, made in good faith by the seller to 
meet the equally low price of one of his competitors, are not prohib- 
ited unless the effect of the discriminations may be substantially to 
lessen competition or tend to create a ete Gentlemen, there is 
a great need for passage of this bill. As you know, the result of the 
Supreme Court decision in the Standard Oil of Indiana case is a 
loophole that permits prices to be met in good faith even if the effect 
of the discrimination cripples or destroys the other buyers who are in 
competition with the buyers who are granted the price discrimination. 

We in the food industry all ‘know, and Congress knows, what the 
facts were that led to the enactment of the Robinson-Patman Act. 
Reviewing these facts and the legislative history of the Robinson- 
Patman Act, it is clear that Congress never intended to make a seller’s 
price discriminations to meet his own competition an absolute defense 
to charges that his price discriminations are destroying competition 
and tending to create a monopoly among his buyers. 

Have the facts changed since the enactment of the Robinson-Patman 
Act, to such an extent that the hundreds of thousands of small sellers 
and their wholesale and retail buyers no longer need the protection of 
the Robinson-Patman Act against-disastrous price discriminations to 
a favered few customers? qi do not think so. And I am sure you 
gentlemen do not think so. 

The Robinson-Patman Act as originally passed by Congress pre- 
served the right of a seller acting independently to meet his competi- 
tion—to meet and to beat that competition pricewise. And it re- 
spected the right of any buyer to shop around for the lowest price he 
could get from his sellers. That is normal competition at work. 

But when a seller can meet his competition to get or retain a cus- 
tomer only by granting such customer price discriminations which 
will lessen or destroy the opportunity of his other customers to com- 
pete with the favored customer, then abnormal competition is at 
work—no seller in his right mind wants to meet or beat his own com- 
petition by destroying his own customers. 

Let us explore this further. Consider the proposal of those who 
advocate enactment of a statutory license for price discriminations 
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to meet an equally low, legal price of a competitor, even though the 
discriminations would destroy competition in that area. If we per- 
mit that practice, it is crystal clear that the independent-business man’s 
position would be impossible for his ultimate survival. Under these 
circumstances there would be little competition indeed for the one 
who has the coercive power by one means or another to get a lower 
price from the seller. 

Put yourself in the position of an independent merchant. Anyone 
in your market in competition with you who can obtain legally a 
lower price than you from your manufacturer has an easy time of 
it. His competition with you will not be tough. His advantage is 
so great that he can even be wasteful in his merchandising and service 
and still beat you at the game. It is those who want a legalized device 
that would enable them to start the game of competition with an un- 
justified advantage over their competitors who are advocates of soft 
competition. They are the ones who are afraid of competition and 
want to avoid it by depending on price discriminations, not on 
efficiency. 

Gentlemen, the loophole which encourages the good faith meeting of 
competition as an absolute defense to continual and persistent price 
discrimination must be closed. H. R. 11 would close that loophole. 

There is another section of hte Robinson-Patman Act to which I 
should like to refer. I am referring to section 2 (c), commonly re- 
ferred to as the brokerage section. I mention this now because of the 
Attorney General’s committee and the so-called study they made of 
our antitrust laws recommending its emasculation. It is probably 
needless for me to refer in detail to this problem at this hearing for 
undoubtedly other branches of the industry which have more at 
stake in it will have conisderable material in their testimony as they 
appear before you. 

In spite of the statement made by the Attorney General’s commit- 
tee in reference to the food broker, I would like to point out that the 
food brokers have less to lose by emasculation of 2 (c) than any other 
branch of the food industry. Mr. Chairman, I well recall the very 
fine distinction you made in a speech a few years ago when you 
pointed out that section 2 (c) was not, and should not, be referred to 
as the brokerage section. Instead, you stated it should be referred 
to as the section that prohibits phony brokerage payments. That 
really tells the story very well. 

It is important to remember that food brokers were functioning for 
more than a century before the Robinson-Patman Act was passed. 
They are not children of that law. Their primary growth as an 
essential economical functioner in food distribution occurred before 
the passage of the Robinson-Patman Act. The food broker and his 
function became necessary as the need for a national market by inde- 
pendent producers everywhere became practical and important in 
the growth of the food industry. 

ood brokers have increased in numbers and in volume of busi- 
ness negotiated for their principals, not due to any artificial props 
or restraints, special privileges or favors, but due entirely to the fact 
that they perform a sales service more economically than any other 
sales service their principals might employ. Any time a Be 
finds a sales service more economical than that performed by his 
brokers, the brokers will lose his business. 
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The food broker type of sales representation has been proven over 
a ee of more than 100 years to be a major contribution to the 

ublic mterest in maximum production, distribution, and sale of 
food and grocery products at reasonable prices. 

Section 2 (c) prohibits sellers absolutely from paying or allowing 
any compensation to buyers or their intermediaries for services ren- 
dered by the buyers or their intermediaries in connection with their 
own purchase of goods in interstate commerce. 

From the overwhelming evidence before it in 1936, Congress found 
that the practice of such payments was monopolistic and an evil for 
four reasons :— 

1. Because such payments were not usually made by sellers when 
they were free of the coercive influence of mass buying power; 

2. Because the payments were in truth nothing but payments of 
gratuities, the same as rebates, having the effect of price discrimina- 
tions injurious to interstate commerce ; 

3. Because such price discriminations were concealed in the respect- 
able garb of true brokerage payments; and 

4. Because such payments were a prevalent, widespread mode of 
price discrimination which had substantially lessened competition and 
tended to monopoly in interstate commerce. 

Congress made this an absolute rule, or per se rule, because any 
prohibition short of an absolute prohibition would leave the door open 
to a return of the coercive influence of mass buying power. Without 
this absolute prohibition, all of the discriminations outlawed in sec- 
tion 2 (a) would immediately take the form of unearned brokerage 
payments and thus nullify the Robinson-Patman Act in its infancy. 

A brief look at the record will show beyond doubt that section 2 (c) 
of the Robinson-Patman Act has achieved universal acceptance by the 
great mass of hundreds of thousands of independent enterprises in 
America, the producer-sellers and the distributor-buyers whose in- 
dustry, efficiency, and independence have been the mainstay of free, 
competitive enterprise as opposed to monopoly control. 

We are confident that food canners, processors, and manufacturers, 
big and little, for the most part do not want the return of pre-1936 
= discrimination practices or license to discriminate in price. 

{any sellers are in no position to resist coercive power of a big buyer. 
However, if the sellers have at their back legal prohibitions like sec- 
tion 2 (c), they can look their coercive buyer in the eye and tell him 
that the price discriminations demanded are against the law. This is 
one of the great protections the Robinson-Patman Act gives the 
hundreds of thousands of independents against the coercive influence 
of mass buyers. 

What about the great majority of the distributors in the food 
industry? The record speaks for itself. The most vigorous opposi- 
tion to any attempt to amend section 2 (c) of the Robinson-Patman 
Act comes from the distributors. They have more to lose than the 
food broker. The discriminations these recommendations would per- 
mit would mean destruction to the majority of them. 

I would like to point out to this committee as I have to others that 
there is a common evil consequence to both the loophole created by 
making good faith an absolute defense to price discrimination, and 
to any weakening or emasculation of section 2 (c). Either one would 
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inevitably lead to a two-price system—one price for big coercive 
buyers and a higher price for the independents and smaller chains 
with whom they to History shows that under such two-price 
system, the trend of the few very large units toward monopoly would 
be accelerated, while the trend of the many small units toward ex- 
tinction would likewise be accelerated. 

In conclusion, I would like to emphasize again that effective anti- 
trust laws are necessary for the maintenance of the American type 
of free enterprise. The Robinson-Patman Act is such a law. The 
purpose and effect of this act has been in one direction—the suppres- 
sion of unfair methods of competition which serve to restrain the com- 
petitive race. It is not aimed at eliminating the hurdles in the field 
of competition but only at the unfair handicaps imposed by a few 
unscrupulous competitors. Now more than ever the race goes to the 
swift. Both the food industry and the entire economy are the better 
for it. 

And thus I plead with you. Let nothing be done to weaken the 
purpose and effect of this proven act. Pass H. R. 11 to strengthen 
the act as it was intended by Congress. In this manner you serve the 
great mass of the American people. 

The Cnamman. You present a very fine statement, Mr. Rogers. 
I agree with what you have said here, because I know something of 
what you are talking about. 

I agree with you that most of the enemies of the law who want to 
be permitted to favor the large buyers to the detriment of the small 
buyer favor the repeal of 2 (c). That is their beginning, because 
they know if the remove 2 (c) they can evade the provision of the 
act through that loophole. I appreciate your commendation of H. R. 
11. We are going to make every effort to pass that bill at the next 
session of Congress. 

I know it is badly needed and I know the support of your organi- 
zation will be helpful. 

The charge is often made that the middleman was responsible for 
the farmer not getting a better price and the consumer having to pay 
a higher price. 

Do you know of any business in the world where the prices are 
fixed more competitively from the producer of the raw material to 
the purchaser of the finished product than in the food distribution 
business, the most rugged competition on earth? 

Mr. Rogers. You mean do I know any place in the food industry 
where prices are fixed ? 

The CxHatrman. Do you know of any place in any industry where 
there is more rugged competition and where the prices have been kept 
down to the lowest point by reason of that competition than in the 
food industry ? 

Mr. Rocrrs. I don’t think there is any industry in the world that 
has as strong competition as we do in the grocery business. It is true 
that national records show a spread between what the farmer gets 
and what the consumer pays is greater than it was years ago. 

That has come about even though everybody that I know in the 
food industry is making less profit than they did before. But the 
methods by which we buy our groceries today are so different. I 
started to clerk in a grocery store 32 years ago. When I think of the 
difference, the way we sold groceries before and now—we have so 
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many built-in maid services, ready-prepared foods. That makes the 
spread greater. A number of years ago the average housewife spent 
6 hours a day preparing the 3 meals for her family. Today it is esti- 
mated it can be done in 80 minutes. That is what the consumers are 
demanding, ready-prepared foods and mixes, that is what the con- 
sumers have sennian 

That has made the spread greater than it was years before. 

The Cuarrman. That is a reasonable point; I am glad you brought 
it out. There are also certain fixed charges that you did not use 
to have that you have to account for now; for instance, social security 
involving everybody in your organization. You have to arrange for 
the payment of that and you have to pay higher interest charges now 
than you did not so long ago. 

Mr. Rocers. Of course that, Mr. Chairman, is more in the field of 
the manufacturers. Where I get the hollering and complaints from the 
food broker is that the food brokerage rates of today are about the same 
generally speaking as they were 30 years ago, but our cost is terrifi- 
cally high. Furthermore, there has been a big revolution in food 
distribution in this Nation in the last 10 or 15 years. If I may pardon 
a personal reference, back in Oklahoma, and I spent 13 years in a 
wholesale grocery business there, the average manufacturer or food 
broker who sold us would give us these new products and our sales- 
man would go out and I was a salesman in those days and we would 
introduce those to the retail customer. Today in order to meet the 
chain competition most of the wholesale grocery houses have elim- 
inated their salesmen. They have a very fine working relationship 
with their retail customers, a streamlined cost-plus deal. 

By wholesalers eliminating all of their salesmen the manufac- 
turers have put that demand on the food broker. We not only have 
to introduce products to the wholesale buyers and to the chain ware- 
houses but we have to have retailmen going out in all of the stores, 
what we call merchandising men. 

We have to introduce new products. We have to fight for shelf 
space, get advertising cooperation. 

I suppose everybody that comes before you talks about the squeeze. 
The food brokers themselves are talking about the squeeze because 
we are handling food. We are handling that in much bigger volume. 
That is one thing, the terrific volume has helped offset the fact that 
we are not getting any more brokerage than we did years ago. 

The Cuarrman. A lot of independent merchants could not continue 
in business unless they had the benefit of food brokers, could they? 

Mr. Roecers. I think you can get hundreds of manufacturers here 
to tell you that. In that connection, I just returned from Chicago 
where I attended the Nationa] Association of Food Chains annual 
convention. As you probably know, we as food brokers handle the 
sales of grocery products and our customers are chains and our custo- 
mers are wholesale grocers. 

In other words, we handle the complete sales for the majority of 
these small people. 

They had on their program out in Kansas City, I mean in Chicago, 
one of their luncheon speakers at the chain was the mayor of Kansas 
City. He made what I thought was a wonderful talk about the need 
for all good citizens to take an active part in politics. 
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I think he is really correct in that idea. But then he explained 
to those people—and this is not new to you people but I want to 
tell you—how a lot of politicians work. 

If there are two men running for Congress, the big effort is not put 
on how good this man is but how bad that man is. I thought of a time 
when a judge down in Oklahoma was running for Governor, he told 
me, “Watson, you know the majority of people don’t vote for some- 
thing; they vote against something.’ 

I thought about that and this Robinson-Patman Act. Some of the 
pause who have appeared before you, I think, realize they don’t 

ave a leg to stand on or any logical reason whatsoever to advocate 
that which they are advocating regardless emasculating the Robinson- 
Patmdn Act. 

From their lack of something to talk for they had to develop some- 
thing to talk against. So to the average public official who does not 
know the food industry or know the food broker they thought that 
would be a good subject to attack, the food brokers of this Nation. 
They know and they know the food industry knows there is not a group 
held in higher regard among the food people in the Nation than the 
food brokers of this country. 

They thought because you did not know so well what the food 
brokers really do, they could influence your thinking by talking 
against us. I say as the mayor of Kansas City and and our candidate 
ee said, it was mainly because they had nothing good to 
talk for. 

If I might further say this, it has been reported to me, as I have been 
in Chicago, that you have had witnesses or a witness before you, who 
once again brought up this deal that brokers are paid brokerage for 
not actually making a sale, that the Robinson-Patman Act forces 
sellers to pay brokerage for work we don’t do. 

Now, Mr. Chairman, that is a very serious charge. That not only 
affects the whole giant food industry of this Nation, it affects the con- 
sumers of this Nation. I don’t personally know about it. It may be 
going on. I am president of this association and I spent all my life 
in the food industry but I don’t know about it. I would like to 
recommend you ask those witnesses—the have been saying that for 4 
years—surely they would not come before people like you and make 
false charges. 

They certainly should know what they are talking about. I think 
it is most important that you immediately ask those witnesses to 
supply you the names of the sellers, who pay brokerage to brokers 
for not making a sale. I would like to suggest you have them supply 
the names of the brokers who receive them. 

You should immediately call those people before you. I would like 
to know about it too. Let’s see what the situation is that surrounds 
such a thing—that any law would force a seller to pay a brokerage 
to a broker when sales are not actually made. 

In that connection I would like to say this, Mr. Chairman, that— 
I touched on it briefly, the merchandising in the food industry has 
changed so much. I would like to tell you I was called to New York 
to discusss with the president of one of our biggest national firms just 
2 or 3 months ago. He was talking about the difference in sales. He 
says, we as a manufacturer don’t value any more the mere taking of an 
order by the broker from the wholesale buyer. Even a clerk can do 
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that nowadays. It isthe merchandising throughout that causes people 
to buy those foods. 

I just merely mention that. Again I want to wh anybody that 
attacks the food brokers of this Nation who are handling this Nation’s 
food sales at one-third of what the salaried salesmen do, that is almost 
5 percent less according to the Government figures. If it were not for 
the food brokers the average consumer would be paying 5 percent more 
ro em groceries than she is paying today. Those charges are very 
unfair. 

The average food broker represents 23 large and small manufac- 
turers. That is why it is economical. We only get paid when sales 
are made. You should demand those names be given to you. Ask 
the seller who he is paying it to and ask the broker what surrounds 
those transactions. think it would be very wise for you to do that. 

The Cuarrman. I have followed the food. business for a long time 
and I believe that every unnecessary person between the producer of 
the raw materia] and the purchaser of the finished product has been 
squeezed out along the line a long time ago. 

Mr. Rogers. That’s right. 

The CHarrman. The competition has been too rugged, too hard. 
They could not exist. They had to earn their way, every person who 
handled a product between, for instance, a farmer and the consumer 
had to earn his way in the handling of that product. 

He had to show he was rendering a service and the consumer was 
getting a square deal and the seller was getting a square deal. Com- 
petition in that industry has been extremely rough. I don’t know 
of any other industry where it has been rougher. It requires not only 
skill and intelligence and efficiency, but everything that it takes to 
enter business and succeed in the line of business that the food brokers 
areengaged in. I know something about it. 

‘What I deplore is the fact that people try to turn the consumer 
against the farmer and say, “now the farmer is getting prices that are 
too high. You ought to get in touch with your Representatives and 
Senators and ask them to vote against these subsidies, these subsi- 
dized farm bills.” 

Mr. Rogers. That is wrong. 

The Cuarrman. And having caused trouble and dissension unnec- 
essarily, improperly and against the country’s welfare and interest, 
aligning one section of our country against another, then they turn on 
the food brokers and the wholesalers and the retailers and the others. 
They will say to both city consumers and the farmers, “There is the 
fellow who is causing you trouble, that middleman. Get after him.” 
They try to make both the farmers and consumers hate the people who 
have built up this fine distribution system in our country. 

That is causing dissension and trouble unnecessarily. Your or- 
ganization and other related organizations have never objected to 
farmers are getting a fair price. You want them to get a fair price. 

Mr. Rogers. They must get a good price or we can’t operate. 

The CuHatrman. You have advocated that viewpoint and so have 
other groups, who have testified here, such as the grocers. They, like 
you, want the farmer to have a decent price and make a decent living. 
I certainly deplore this trying to cause one segment of our population 
to hate another segment; all this dissension and trouble is for no good 
cause; it is hurtful to our country. 
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I think we all ought to get together, with people like yourself, with 
the city consumers and everybody else, and help the farmer get a fair 
price, because this will help everybody; everybody will be better off 
and the country will be better off. 

You people have always supported measures to help the farmers, 
haven’t you? 

Mr. Rogers. Absolutely. I think you will find we are 51 years old, 
one of the oldest food organizations in the Nation, organized in 1904. 
I think if you will check it you will see we have always fought for 
the public interest and we will continue to do so. 

The CuHatmrman. The next time a person comes before this com- 
mittee when I am here, and says that food brokers are getting paid 
for services that they do not render, I will call for the names as you 
suggested. 

Mr. Rogers. I wish they would bring them in here. Bring the 
names of those people here. They should know that they should not 
make those charges in that regard unless they have the facts. If 
they have the facts, they can get it for you in a few- minutes. 

The CHarrman. The charges have been made by witnesses this week. 
We might well call on them to do it. 

Any questions? 

Mr. Roosevett. Along that same line, the testimony that was sub- 
mitted here a few days ago by Mr. William Simon characterized the 
food brokers as antitrust law violators, trying to give an impression 
therefore that you were breaking the law. So I looked up the ref- 
erence that was given at that time and it is the case which was the FTC 
Docket 6363 and it was the order entered October 7, 1955. In view of 
it, as I understand the order, the order merely orders the association 
not to delete from your code of ethics a statement that you would not 
try to rob each other of each others accounts and I thought we ought 
to put it into the record to see what terrible things you were doing 
violating the law. If I have not misstated it, is that a correct state- 
ment of the action taken against you? 

Mr. Rocers. I have got down here a couple of short paragraphs. 
May I read it, please? 

The CHatrmMan. Yes. 

Mr. Rocers. FTC did enter a cease and desist order against the 
National Food Brokers Association on October 7, 1955, but the FTC 
record in this case shows that this action of the Commission was pur- 
suant to an agreement between the Commission’s attorneys and the 
NFBA attorneys and that agreement contained the following para- 
graph: 

This agreement is for settlement purposes only. It does not constitute an 
admission by the respondents that they have violated the law as alleged in the 
complaint. 

I think it is very important that that go into the record. I under- 
stood somebody said “convicted” down here. 

In other words there was never a trial of the Commission’s charges, 
as this was due to the fact that the association and the members Felt 
that they were merely doing voluntarily everything that the Com- 
mission believed it should order them to do and there did not seem to 
be much sense in wasting time and money proving that they were 
already doing what they always wanted to do anyway. I am nota 
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lawyer. But I was in this:ease from the beginning. There was:never 
any proof or judgment that we had violated the law, so it is plain 
untrue for anyone to.say that we were convicted of violating ‘the anti- 
trust laws. 

The National Food Brokers Association and the members have a 
réputation for upholding’ the antitrust laws and as proof of that I 
offer for the record some editorials and cartoons of the Food Field 
Reporter. 

If I could just right here—I am pretty close to this and I might feel 
a little prejudiced and I don’t want you to get that—could I ont about 
a couple of paragraphs from an editorial from Food Field Reporter, 
one of the best authorities in the food field in this Nation ? 

The Crarrman. Certainly. 

Mr. Roger. This is entitled “What Was Gained ?” 

I would like to have you hear this: 


It will be difficult for the food industry to see what the Federal Trade Com- 
mission has accomplished in the public interest in its attack upon the National 
Food Brokers Association. In testimony before a House Small Business Sub- 
committee this summer, former Chairman Edward F. Howrey, under whose 
aegi8 the complaint was brought, cited the NF BA complaint as an illustration 
of FTC action to protect consumers. This was complete nonsense and no one 
knew it better than Mr. Howrey. 


Then, why was the complaint issued? No one outside few FTC insiders can 
give the real answer, but from what we have been able to piece together we 
believe it was conceived in vindictiveness, aroused because of NFBA’s out- 
spoken support of the Robinson-Patman Act and the organization’s fear that 
FTC, under Mr. Howrey, was out to scuttle that law and especially its brokerage 


provision. If this be so, it reflects no glory upon either the Commission or its 
then Chairman. 


It is ironical that a formal complaint charging unethical and illegal conduct 
should be brought by a Federal Government agency against a group which, on 
the whole, constitutes one of the most ethical groups in the entire food field. 

Anyone with even a slight familiarity with the field can testify that NF BA 
itself, and food brokers generally, have been paragons of fine ethical conduct. 
It is equally ironical that having won its victory through a cease-and-desist 
order, FTC has done nothing to make NFBA change a word of its code of 
ethics or its operating methods. 

Mr. Chairman, it might be of interst—I have all kinds of editorials 
here. Every food-industry person knows what is going on in the 
food industry. You should have-seen the attacks they made against 
the FTC for this complaint against the NFBA. 

Mr. Roosrvetr. Would you, along the same line in this same testi- 
mony, the statement was made to this committee that the food brokers 
persuaded the Commission to read out of section 2 (c) of the statute 
the phrase “Except for services rendered.” 

Did you at any time try to influence the Commission to read out 
this phrase ? 

Mr. Rogers. I have been with the organization since 1943. I heard 
something about that. If I remember correctly it referred to a memo- 
randum that was prepared in 1939. 

Since I have been in this job I don’t believe anybody with the 
FTC—and we have tried to work very closely with them—would say 
we tried to influence them on any case. I want to say this, if the 
NFBA did prepare such a memorandum I think it is a compliment 
to us because every court in the land has upheld them. So it doesn’t 
look like we got off base if we prepared a memorandum of what we 
thought was the intent of Congress and every court in the land up- 
held us. That is a compliment rather than criticism. 
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The Cuamman. Mr. Howrey was in a law firm before he was Fed- 
eral Trade Commissioner, was he usually on the side of the food 
brokers or on the other side? 

Mr. Rocers. I don’t know. I never heard of Mr. Howrey until he 
was appointed Chairman of the FTC. 

The Cuarrman. You did not know anything about him? 

Mr. Rocers. I understood he had some rather big clients. I met 
him after he was nominated by the White House. 

The Cuamman. Would you like to explain the extent to which they 
went in shifting personnel to try to find something against your 
organization ? 

r. Rocrrs. I will tell you, Mr. Chairman, I naturally have heard 
a lot about that. I am not familiar with the details. Personally 
I must say this, if you will read these other editorials, there is one that 
said, this is a very piddling thing for the FTC to do. We have been 
active in this Robinson-Patman work. Food brokers are an active 
bunch of people. They have to be in order to remain in this highly 
competitive business. It isn’t hurting us. We don’t want to see the 
FTC hurt. We think there is a great need for that agency. For that 
information we are still working very closely with them. We will 
continue to do so. They have not hurt us one bit. We have not had 
one critical letter, not one critical sentence from a member. I checked 
back since the complaint was filed. We have had applications, I 
think for 25 new members since all this publicity broke. 

And I checked at the same time before the complaint, we had the 
same number, about 25 members. The food industry knows us. I 
have had hundreds of people come up to us at the various food con- 
ventions, you should hear what they have to say. You can tell the 
food industry is on our side. They have not hurt us. 

The Cuatrman. I know you have been very forthright and that 
will incite your enemies. I suspect that will not cause you to be less 
active, however, I know of no group in the United States that has been 
more helpful in trying to do something for the independent food 
merchants, 

Mr. Rocrrs. That is a tribute to us when you consider 40 percent of 
our sales are to the chainstores. 

The Cuarrman. You have always come out and 

Mr. Rocers. Treated them all fair. Here is an interesting editorial. 
The Big Game Hunter with the Lions and the Tigers here in the 
Antitrust Law Woods, but down here a little bunny with a big gun 
from the FTC pointed at it and the little bunny is marked “NFBA, 
Code of Ethics.” The lions and tigers run wild. That is what the 
food industry says. Here is the Canning Trade with a big editorial. 
Here is the Canner Magazine. The Food Mart News and others. 

The Crarrman. In view of the attack that was made by Mr. Simon 
[I think it would be justifiable to put those in. Ordinarily I would 
not say it was justified but since Mr. Simon did attack you as an 
antitrust violator and cited that particular case, and this is in corro- 
boration of your side of the case, without objection it will be inserted 
in the record. 

(Norr.—In accordance with the instructions of the chairman, Mr. 
Patman, as appears on page 810 of the transcript of the hearings, the 
following editorials are submitted for inclusion in the record at that 
point: Food Mart News, July 1, 1955; The Canner, July 11, 1955; 
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NARGUS Bulletin, August 1955; Printers’ Ink, June 24, 1955; Su- 
rmarket News, October 17, 1955; ne ore hae, October 17, 1955 ; 
ood Field Reporter, July 11, 1955. In addition to these, the stenog- 


rapher already has an editorial from Canning Trade which is also to 
be included in the record.) 


(The documents referred to are as follows:) 


{Food Field Reporter, October 17, 1955] 
WHat Was GAINED? 


It will be difficult for the food industry to see what the Federal Trade Com- 
wission has accomplished in the public interest in its attack upon the National 
Food Brokers Association. In testimony before a House Smal! Business Sub- 
committee this summer, former Chairman Edward F. Howrey, under whose 
aegis the complaint was brought, cited the NF BA complaint as an illustration 
of FTC action to protect consumers. This was complete nonsense and no one 
knew it better than Mr. Howrey. 

Then, why was the complaint issued? No one outside a few FTC insiders can 
give the real answer, but from what we have been able to piece together we 
believe it was conceived in vindictiveness, aroused because of NF BA’s outspoken 
support of the Robinson-Patman Act and the organization’s fear that F'TC, under 
Mr. Howrey, was out to scuttle that law and especially its brokerage provision. 
If this be so, it reflects no glory upon either the commission or its then chairman. 

It is ironical that a formal complaint charging unethical and illegal conduct 
should be brought by a Federal Government agency against a group which, on 
the whole, constitutes one of the most ethical groups in the entire food field. 
Anyone with even a slight familiarity with the field can testify that NFBA 
itself, and food brokers generally, have been paragons of fine ethical conduct. 
It is equally ironical that having won its victory throuch a cease-und-des.st 
order, FTC has done nothing to make NFBA change a word of its code of ethics 
or its operating methods. 


[The Canning Trade, June 27, 1955) 
FTC AND THE BROKER 


The Federal Trade Commission complaint against the National Food Brokers 
Association late last week contains all the elements of spite work. As is well 
known the Commission and especially the Chairman is not exactly sympathetic 
with the laws it is entrusted to enforce. Created in 1914 with the hope that it 
would prove to be both independent of political interference and expert in main- 
taining competition, the Federal Trade Commission, especially in the past few 
years, under the chairmanship of Mr. Howrey, has become just another executive 
agency under the control of its Chairman and serving at the pleasure of the 
President, or perhaps more appropriately his advisers. The Chairman, appear- 
ing as an attorney of record in an important litigation now pending, as counsel 
for the Firestone Tire & Rubber Co., challenged an order of the Federal Trade 
Commission respecting rubber tires and tubes. As a member of the Attorney 
General’s committee to review the antitrust laws, he approved the report of the 
committee which would weaken the laws in many respects. Though of course 
the committee used the term “liberalize” rather than “weaken.” One of those 
liberalizing features it is generally agreed’ would have created havoc in the food 
brokerage industry. 

The NFBA has stood like a rock opposing any weakening of the antitrust laws 
and especially the Robinson-Patman Act, which is of such great concern to the 
canning industry. 

The charge (see p. 6) that the association censored members for merely 
soliciting an account held by another broker member could be true. This column 
doesn’t propose to know the inner workings of the association. If it is true and 
if it is effective then a good many other people, as Mr. Rogers says, are going to 
be just as guilty, or even more so, for the association does not prulibit udver- 
tising as many of the others do. So that if the association does become the re- 
cipient of a cease and desist order it is not calculated to injure the reputation 
of the association. Nor is it reasonable to expect that it will cause any appreci- 


able loss of membership which has just about doubled since Mr. Rogers took over 
in November 1945. 
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PossIBLE QUESTIONS AND ANSWERS 


Question: Re recent FTC case against NFBA. 

Answer: The Federal Trade Commission did enter a cease-and-desist order 
against the National Food Brokers Association on October 7, 1955, but, the FTC 
record of this case shows that this action of the Commission was pursuant to 
an agreement between the Commission’s attorneys and NF'BA’s attorneys, and 
that agreement contained the following paragraph: 

“8, This agreement is for settlement purposes only and does not constitute an 
admission by the respondents that they have violated the law as alleged in the 
complaint.” 


In other words, there never was a trial of the Commission’s charges, and this 
was due to the fact that the association and its members felt they were already 
doing eyerything that the Commission believed it should order them to do, and 
there did’ not seem to be much sense in wasting time and money proving that they 
were already doing what they always wanted and tried to do. I am not a 
lawyer, but I was in this case from the beginning. There was never any proof 
or judgment that we had violated the law so it is plain untrue for anyone to 
say that we were convicted of violating the antitrust laws. The National 
Food Brokers Association and its members have a reputation for upholding the 
antitrust laws and as proof of this I offer for your record some editorials and 
a cartoon from the Food Field Reporter and the Canning Trade which make some 
rather critical comments about this case against us. 

Mr. Rogers. I want to make one thing clear, we in the National Food 
Brokers Association, we don’t want to do a thing that might hurt the 
FTC in any way. There is a great need for that agency to protect 
small business in this country, and we don’t want to a anything that 
might hurt them. I want that in the record. We have no ill feeling 
toward this bunch down here at all. 

Any of the stuff you want you can have, of course. 

The Cuatrman. Thank you very kindly. 

Anybody want to ask cattanall 

Mr. MacIntyre. Mr. Rogers, this week when a witness was on the 
stand he cited this IGA case, and he cited it as a case in which the Com- 
mission had moved under the brokerage clause of the Robinson-Pat- 
man Act against what he alleged to be 6,000 small retailers. 

In that connection he said the IGA was a case in which the “except 
for services rendered” clause was read out of the act, upon the persua- 
sion of food brokers. I want to réfer you to page 188 of the report 
of the Attorney General’s National Committee To Study the Antitrust 
Laws, and from that page I read this sentence: 

Other decisions in effect construed “except for services rendered” as “except 


for service rendered by an independent broker” by determining that no middle- 
man— 


and please listen to these words— 


even remotely affiliated with the buyer could as a matter of law ever perform those 
services. 
At the end of that sentence there is a footnote cited, and the cases in 
which is said that point was held. The first case cited is that of the 
Great Atlantic & Pacific Tea Co, (106 Fed. Sec. 667). You are ac- 
uainted with that organization and you are acquainted with the 
Atlantic Commission €o. part of it. Will you please state for the 
record and the members of this committee how remotely affiliated with 
the Great Atlantic & Pacific Tea Co. the Atlantic Commission Co. was 
as of that time? What was their relationship? 
Mr. Rocers. I would like to say this, Mr. MacIntyre, when that 
happened I was down at Oklahoma and had a.lot of grocery worries 
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of my own, but it was my understanding that the Atlantic Commis- 
sion Co. was owned entirely by the A. & P. Tea Co. 

Mr. MacIntyre. 100-percent owned subsidiary ? 

Mr. Rogers. That’s right. 

Mr. MacIntyre. So when a seller had to pay the Atlantic Commis- 
sion Co. a brokerage, it was in effect paying it to the A. & P. Tea Co.? 

Mr. Rocers. That’s right. 

Mr. MacIntyre. And that, the Attorney General’s committee re- 
port says, was remote affiliation ? 

Mr. Rogers.. That is my understanding. 

Mr. MacIntyre. And that is what this earlier witness was talking 
about in fact, although he referred to a later case that was decided by 
the FTC in 1951 against the IGA ? 

Mr. Rogers. That’s right. 

The Cuarrman. Any other questions ? 

Thank you. 

The Cuarrman. Mr. Lee J. Devine, do you solemnly swear that the 
testimony you shall give in this investigation will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

Mr. Devine. Yes; I do. 

The Cuatrman. Do you havea prepared statement ! 

Mr. Devine. Yes; I do. 

The CuHarrMan. You may proceed as you wish. 

Mr. Devine. Thank you, Mr. Chairman. 


TESTIMONY OF LEE J. DEVINE, LOUISVILLE, KY. 


Mr. Devine. Mr. Chairman and members of the committee; my 
name is Lee J. Devine. I am a service-station operator in Louisville, 
Ky., and I am executive secretary of the Kentucky Gasoline Dealers 
Association. 

My statement deals with control of gasoline prices and control of 
dealers’ margins in the Louisville, Ky., gasoline marketing area by 
the major oll companies, and how these companies have used price 
discrimination practices to control both prices and margins. 

During the first part of 1955. the established retail prices for gaso- 
line in Louisville were as follows: 

Regular, 30.9 and premium, 32.9 cents per gallon. On Derby Day, 
May 9, 1955, I was called by my supplying company, Pan-Am South- 
ern Corp., a subsidiary of Standard Oil of Indiana, and was advised 
of bg. changes which were being made by Pan-Am Co., Gulf, Stand- 
ard Oil of Kentucky, Texas Co., and other major companies. The 
price change described was to be a reduction in retail price of 2 cents 
a gallon by stations on the Dixie Highway U. S. 31-W, running south 
from Louisville for a distance of 9 miles from the city limits. 

I was advised by my company and afterwards confirmed the fact 
there with the dealers affected, that dealers of these companies in the 
area described were granted a 2-cent discount on tank-wagon price and 
were told to reduce retail prices accordingly. 

Dealers in adjacent areas in the city of Louisville and outside soon 
began to lose customers to the stations whose — were reduced. 


But their requests for similar discounts were verbally denied in every 
case. 
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About 10 days later, on May 19, the price to the favored stations 
was again dropped by 2.3 cents per gallon, giving those retailers a 
discount of 4.3 cents, not enjoyed by the adjacent stations of the same 
supplying companies. 

At this time the dealers in the fringe area again made demands on 
their suppliers for the same discount in order that they could compete 
with stations in the so-called price-war area but were granted discount 
of only 2 cents per gallon, and this within a restricted area. 

Prior to the price war, the dealers’ margin in the Louisville area had 
been 4 cents on regular and 414 cents on premium gasoline. This was 
about 1 cent below the national average and about 2 cents below the 
dealers’ cost in handling and selling gasoline, as shown in various 
cost surveys. 

The hardship involved in this low margin was aggravated for sta- 
tions in the fringe area and throughout Louisville by the decline in 
gallonage which they suffered as a result of competition in the price- 
war area. Accordingly, when some of these dealers in the fringe area 
got the 2 cents discount, which they had requested, they undertook to 
increase their margins by reducing retail prices less than the full 
amount of the discount. 

In all such cases which I investigated, swpply companies refused to 
permit dealers to fix their own retail prices but required them as a 
condition of receiving any discount to follow the company’s dictated 
retail prices. 

This practice is described in two letters which I received from Texas 
Co. dealers stating facts which I investigated and verified. Mr. 
Chairman, I would like to read these letters, if you will permit me, I 
have them with me. 

The CrHarrman. Certainly, are the letters addressed to you? 

Mr. Devine. That is correct, sir. 

“Mr. Lee Devine, executive secretary,” and so forth. 

DEAR LEE: About the 29th of July 1955, I raised the price of my gasoline 1 cent 
per gallon in order to give me the margin I need to make expenses. When Texas 
Co. was informed of this fact, Tom Richardsville, a company representative, came 
by my home and told me to drop my price back to where it was. I told him that 
Texas Co. was not allowed to set prices at retail level and he acknowledged this. 
However, he said that the company would merely decrease my temporary 
allowance 1 cent, making my gasoline cost me the same as it did before I raised 
my price. I told him that I wasn’t going to drop it and he left; several days 
later he came by the station and told me my price was O. K. and to let it stay 
where I had set it. Then about a week later, the Texas Co. increased the cost 
of my gasoline one-half cent by decreasing my TCA—that is temporary competi- 
tive allowance—one-half cent from 2.3 down to 1.8 cents per gallon. Rather than 
pass this increase on to the public, I absorbed it myself. I estimate that it is 
costing me $115 per month loss of revenue based on 23,000 gallons of gas per 
month. If I were allowed to make the cent I would realize $230 per month more 
income; as it is, with the company taking one-half cent from me, I lose $115. 
I hope the association can do something about this price control by the major 
companies. They say they are not setting prices but by manipulating the TCA 
they actually tell us what to charge. 

Very truly yours, 
ScHMITT’s TExXACcO SERVICE, 
Pavut I. ScuMirt, 
Norris and Speed Avenue, Louisville, Ky. 
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Terry’s TEXACO SERVICE, 


$800 Lexington Road, St. Matthews, Ky. 
Mr. LEE DEViNE, 


Haecutive Secretary, Kentucky Gasoline Dealers Association, Inc., 
201 Mount Holly Avenue, Louisville, Ky. 


Deak LEE: The 29th of July 1955 I raised the price of gasoline 1 cent per gallon 
in order to give me a margin of profit to cover my expenses. When the Texas 
Co. found out about this, Mr. Tom Richardsville and Mr. Jerry Mahn come by my 
station and told me I had till August the 5th to put my price back down or they 
would cut my temporary allowance 1 cent, which they did. 

I was getting u TCA of 2.3 cents which they cut to 1.8 cents. I figure that 
this is costing me $200 a month based on my gallonage figures at a loss one-half 
cent a gallon. 


J. P. Terry. 

Mr. Roosevetr. Both of those gentlemen are persons known to you ? 

Mr. Devine. Yes, they are known to me. 

Similar policies were enforced by the following companies as dis- 
closed by my investigation and interviews with the dealers affected : 

Ohio Oil Co. 

Gulf Refining 

Sinclair Refining 

Continental Oil 

Ky-Am, distributors for Pan-Am Southern 
Shell Oil Co. 

Inland Oil Co. 

Jobbers for Phillips Petroleum Co. 
Standard Oil of Kentucky 

Mid-Continent Petroleum Co. 

I offer in evidence photostatic copies of invoices of the various 
major companies showing discounts up to 4.3 cents in the price war 
area, and from 1 to 2 cents in the adjacent fringe area, and also com- 
parative invoices from stations receiving no discount. 

Mr. Chairman, I have these photostats here involving a number of 
the major oil companies, for instance, the Continental Oil Co., this 
photostat, or invoice is dated September 12, 1955. Continental Oil Co. 
is selling gasoline to a gentleman on U. S. 31-W who is in the price- 
war area, the price to him was 25.2 cents for regular and 27.7 for 
ethyl gasoline but they gave him a rebate of 4.3 cents per gallon on 
each of those 2 figures. The other in comparison the Continental Oil 
Co. is selling a dealer outside the price war area gasoline for 25.2 for 
regular and 27.7 for ethyl with a rebate of 1.8 cents per gallon. 

Standard Oil Company of Kentucky is selling gasoline to Strobe’s 
Service Station, Dixie Highway and Chism Road, Valley Station, 
Ky., showing a discount of 3.8 cents dated September 15, 1955. At 
the same time selling to a dealer outside the gas war area, invoice 
dated September 17, 1955, discounts of 1.8 cents per gallon. This 
— pattern is followed in all these photostats and I will leave them 
with you. 

= CuarrMan. Without objection they will be inserted in the 
record, 


(The documents referred to are as follows :) 
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Mr. Devine. During this period, the dealers in the price-war area 
increased their gallonage as much as triple at the expense of other 
dealers throughout the Louisville marketing area. And the hardship 
suffered by these other retailers led us to discuss the problem with the 
major company representatives. 

Then I discussed this problem with Mr. G. E. Graffis, vice president 
of the Ky-Am Oil Co., Sistetbubors for Pan-Am Southern Corp., my 
supplier, he told me, “We only do what Standard Oil of Kentucky 
does ; they set the price and the pace.” 

Other dealers who discussed the problem with their company rep- 
resentatives reported similar conversations. 

We followed up these unsuccessful personal interviews with letters 
to the district manager or other local officers of each major oil com- 
pany operating in the Louisville area. 

I also have letters to all these companies asking them to consult 
with us and get together with us on this price discrimination situation. 

I have only one reply. I will read it and my letter to the Texas Co. 

Dear Str: We are informed by the National Congress of Petroleum Retailers 
that the practice of price discrimination in the form of competitive allowances 
or discounts or rebates is a violation of the Robinson-Patman Act and the 
Clayton Act. 

We are asking the assistance of all major oil companies in ceasing this 
practice of selling gasoline to dealers at various prices. Can we depend on the 
Texas Co. to cooperate in eliminating this violation of FTC regulations? 

And their reply from Mr. F. J. Novak, district manager, Indian- 
apolis, Ind. : 

Your letter of September 19, addressed to our Louisville office, has been 
referred to me for reply. 

We wish to assure you that all of the Texas Co.’s pricing policies and practices 
are subjected to careful legal scrutiny, and it is the opinion of our legal depart- 
ment that these policies and practices do not violate any Federal or State laws. 

If the Texas Co. is right in their belief that price discrimination 
practices—the type practiced in Louisville—are legal, then more effec- 
— ay against such price discrimination practices are certainly 
needed. 

If they are not right in believing such price-discrimimation prac- 
tices legal, ther’ we believe that Congress should seek more vigorous 
enforcement of the antitrust laws by the Federal Trade Commission 
and the Department of Justice. 

Our efforts to secure protection against these unfair practices led 
us to interviews and correspondence with affected companies described 
above and then to send photostatic copies of the invoices introduced 
as evidence today to the Depertantatt of Justice in Washington, asking 
their help. We also sent the Justice Department affidavits showing 
that Standard Oil of Kentucky was canceling leases of dealers in 
Louisville who joined the association and who supported our demands 
for enforcement of the antimonopoly laws. But to our knowledge, 
no investigation has been had on this information. 

These facts are presented to this committee in the hope that you 
may be able to help us seeure enforcement of the antitrust laws for 
the protection of retail service operators in Louisville and throughout 
the country, and if present laws are inadequate to prevent price dis- 
crimination and price dictation by the major companies, we ask that 
these laws be strengthened to provide the protection needed. 
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The Cuatrman. Thank you very much. Mr. Roosevelt, would you 
like to ask some questions ? 

Mr. Roosevetr. I would like to ask a couple of questions. No. 1, 
you state you sent to the Department of Justice and to the FTC or 
just to the Department of Justice? 

Mr. Devine. Just tothe Department of Justice through our national 
council, the National Congress of Petroleum Retailers. 

Mr. Rooseverr. Has your organization ever asked the Federal Trade 
Commission about the legality of the spheres of influence that the 
companies set for receiving these temporary allowances? 

Mr. Davine. You mean on a local basis? 

Mr. Roosevetr. Or on a national basis. 

Mr. Devine. We have not talked to the FTC. We have discussed 
it with the United States district attorney in the Justice Department 
in Louisville who referred us to Washington for any action, and that 
is when we filed these affidavits with the Justice Department, Judge 
Barnes’ office. We have not discussed it with the FTC. 

Mr. Rooseveit. I would suggest if I may, Mr. Chairman, that it 
might be wise perhaps to have committee counsel write a letter to the 
FTC asking whether the practice described by Mr. Devine in his 
testimony here is in the opinion of the Commission legal or illegal un- 
der the price-discrimination circular? 

The CHatrrman. You mean have our counsel write the Commission 
for an opinion ? 

Mr. Roosrvett. In view of the evidence presented here, there can 
obviously be a question whether it is or is not a violation. 

The Cuatrman. Any objection? Mr. MacIntyre, you will prepare 
such a letter for the chairman to be sent to the Chairman of the 
Federal Trade Commission. 

Mr. Roosgevetr. I would like to ask you one other thing. As you 
probably know, this is not an unusual pattern. This is very similar 
to many other situations, complaints of which have been given to 
the committee. 

I would like to ask your opinion as to your ability if the Federal 
Trade Commission says this trade practice is illegal whether or 
not you think individual leaseholders or station operators would 
have sufficient economic resources to take advantage of the law under 
the present setup that you would have to operate under. 

Mr. Devine. I certainly think they would. I have had great faith 
in the integrity and ability of the smali-business man. Prior to 
entering this association I spent 10 previous years with Dun & Brad- 
street in a consultant capacity. I don’t think there are any other 
group of men that have any more fortitude or background or ability 
for hard work than these men do. I have faith in their ability to 
seek their own future if they are let alone by these restraints placed 
upon them. 

Mr. Roosrevetr. Would they, however, lacking action by the FTC 
or Department of Justice, would they have the economic resources to 
take their case to court and process them ? 

Mr. Devine. No, sir; I don’t think they would. I can speak for 
myself. I could not go very far financially on a situation like this. 

I don’t think these other men could either. 
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Mr. Roosrvetr. Even if the law is interpreted in your favor you 
would not be able to take protection of the law unless the Government 
acted itself to protect you. 

Mr. Devine. That’s right. 

The CHamman. Any questions, Mr. McCulloch ? 

Mr. McCu.tocn. Yes, I have a couple. How long have you been 
secretary of the Kentucky Gasoline Association ? 

Mr. agentes Executive secretary since the organization was 
formed. 

It was chartered in Kentucky in March of 1955. 

Mr. McCu.iocn. March of 1955? 

Mr. Devine. That’s right. 

Mr. McCviiocn. How long have you been engaged in the retail 
petroleum products business? 

Mr. Devine. Since October 1952. 

Mr. McCuusocn. This pattern of pricing and discounts which you 
have described here is not anything new in price war areas or regions 
in this country, is it? 

Mr. Devrine. It is not new on the Louisville area, because that has 
happened a number of times before. 

Mr. McCu.iocn. And that is the condition that has been existing 
down there for a number of years? 

Mr. Devine. Yes. 

Mr. McCutsocn. And it isn’t something that has developed in 1955 
or 1954 or 1953 or 1952 or 1951 or 1950 even? 

Mr. Devine. No; dealers who have been in the business for a num- 
ber of years have told me that these price wars are recurring and 
since I have been in the business I have had occasion to see that. 

Usually we will have one price war a year. It starts right around 
Derby Day and ends usually around Labor Day when the bulk of the 
transient trade ends, the price war fizzles out normally. But this 
year it is still going on in that area. 

Mr. McCutiocn. That’s all. 

The Cuarrman. Thank you, sir. 

Mr. Nerlinger, do you solemnly swear the testimony you will give 
before this investigating committee will be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Nerurncer. I do. 

The Cuarrman. Identify yourself for the record, Mr. Nerlinger. 
Do you have a prepared statement ? 

Mr. Nerurnaer. Yes, sir, I have a prepared statement which I would 
like to read at this time. 

The Cuatrman. You may read it at this time. 


TESTIMONY OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC. 


Mr. Neruinoer. Mr. Chairman and members of the committee, my 
name is John W. Nerlinger, Jr. I am executive secretary of the 
National Congress of Petroleum Retailers, Inc., with offices at 325 
Farwell Building, Detroit, Mich. The National Congress of Petro- 
leum Retailers is the national trade association of service-station op- 
erators and gasoline retailers and has 84 affiliated State and local as- 
sociations in 34 States and in the District of Columbia. 
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My statement deals with price discrimination practices by major 
gasoline supplying companies in the distribution of their products to 
service-station operators. 

For the sake of perspective, I will briefly outline the economic organ- 
ization of the oil industry, the framework within which these price- 
discrimination practices occur. As described in the Government’s 
petition against 20 major integrated companies and the American 
Petroleum Institute filed in 1938 when Mr. Thurman Arnold was the 
Assistant Attorney General in charge of the Antitrust Division and 
corroborated by extensive evidence presented since and most recently 
before Subcommittee No. 5 of this committee, the economic organiza- 
tion of the oil industry is in the form of vertical integration plus 
horizontal parallelism and unity of action on price policies. 

As stated in the Government’s petition, the major integrated com- 
panies whose vertical integration extends from the oilfields to owner- 
ship of retailing facilities then owned and accounted for a majority 
of the known crude-oil reserves, 80 percent of crude-oil storage capac- 
ity, 76 percent of crude-oil refining capacity, 88 percent of cracking 
capacity, and produced 85 percent of the gasoline refined in the United 
States and owned 75 percent of the Nation’s service stations. 

While a couple of the names have changed since 1938, the dominance 
of this group has not changed. Moreover, the overwhelming effect 
of this vertical integration is deepened and broadened by horizontal 
coordination of policies and parallelism of action. The vehicle for 
this coordination, unity, and parallelism is the price-leadership system 
whereby the 48 States of the United States are divided into 8 gasoline- 
marketing areas, with 1 major integrated company exercising price 
leadership in each area and with other major companies following the 
price leader’s pattern in each area. The organization of the oil indus- 
try is thus in the form of organic consolidation in the vertical dimen- 
sion and functional consolidation in the horizontal dimension. 

The two primary instruments of economic control over retailers are, 
first, the tenant system, and, second, price-discrimination practices. 

The tenant system under which more than 80 percent of the Nation’s 
service-station operators carry on their business, with its short-term 
leases and arbitrary cancellation clauses, affords the supplying com- 
panies a legal captive market for their gasoline and an illegal captive 
market for their lubricating oils, tires, batteries, and accessories. The 
tenant system subjects the 160,000 lessee dealers to indoctrination on 
the matter of products to be handled, prices charged, and other sub- 
jects, indoctrination which is emphasized by the continuing threat of 
lease cancellation for the lessee retailers who do not cooperate. 

But since 15 to 20 percent of all retailers own their own stations or 
lease them from independent lessors, and it is necessary to control 
these retailers as well as the off brands, if the major companies’ price- 
leadership system is to be really effective, a further instrument of con- 
trol is needed. The further indispensable instrument of such control 
is price discrimination. 

Price-discrimination practices are the most important auxiliary 
means by which major companies administer their retail pricing sys- 
tem. They are used by these companies to bring individual retailers, 
off brands, and whole market areas into conformity with their estab- 
lished policies. 


74645—56—pt. 1—_—-29 
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The case of Standard Oil Company (Indiana) v. Federal Trade 
Commission (340 U. 8. a (frequently referred to as the Standard- 
Detroit case) has been at the center of a continuing discussion about 
price-discrimination practices in the retail petroleum industry as in 
other fields of business activity, and some discussion of the background 
and import of this case may be of assistance to the committee in its 
consideration of price-discrimination practices engaged in by major 
oil companies. 

This case originated upon complaints to FTC in 1939 from the 
Retail Gasoline lers Association of Michigan, and both our State 
and national associations appeared amicus curiae in the proceedings 
before the Commission, and on the appeals in the circuit court and 
Supreme Court. 

s executive secretary of the Michigan association during the past 
4 years and as assistant to Mr. Rankin Peck, executive director, dur- 
ing the years prior thereto, and as secretary of the National Congress 
of Petroleum Retailers since its organization in 1947, I have been con- 
tinuously in touch with this case, in op aim contact with the witnesses 
and the evidence and have worked closely with our counsel in the 
preparation of briefs and other documents expressing our position in 
the matter, and my statement with respect to this case is drawn from 
such experiences and documents. 

This case is deeply significant for three reasons: 

First, the fact pattern illustrates the most familiar type of price dis- 
crimination practice, a pattern of discrimination which is characteris- 
tic of oil company operating procedures and has been used in almost 
every marketing area of the United States. The facts of this case 
illustrate and document the reality of price discrimination and its 
effect upon competition. 

Second, this case was the vehicle wherein the Supreme Court of the 
United States gave effect to a new understanding of the import of the 
“ood faith—meeting competition” defense contained in section 2 (b) 
of the Robinson-Patman Act extending such defense from procedural 
to substantive effect, erecting such safeguards, however, as to some- 
what narrow the availability of this defense in comparison to the 
similar defense contained in section 2 of the old Clayton Act. 

Third, the Supreme Court decision in this case through misconstruc- 
tion, extension, and application to different fact patterns, has been 
the excuse for an sbendanmens of gn discrimination enforcement 
in the retail petroleum industry by the Bureau of Investigation of the 
Federal Tralle Commission. ae . 

With respect to No. 1—The pattern of price discrimination: The 
situation which gave rise to our complaints to FTC in 1939 was that 
of four so-called wholesaler-retailers obtaining or being granted a sub- 
stantially lower price on gasoline delivered to them by Standard Oil 
Company of Indiana than the price charged other retailers selling 
products of this supplying company. These favored wholesaler-retail- 
ers passed along the discriminatory price advantage which they se- 
cured in widely publicized marketing activities. As a result, the 
approximately 350 other retailers of Standard Oil Co. in the Detroit 
area together with hundreds of other retailers of other brands of gaso- 
line were obliged to cut their retail prices in order to meet the com- 
petition of these favored wholesaler-retailers. At that time, the gross 
operating margins received by retailers in the Detroit marketing area 
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were approximately 3 cents a gallon, and the effect of meeting the 
price competition of these favored retailers was to reduce such operat- 
ing m for other retailers to 1 to 144 cents a gallon. Since rent 
retained by the supplier in connection with the sale of its products ab- 
sorbed 1 cent of this margin, these hundreds of retailers were required 
to handle and sell line at substantially no compensation. 

The hardship and heartache, business failures and human suffering 
which were imposed on service station operators in the Detroit mar- 
keting area by this price discrimination practice defied description. 
Suffice it to say, that there were dealers who were obliged to move their 
families into their stations in order to have shelter. There were 
dealers attempting to buy their own stations who lost them for the 
price of the meres ish se 

At that time the Retail Gasoline Dealers Association of Michigan, 
Inc., was a struggling organization which had succeeded in securing 
adoption of a State law prohibiting sales of petroleum products below 
cost with intent to injure or destroy competition, but the facts of this 
crisis were not covered by the new State law—since the so-called 
wholesaler-retailers who were receiving the 114 cent per gallon price 
discrimination advantage and disrupting the market with it were not 
selling below cost but only passing along what a supplier operating 
across State lines was giving them. In this crisis, our association 
looked to the Robinson-Patman Act and to the Federal Trade Com- 
mission for relief and redress of these conditions. 

With respect to No. 2—Significance of the Supreme Court decision : 
Members of this committee are, of course, familiar with the action of 
the Federal Trade Commission, its findings and cease and desist order 
on our complaint, and of the action of the circuit court in sustaining 
same, and of the Supreme Court in a 5-to-3 decision in reversing the 
cireult court and remanding the case for further proceedings in ac- 
cordance with its holding that the “good faith—meeting competition” 
defense contained in section 2 (b) of the Robinson-Patman Act is sub- 
stantive in character. 

The Supreme Court’s opinion made new law with respect to this 
defense. Based on the legislative history of the Robinson-Patman 
Act, the section 2 (b) proviso had been generally considered proce- 
dural in character and subject to being outweighed by a showing of 
substantial injury to competition. The decision of the Supreme 
Court had the effect of establishing a new absolute exception to the 
statutory prohibition of price discrimination. It removed part of the 
protection against price discrimination practices which had previously 
been believed to exist, and which the legislative history shows Con- 
gress intended to provide. 

The Court appeared to feel that the position it took would result in 
more rugged competition and lower prices toconsumers. But the plain 
economic facts have been at sharp variance with this assumption. In 
practice, price discrimination results in a large seller being able to 
destroy its competitors or retailers through price discrimination to 
a few customers, while at the same time gouging the public with a 
generally high price level. In the retail petroleum industry, price 
discrimination means the crushing of viiadieds through a temporary 
price reduction to a favored dealer as a prelude to raising wholesale 
prices to all. A few consumers benefit for a little while, and all con- 
sumers pay a higher price in the end. 
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With respect to No. 3—Enlargement of the Supreme Court decision 
by FTC Bureau of Investigation: Notwithstanding that the Supreme 
Court decision established a new substantive defense to price discrimi- 
nation practices, it limited the application of this defense to cases 
where the lower price was granted to retain a customer and where such 
discrimination was in actual or primary competition (as distinguished 
from competition which is secondary or remote). However, during 
the past year and a half the Bureau of Investigation of the Federal 
Trade Commission has extended and enlarged the application of this 
decision so as to decline investigation in all cases where a major oil 
ok has reduced its price to one or a few retailers to meet compe- 
tition. Investigation has been refused without respect to whether or 
not such price reduction was to retain the retailer as a customer. In 
most instances, of course, this requirement of the Supreme Court de- 
cision could not be met since the retailer receiving the favored price 
was bound to the supplier by lease and dealer agreement and had no 
place else to go. 

The Commission’s Bureau of Investigation has undertaken to shift 
the responsibility for its refusal to investigate in such cases either to 
the Commission itself, which it says has failed to issue complaints on 
the investigations prevously conducted, or to the Department of 
Justice whose investigation of the oil industry is offered as a reason 
for FTC keeping hands off. The effect has been to deny redress 
against oppressive price discrimination practices to hundreds and 
thousands of retailers who have been damaged thereby. The faith 
which these men had in the Robinson-Patman Act and in the Federal 
Trade Commission has been shattered. 

The extent to which the “meeting-competition” defense has been 
used as an excuse for price-discrimination practices and nonenforce- 
ment of the prime-discrimination prohibition by the Federal Trade 
Commission is illustrated in a recent letter addressed to our national 
office by the vice president in charge of marketing of the Texas Co., 
Mr. S.C. Bartlett. Mr. Bartlett’s letter was in response to a letter we 
had written the Texas Co. complaining about price discrimination 
practices in the Shreveport, La., area. With your permission, Mr. 
Chairman, I would like to read Mr. Bartlett’s short letter. 

The CuarrMan. You may proceed. 

Mr. Neruincer. This is a letter from the Texas Co., dated Septem- 
ber 28, 1955: 


Mr. Casa B. HAWLEY, 
President, National Congress of Petroleum Retailers, Inc., 
Detroit 26, Mich. 

Dear Mr. Hawtey: I have asked our attorneys to consider your letter of 
September 17 in which you discuss the decision of the United States Supreme 
Court in the Detroit case. It continues to be their opinion that this decision sus- 
tains the company’s action in assisting its dealers to meet competition. 

They also inform me that representatives of the Federal Trade Commission 
consider our practices to be proper; and that Mr. Harry Babcock, Director of 
the Bureau of Investigation of the Federal Trade Commission, so advised the 
general counsel of your association in letters dated August 15, 1954, and Novem- 
ber 22, 1954. 

I do appreciate your writing me, however, and shall be glad to hear from you 
at any time. 

Sincerely yours, 


S. C, BARTLETT. 
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In view of the advice given by the Federal Trade Commission as 
quoted in Mr. Bartlett’s letter, is it any wonder that supplying com- 
panies are emboldened in the use of price discrimination practices to 
fix margins, destroy offbrand competition, and control retail prices 
and markets ¢ 

Every year, more than 60,000 service station operators fail in busi- 
ness, quit business, or are forced out of business by adverse economic 
conditions and unfair competitive practices. Price discrimination 
practices are probably the most destructive of all the methods by which 
these retailers’ earnings and savings are destroyed and by which their 
faith in the American free enterprise system is vitiated. 


CONCLUSION 


Of all small-business groups, service station operators are probably 
the most susceptible to destruction through price discrimination prac- 
tices. The similarity of the products handled and slight differentials 
between major brands of gasoline, the mobility of our customers, and 
our small operating margins, all magnify any disruption or disturb- 
ance caused by price discrimination. If the discrimination granted is 
substantial, hundreds of dealers are almost instantaneously affected 
and gravely injured. It is thus natural that our members should have 
the greatest concern for prevention of price discrimination practices, 
for effective legislative prohibition of such practices and for effective 
enforcement of such prohibition. The Standard-Detroit case illus- 
trates the need for protection, the extent of the injury and the direction 
which protective measures can take. 

It is my conviction based on our experience and on the experience of 
our affiliated associations and of dealers across the country with price 
discrimination, that a substantial improvement in the condition of our 
members and of people in the retail petroleum business could be ac- 
complished through passage of legislation which truly prohibits price 
discrimination practices, and the enforcement of such laws by an 
agency deeply and truly concerned with the welfare and preservation 
of small business. 

Mr. Chairman, we strongly endorse H. R. 11 and urge adoption of 
the equality of opportunity bill by the Congress. 

The Cuarrman. Any questions? 

Mr. Roosevetr. Mr. Nerlinger, you have had a period before Sub- 
committee No. 5 and you have outlined very concretely here the under- 
lying principles and the need for H. R. 11. 

I would ask you have you any other evidence in relation to the 
refusal, any specific refusal by the FTC to act on complaints that you 
could submit to the record ? 

Mr. Neruincer. We have filed complaints with the Federal Trade 
Commission with reference to a price discrimination situation which 
existed in. Jackson, Miss., previously and I have here—— 

Mr. Roosevetr. Am I correct in saying that the records here of 
Subcommittee No. 5 will show the answer of Mr. Babcock as referred 
to by Mr. Bartlett? 

Mr. Neruincer. Yes, sir. I have letters here from Mr. Babcock 
one the Jackson, Miss., complaint wherein he refused to inves- 
tigate it blaming it first upon the Commission and secondly upon the 
Justice Department. 
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As was explained in the testimony of James V. Cresente of Cleve- 
land before Subcommittee 5, complaints were filed dealing with price 
discrimination in the Ohio market. Mr. Babcock according to Mr. 
Cresente’s testimony refused to take any action and referred him to 
the man in charge of the FTC Cleveland office, who in turn refused 

We have several such complaints where this refusal 


to take action. 
has been apparent. 
Mr. Roosevetr. With the permission of the complainant and the 
committee would you include that in your presentation for the record ? 
Mr. Neruincer. Yes, sir. 
The Cuatrman. Without objection, so ordered. 
(The document referred to is as follows :) 


FEDERAL TRADE COMMISSION, 
Washington, November 22, 1954. 
Mr. Wiii1am D. Snow, 
General Counsel, National Congress of Petroleum Retailers, Inc., 
Detroit, Mich. 


Dear Mr. Snow. I am in receipt of your letter of November 3, 1954, with 
further reference to a complaint which you previously filed against the Texas 
Co., alleging that it is selling gasoline to a filling station operator, Dixon Service 
Station, located on North States Street, Jackson, Miss., and to other stations 
at a price of 1 cent per gallon below the price offered Cross Service Station, also 
located on North State Street, and to certain other independent filling stations. 

The allegations as to the facts set forth in your letter of July 15, as further 
interpreted by your letter of November 3, together with the stated legal precedents 
and arguments set forth by you, have been given careful study and considera- 
tion. As previously stated to you in my letter of August 18, 1954, a number of 
investigations have been conducted as a result of the receipt of complaints of a 
substantially similar nature. Full factual information, almost if not identical 
with that supplied by you, has been presented to the Commission regarding the 
practices of the major oil companies. Specific instances where investigation has 
not only disclosed such practices, but the effect of such practices on competition, 
have been the subject of study and consideration. In no instance has the Com- 
mission issued a complaint where it has been shown that a major oil company 
reduced its price to a filling station operator for the purpose of enabling such 
operator to meet a competitive price. 

The investigations heretofore conducted have required the use of more than 
& proportionate share of the available funds and personnel and I believe you 
will agree that the funds and time expended in obtaining evidence and informa- 
tion to be used as a basis for study and consideration of the complex and difficult 
problem presented demonstrate a sincere desire on the part of the Commission 
to fully utilize its statutory authority in an effort to eliminate any actionable 
unfair methods of competition or discriminatory pricing practices in the pe- 
troleum industry. 

In view of the foregoing circumstances, it would appear inadvisable for the 
Commission to initiate an additional investigation which it seems may produce 
facts and circumstances as a basis for action which would not be substantially 
different from those already considered and upon which no formal action has been 
taken. 

Your interest in bringing this matter to the attention of the Commission is ap- 
preciated and if you feel that the Commission may be of further service to you 
in this or other matters, you may be assured of its cooperation. 

Very truly yours, 
Harry A. Basoock, 
Director, Bureau of Investigation. 


Mr. Roosevett. May I ask you one other question, assuming that 
H. R. 11 is enacted into law, would you be of the opinion—and I don’t 
think I have had a chance to ask you this before—would you be of 
the opinion then that the individual station owner would have sufli- 
cient economic resources to protect himself if the Government agency 
did not proceed to be of vigorous assistance to him? 
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Mr. Neriincer. I question very much, Mr. Roosevelt, whether the 
individual would have sufficient finances to carry forth the necessary 
activities that would be required. 

Possibly through his trade association that could be done but cer- 
tainly the adoption of H. R. 11 would materially improve his chances 
of survival. 

As they stand today his chances are not very good. 

Mr. acierran, Mr. Nerlinger, did there come to your attention 
the reporting of a triple damage case against the Texas Co. which 
was reported in Oildom of October 27, 1955 ? 

Mr. NeruinGer. Yes, sir. 

Mr. MacIntyre. And that was a case that arose in Connecticut 
against the Texas Co. and I believe was settled the very day that 
I believe the Texas attorney wrote you, namely, October 7, 1955, and 
to this effect, as it is reported in that particular trade paper of October 
27, 1955, that the Texas Co. lost that suit. 

That little dealer was found to have been ene under the anti- 
trust laws and he recovered $15,000. And the judge as well as this 
reporter seemed to be asking the question why was it necessary for 
this little dealer to have to file his own suit and carry the burden 
of fighting his own suit if there was a violation of the antitrust laws 
involved as was there found because of the Trade Commission and 
the Justice Department having responsibilities of enforcing the laws. 

Mr. Neruincer. That is my understanding; yes, sir. 

Mr. MacIntyre. I would like to see included in the record, Mr. 
Chairman, the report on that case. It was reported in Oildom on 
October 27. We will try to turn it over to our reporter. 

The Coarrman. Without objection, so ordered. 

(The document referred to is in the files of the committee.) 

Mr. Nerurncer. Mr. Roosevelt asked that I incorporate in the rec- 
ord a letter to which I referred. I imagine the one Mr. Roosevelt is 
referring to is the letter from Mr. Babcock dated November 22, 1954, 
in which he states they will not take any action in reference to our 
complaints involving price discrimination in Jackson, Miss., first 
because it would not do any good and secondly it might be a waste of 
funds, is that the letter to which you refer ? 

Mr. Roosevett. That is the letter to which I refer. 

The Cuarrman. Thank you very kindly, sir. 

We appreciate your testimony. 

The Cuarrman. Mr. Wilson, chairman of the board of directors 
of the Standard Oil Company of Indiana had accepted our invitation 
to be here this afternoon, but he ran into transportation difficulties at 
Chicago and we were notified that he could not get here this afternoon. 

He could be here tomorrow morning; but we have notified Mr. 
Wilson that we would appreciate very much if he would arrange for 
his appearance before Mr. Roosevelt’s subcommittee some time in 
December instead. Mr. Roosevelt has a committee meeting in Rich- 
mond, Va., and another one in Abingdon, Va., tonight and tomorrow 
and he cannot be here, and for that reason we would like Mr. Wilson 
to appear before his subcommittee some time in December. 

The committee stands in recess until 9:30 tomorrow morning in 
this room. 

(Whereupon, at 3: 50 p. m., the hearing was adjourned, to reconvene 
at 9:30 a.m., November 4, 1955.) 
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House or REPRESENTATIVES, 
Setect Committee To Conpuct A STUDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D.C. 

The committee met, pursuant to recess, at 9:40 a. m., in room 1301, 
New House Office Building, Washington, D. C., Hon. Wright Patman 
(chairman) presiding. 

Present : Representatives Patman, Hill, and McCulloch. 

Also present: Everette MacIntyre, staff director and committee 
counsel, and Victor P. Dalmas, assistant to minority members. 

The Cuatrman. The committee will please come to order. 

We have as our witness first this morning, Mr. C. M. McMian. 

Mr. McMillan, do you solemnly swear the testimony you shall give 
before this committee shall be the truth, the whole truth and nothing 
but the truth, so help you God ? 

Mr. McMitan. Ido. 

The Cuarrman. You may proceed in any way you desire. You 
have a prepared statement ? 

Mr. McMutan. I would prefer to read my statement if I may. 

The Cuarrman. All right, sir, that will be perfectly all right. 


TESTIMONY OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION, INC. 


Mr. McMirian. My name is Clarence M. McMillan. I am execu- 
tive secretary of the National Candy Wholesalers Association, Inc. 
This organization’s membership includes approximately 900 inde- 
pendent wholesale distributors of confectionery and related items, in- 
cluding tobacco and specialty food items. 

All of the wholesaler members are known as independent distribu- 
tors. All of them sell primarily to the independent retailer and pro- 
vide him with services which he could not obtain generally if the 
wholesale distributor was eliminated from the economy. 

These independent distributors handle the distribution of approxi- 
mately $1 billion worth of confectionery, calculated at retail prices. 

We believe that you will agree that the independent retailer and 
independent wholesaler are an essential part of the American system 
of free enterprise. If we accept, as we must, the essentiality of the 
independent retailer and the wholesalers who serve him, then we can- 
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not help but be concerned with the price discriminations which rob 
this class of distributor of an equal opportunity in the market place. 

We do not believe that the independent distributor has equal op- 
portunity in the market place today, and we would like to give you 
—* of the types of discriminations which we are told now pre- 
valli. 

When we were asked by your chairman to bring before this com- 
mittee a report of the current situation in this industry relative to 
en discriminations and allowances, we asked the members of our 

oard of directors to give us examples of the type of discriminations 
they are up against today in their markets. We list them for you as 
they came to us. 

We do not know whether or not these practices have been reported 
to the Federal Trade Commission. We did not ask our members. We 
only want to indicate to this committee the feeling that exists among 
our members that certain discriminations continue in this industry 
and that the need for a strong anti-price-discrimination act and strong 
enforcement is still as important today as ever. 

May we make it clear that this is not an effort to point the finger 
of accusation at any particular firm or firms who may be granting 
these discriminatory prices or allowances. 

We have carefully avoided asking our members to reveal the names 
of either the sellers or the buyers in the following examples, for these 
reasons : 

First, the injured party has the right to anonymity in making com- 
plaints to the Federal Trade Commission, and we have apprised 
them of the privilege which they have of reporting these, if they 
choose to do so. 

Second, most of these discriminatory prices and allowances are 
secret, and it would be difficult, if not impossible, for the wholesale 
distributor, not having access to the manufacturer’s records, to furnish 
conclusive proof of the existence of the violations. 

Third, the Federal Trade Commission has the facilities and the 
authority to investigate complaints and determine the accuracy of 
them if it chooses to do so. 

Before citing these examples, let me explain that it is necessary 
for you to consider the wholesaler and his independent reiail customers 
together in evaluating the effect of the discriminations. 

This is due to the fact that most confectionery manufacturers sell 
direct to retailers, theaters, vendors, and others at the same price as 
they sell to the wholesaler. 

(I shall refer to the wholesaler’s price as the manufacturer’s list 

rice. ) 

: Not all manufacturers have such a policy of direct selling, but for 
the most part, almost any firm which can purchase a minimum ship- 
ment of 5 or 6 cases can do so at the manufacturer’s list price. Thus, 
we have the wholesaler and independent retailer together forced to 
compete against the lower purchase prices of not only the large grocery, 
drug, and variety chains and co-ops, but also large supermarkets, in- 
dividual variety stores, individual theaters, and the vending-machine 
operators. 

It is not our purpose here to criticize the manufacturer’s right to sell 
direct to the retailer if he wishes to do so. 
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Nevertheless, many of these direct-buying retailers are able to solicit 
and receive types of allowances which the wholesaler, not being a re- 
tailer, perhaps cannot utilize, and which his independent retail cus- 
tomers, not being direct buyers, perhaps cannot qualify for. 

The cumulative effect of discriminations given direct-buying retail- 
ers are real and damaging to the independent retailers who buy from 
independent wholesalers. For example, advertisements in the daily 
papers shw candy bars offered to the public by chain stores in 24- 
count bo: 3 often at a price lower than that which the wholesaler 
pays to the manufacturer. 

And almost always below the price which the retailer pays the 
wholesaler. Even in the sale of smaller units this situation exists. 

I just saw an advertisement from a New Jersey paper featuring six 
5-cent bars for 19 cents. The manufacturer’s list on this is 80 cents 
for a box of 24’s, which figures 20 cents for 6 bars. That’s the same 
as the wholesaler pays. While we do not know the basis on which 
these low prices are established, it is reasonable to assume that the 
chain store is either receiving a discriminatory price or is selling below 
cost. In any event, you can see how impossible it is for independent 
retailers to compete when their wholesale suppliers have to pay more 
than the advertised retail price of this chain store. 

Of course, there might be other allowances involved in this particu- 
lar instance. For example, it is not unusual, I am told, for direct- 
buying retailer to request and receive a display allowance of 10 to 20 

reent on a minimum shipment of a manufacturer’s merchandise. 
Eection 2 (d) of the Robinson-Patman Act says in effect, that compet- 
eee must be granted “proportionally equal terms.” 

ut if this retailer’s independent competitor cannot buy directly 
from the manufacturer, he cannot bargain for “proportionally equal 
terms.” Perhaps the wholesaler might bargain on behalf of his re- 
tailers, but there are practical and legal questions which throw much 
doubt on such a course. 

A similar example of services solicited and received by a variety 
chain which, while it does not affect the price at which the merchan- 
dise is sold, does however affect the ability of the independent retailer 
to obtain his fair share of the volume on popular brand merchandise. 
Here is an instance, as it comes to me: A particular chain has 300 
stores. Each 2 weeks it changes its window displays, and thus, 26 
times a year, it features the lines of particular manufacturers. When 
a confectionery manufacturer’s line is featured, the variety chain has 
an outside display firm build and install the window display at a 
cost of $10 each. 

The confectionery manufacturer is billed then for $3,000 to reim- 
burse the variety chain for those window displays. 

This would seem to be a fair proposition for the confectionery man- 
ufacturer because he gets extra volume from the emphasis placed on 
the sale of his product in the displays inside the store, as well as the 
window displays. Yet, the competing independent retailer who buys 
from a wholesaler is not able to bargain directly with the manufac- 
turer for this type of allowance on “proportionally equal terms.” 
Thus, there is an unfair discrimination in favor of the variety chain. 

Not all allowances are so indirect as these. To illustrate: One man- 
ufacturer is reported to have four different price lists, each on a dif- 
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ferent colored sheet, and. showing varying prices for the same mer- 
chandise on respective sheets. 

It is reported that the wholesaler’s price list is the highest one, and 
the others are graduated downward for variety stores, supermarkets, 
chains, and perhaps other direct-buying retailers. Quantity appar- 
ently plays no part in the differentials, and apparently there is no 
other reasonable basis on which the discriminations are established. 

The manufacturer is said to contend that he can support his differ- 
entials by a showing of cost savings in favor of each type of customer. 
Nevertheless, the existence of the lower prices is generally kept secret 
from the wholesaler and others who pay the higher prices. 

It can be presumed that the manufacturer either cannot support 
the differential or for other reasons prefers not to be called upon to try 
to do so. Keep in mind that the existence of these different prices, to 
all intents and purposes, is secret, and it was by accident, we under- 
stand, that their existence became known to the wholesalers. 

Now, when you consider that the wholesaler, being bracketed at the 
highest price, must add his costs of selling and operation before he 
can get this merchandise into the hands of the independent retailers, 
you can see that the independent retailer has no chance of equality 
in the market place. 

Probably one of the most common discriminations is that in favor of 
the vendor or vending-machine operator. 

Many confectionery manufacturers are selling 100-count, 200-count, 
and other large-count boxes of 5-cent bars to the vending trade, 
theaters, and chainstores at a lower price per bar than the price 
charged to wholesalers in 24-count boxes. 

The differential is usually in excess of what could possibly be justi- 
fied in cost savings on the container. In almost all cases there is abso- 
lutely no difference in the weight or quality of the merchandise packed 
in the larger count. 

The wholesaler and independent retailer are discriminated against 
in two ways by this practice. For example, take 5-cent bar A. The 
wholesaler pays 80 cents for 24 bars. The vendor pays $4.20 for 144. 

The cost to the vendor, calculated on 24 bars is 70 cents. Thus a 
differential of 60 cents is made for the difference in 1 large container 
and 6 smaller ones. It is doubtful if the cost difference is anything 
near that great. 

Consider 5-cent item B as another example: The wholesaler pays 80 
cents for 24. The vendor pays $2.88 for 100. Calculated on the basis 
of 24 bars, this figures 69 cents, or a difference of 11 cents in favor of 
the vendor on 25 bars or about 44 cents between 1 large box and 4 
smaller ones. 

Now consider 10-cent item C for instance. The wholesaler pays $1.56 
for 24’s. The vendor pays $11.40 for 200. This figures $1.36 for 
24’s, or a differential of approximately 15 percent. 

Here again, there is no price advantage at the consumer level as 
far as the vendor is concerned because he sells them for 10 cents each. 
However, these large-count boxes are sold also then to the theaters, 
chain and syndicate stores, and this particular 10-cent item has been 
known to be advertised by a cut-rate chainstore at 2 for 13 cents. This 
retail price is lower than the wholesaler’s cost of merchandise. Thus 





PRICE DISCRIMINATION 455 


you can see what the independent retailer’s situation is with respect to 
his ability to compete on this item. 

Even if the difference in cost could be justified, the wholesaler and 
independent retailer are discriminated against in other ways under 
this special vend-pack pricing system. First, many of the manufac- 
turers refuse to sell these large vend-packs to the wholesaler or his 
customers. One such manufacturer, on receiving a call from a whole- 
saler after his broker refused to sell the wholesaler, was said to have 
replied: “Why, we couldn’t sell the wholesaler this vend-pack. We 
would lose our shirts.” 

This was a clear indication that he was granting a differential as a 
subsidy to the vendor which he could not afford, on the basis of his 
cost, to grant to the wholesaler and his independent retailers. 

It is true that most of the independent retailers cannot utilize these 
large counts. But even those that could do so are denied the privilege 
of making this saving since his supplier, the independent wholesaler, 
is denied the right to buy the 100-count. 

This was one of the points raised by the trial attorney in the Auto- 
matic Canteen Co. case. And while this case was pending, it seems that 
few, if any, of the manufacturers restricted the sale of their large- 
count boxes to vendors and other direct-buying retailers. But since 
the case was dismissed, the general trend appears to be back to a limita- 
tion of the package to the vendors and chainstores and denying the 
wholesalers the right to buy it for their independent retail trade. 

Likewise, the differential in the per bar price seems to have widened 
in recent months. The extent to which these differentials may grow 
can best be illustrated by the facts in the Automatic Canteen case, 
which we would like to review for you briefly in a few moments. 
First, however, we would like to cite two other types of discrimina- 
tions which are reported to us as being established in favor of the 
vendors. 

Some candy manufacturers are allowing an extra 5 percent dis- 
count to vending-machine operators whose machines are located on 
military and naval installations. 

This practice originated during the war from the 5 percent allow- 
ance which some manufacturers made to wholesalers for rendering 
warehouse and delivery services to the post exchange when manu- 
facturers were selling these exchanges direet. 

However this volume has largely been supplanted by the location of 
vending machines on the properties of the military installations, and 
the vendors are said to be demanding and receiving from a large num- 
ber of manufacturers an extra 5 percent allowance for servicing these 
machines. These products are not sold to the Government. 

So it cannot be argued that this is not covered under the Robinson- 
Patman Act, which has been held inapplicable to sales to the Gov- 
ernment. Instead the vending machines are owned and operated by 
the vendor, and the candy bars are sold to service personnel at the 
straight retail price. There is no benefit to anyone except the vendor. 

Another example of a new device which as been created for secur- 
ing a differential for a vending-machine operator is the one which 
has just been reported to us, as follows: 

A large, nationally known vending machine company is reported 
to have set up a separate corporation to handle “promotional adver- 
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tising” for the firms whose products are sold through vending ma- 
chines. This new corporation apparently enters into an agreement 
with the manufacturer to place decals of his product on the machine 
for a pared of 30 days, or other specified interval, for a price agreed 
upon y the manufacturer and the advertising corporation. Appar- 
ently they feel the sky is the limit as to what a manufacturer can 
pay for such ere and it need not necessarily bear any relation- 
ship to the value of the service. The competing vendors, who do 
not have such a service available to them, are therefore discriminated 
against. And certainly the independent retailers who compete 
indirectly with the vending machines, are discriminated against. 

Now with respect to the extent to which these discriminations 
may grow, if not corrected, let us examine some of the points that 
were presented in the record of the Automatic Canteen Company, 
docket No. 4933, of the Federal Trade Commission. 

According to briefs filed by trial counsel for the Commission, it 
was shown in this record that the respondent received lower prices, 
ranging from 10 to 30 percent less than that paid by others, for 
candy, gum, and peanuts of like grade and quality. 

It was revealed that the respondent received discriminatory advan- 
tages in price of approximately $4 million on one gum line alone, 
on total purchases of approximately $9 million. (Comm. Ex. 37.) 

The Commission’s exhibit 37 shows that this gum company sold 
the respondent $8,823,728 worth of gum over an 8-year period. The 
respondent paid 38 cents per 100 sticks. The record also shows that 
other customers paid the gum company 55 cents per 100 sticks, or 
approximately $12,771,200 for the same quantity of gum which is 
$3,947,471 or 44 percent more than the respondent paid for the same 


gum. ; bse 
The record further shows that in 1 year this firm bought 13 million 

bars from one company at a price of .0198 cents per bar, while others 

were paying .0267 cents per bar, or 7 roximately 25 percent less 


on these purchases. (Comm, Ex. 82; 17-F, G, H: Resp. Br. p. 12.) 

In fact, the record shows an astounding fact, namely, that the 
respondent’s gross profits on a and gum that — were composed 
almost entirely of preferential discounts exacted from sellers such 
as these two companies. 

Lest we think that these are isolated examples, we refer also to the 
fact that the average price paid by the respondent, according to the 
record, was $2.03 per 100 bars on all candy, which in one particular 
year amounted to 97,541,000 bars. (Comm. Ex. 4-7.) The amount 
paid to suppliers for those purchases was ere $1,982,000. 

The established price paid by candy wholesalers in that year 
amounted to 2.67 cents per bar. Thus, on the 97,541,000 candy bars 
a differential was allowed in favor of the respondent amounting to 
$624,000. . 

The record shows that for a period of 9 years the differential re- 
mained approximately the same, (Comm. Ex. 106-H) and that the 
respondent sold approximately 1,975,891,000 candy bars (Comm. Ex. 
4, p. 7), and they paid $13,238,469 less than their competitors paid 
for the same quantity of candy. 

This is a small part of the record in the Automatic Canteen case and 
a small part of the story. 
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What is equally disturbing to members of our industry is the length 
of time it took to conclude this case. They cannot understand the tech- 
nical points on which many decisions hinged or the inordinate delays 
in procedure. 

For example, following issuance of the complaint in 1943, the Can- 
teen case was litigated in the Commission until an order was issued in 
1950, 7 years later. 

This was followed by an additional 2-year delay with the Court of 
Appeals affirming the order in March 1952. The Supreme Court de- 
cision came in June 1953, remanding the case to the Commission. The 
Commission issued its dismissal order in January 1955. Thus approx- 
imately 17 years intervened between date of first violation and final 
decision. The principal basis of the final dismissal, I believe, was that 
the evidence was too old. 

Conclusion: Frankly we are at a loss to suggest a remedy for 
strengthening the enforcement of the Robinson-Patman Act. But we 
do feel that enforcement may have been hampered by interpretations 
placed upon the Supreme Court’s decision in the Standard Oil of In- 
diana case. If the Commission accepts the interpretation of the Attor- 
ney General’s Committee for the Study of the Antitrust Laws, then 
the Commission may well pass up many complaints of violations that 
should be prosecuted. The Attorney General’s Committee says that 
the seller should be deemed to have acted in good faith if he did not 
know, or have reason to believe, that the competitor’s lower price was 
unlawful and further that establishing such lawfulness as an absolute 
condition in every 2 (b) “meeting competition” defense is not 
necessary. 

We do not agree with this strange interpretation. We cannot get 
away from the fact that the Supreme Court said in several instances 
that the price to be met must be a lawful one. 

But if the interpretation of the Attorney General’s Committee is 
accepted, then we must conclude that the Standard Oil decision has 
opened up a basis of granting discriminations which could destroy 
competition in a market. 


at is ee we favor the amendment of the law, as proposed in con- 
] 


gressional bills, S. 11 and H. R. 11 now pending. We would like to 
go on record as favoring the passage also of the bill H. R . 567, which 
would amend section 2 (a) of the Robinson-Patman Act to provide 
“that it shall be unlawful for any seller to sell at a price, discount, or 
other terms, by reason of quantities sold, or seasonal order, or for any 
other reason, unless he has undertaken in good faith (1) to make 
known to all of his customers that such price and/or discount and/or 
term is available under the same conditions to all of his customers for 
a reasonable period of time.” 

We submit that the viciousness of most discriminations is that they 
are secret. Again referring to the Automatic Canteen case as an 
example, we are convinced that if that manufacturers had been re- 
quired by law, as proposed in H. R. 567, to tell all other customers 
about the price concessions granted to Canteen, none of them would 
have continued such prices to this firm. They would have been so 
bombarded by their other customers for equal terms that they would 
have quickly abandoned the allowances to Canteen, because to try to 
extend such terms and prices to all their customers would have been 





458 PRICE DISCRIMINATION 


economically unsound if not impossible. The amounts sold to Can- 
teen, even though totaling millions, were still a very small part of the 
volume accorded to the manufacturers by the thousands of wholesalers 
and vendors who were discriminated against. 

We believe that to put the spotlight of publicity on discriminatory 

ractices would be a considerable factor in preventing violations of the 
pl tenes Muteaie Act because it would make the seller stop and think 
twice before he establishes a precedent for a practice which he could 
not extend to his total operations. 

No matter what the conditions set down by the large buyer for the 
allowances received—whether they were differences in delivery, pack- 
aging, size, quality of other conditions—there would be plenty of com- 
petitive buyers ready and willing to do business under the same condi- 
tions. And unless a manufacturer was in a position to modify a sub- 
stantial portion of this operations, and was pretty sure of the economic 
effect on his future sales and profits, he would hesitate to give in to 
the demands of the large mass buyer for special concessions. 

H. R. 567 would serve to bring out into the open the methods of 
doing business. This would be protection for the seller as well as 
the buyer, for we are convinced that most of the special concessions 
granted to large mass buyers are not made at the instance of the seller 
but of the buyer. They are asked for in secret and given in secret. 
And in the great majority of the cases these secret dealings are not, 
we believe, in the interest of the free enterprise system of this country. 

The Federal Trade Commission has in at least one instance recog- 
nized the importance of the principles contained in H. R. 567, although 
the case did not involve section 2 (a). In the recent Kay Windsor 
Frock case it ruled that advertising and promotional allowances are 
not available “unless they are made known to competing customers.” 

We think it is sound to require this not only of advertising allow- 
ances, but also of any other prices, terms or conditions of sale. And 
we would commend to the serious consideration of the Congress the 
adoption of an amendment such as is proposed in H. R. 567. 

We believe that unless the Robinson-Patman Act can be strength- 
ened and enforced that it may be necessary for Congress to exempt 
small independent distributors from the Sherman Act in order for 
them to bargain collectively with their suppliers for equality in the 
market place. 

Until some such relief is granted, it is understandable that discus- 
sions among some leaders in the distributive trades are taking a new 
turn—the exemption of independent buyers from the restrictions of 
the Sherman Act, thus enabling them to bargain with the supplier in 
the same manner and with the same economic force as the mass buyers, 
such as the chains and co-ops have at their disposal. 

The individual chain or co-op with X number of retail stores is 
relatively free to say, in effect, to a manufacturer, with respect to 
sections 2 (d) and 2 (e) of the act: 

“We will not place your item in our stores unless you give us cer- 
tain considerations.” The Sherman Act prohibifs the same bargain- 
ing right to the independent wholesaler and retailer, acting collec- 
tively. 

Conversely, the chain and co-op may say to the manufacturer: “For 
such and such placement allowance or other considerations, we will 
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= your item in our stores.” However, the Sherman Act pro- 
uibits the independent retailer and wholesaler from acting together 
to ask for the same allowances and to give the supplier the same guar- 
anties. 

We earnestly hope that it will never be necessary for the indepen- 
dent distributors to seek exemption from the Sherman Act on this 
basis. We feel that instead the ideal answer lies in a set of rules 
to insure “equality of opportunity in the market place,” plus an ef- 
fective umpire to see that the rules are observed. We believe that 
the Robinson-Patman Act, with present and proposed weaknesses 
eliminated, would give us these rules. Tightening of these rules 
could make for a more effective job of enforcement. 

May we express the hope therefore that the hearings of this com- 
mittee will result in bringing these matters into focus. And we ap- 
preciate the opportunity of making this statement in the interest of 
the independent wholesalers and retailers of this country. 

The Cuatrman, Thank you, Mr. McMillan. You mentioned grant- 
ing the small man an opportunity to join with others—other small 
men—to bargain collectively with the suppliers, including, of course, 
the manufacturers. 

That is a very interesting suggestion. Your argument is, as I 
weigh it and evaluate it, that a large buyer such as a large national 
corporate chain or someone in that position has the weight of hundreds 
or thousands of small retailers and therefore is in a position of ad- 
vantage by reason of the size only. 

Mr. ciires is, That is correct, Mr. Chairman. 

The CrHatrman. By reason of size only. That seems, offhand, to 
be very logical and reasonable to me. That would require an exemp- 
tion from the antitrust law, wouldn’t it? 

Mr. McMitxan. Yes, it would be. The Sherman Act. 

The Cuatrman. I suppose you have in mind permitting an exemp- 
tion up to a certain amount of bargaining power—that is to say, take 
the size of one of the largest chains or one of your largest competitors 
of the small man—and you would say that the small man, up to an 
aggregate of a certain amount, would not exceed the bargaining 
power of that big chain should he be allowed to do? 

Mr. McMitxan. That might be the approach. Those that I have 
heard discuss that feel that it would be quite difficult to draw an 
exemption which would be fair and still maintain some semblance of 
the Sherman Act and for that reason we have not gone all out in 
endorsing it. 

I think you do grasp the point that we have grasped, that we, say, 
when a chain store or a co-op are bargaining with a manufacturer, 
they are no different really than a wholesaler who might be bargaining 
for his small wholesalers but in order for that wholesaler to bargain 
for his small retailers—under the Sherman Act under the present day, 
according to our interpretation of it—so if we can’t get some relief 
from the pressures of the large buyers in that respect, it seems to be 
only fair that we seek some sort of an exemption. 

IT don’t think it is too much out of harmony with the American 
system of democratic action. For example, labor bargains collectively 
for its concessions. The farmers bargain collectively through their 
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farm selling co-ops. So you goon and on. It wouldn’t be too ridicu- 
lous in other words. 

The Cuatrman. You are suggesting that small shopkeepers, who 
in many respects may be in the situation of wage earners, might bar- 
gain as a group ? 

Mr. McMiuuzan. I would hazard this, that the very threat of such 
a bargaining right would make Christians out of some of these manu- 
facturers who are so willing, seemingly to respond to the pressures of 
the large mass buyer because they don’t have the threat from the small 
independents. 

The Cuarmman. That is, a group, say a hundred, could bargain 
collectively, provided their aggregate resources wouldn’t exceed those 
of their competitor ? 

Mr. McMiian. Sure. 

The Cuatrman. Or some arbitrary number, in order to place the 
combined retailers in a position of equality with the large buyer? 

Mr. McMutan. Yes, sir. I think you have to come back to the 
fact that here is this little independent retailer. He is the guy. I 
would love to see it for my wholesalers too. The small phalunloe 
are not much more than a retailer. A lot of them are one-man 
operators. Here is this little independent retailer who has no re- 
course to obtain any of these things which I have related here—and 
which exist in other industries, too—and he is all alone. Yet he is 
the fundamental unit of our economy. The grocers, the fact is of all 
chain stores in this country, I believe the statistics show about 10 
independents to chainstore unit. 

The Cuatrman. In other words, that would be just like knocking 


apples off a tree with a pole. The fellow who has the longest pole 
can knock off the most apples. This would give the little man the 


opportunity to join with others with a pole just as long as that of the 
corporate chain or the co-ops. 

Mr. McMuzan. That’s right. 

The Cuarrman. This bill, H. R. 567, is a bill I have had pending 
a long time, which would compel manufacturers and suppliers to 
make known to their customers the discount privileges while they 
grant to all customers and the terms and conditions under which they 
sell to all customers, for as the situation is now, there is no way that 
a customer—and by a customer I mean a merchant who is buying for 
resale—can find out from his supplier or manufacturer or sales what 
that particular manufacturer, supplier, or seller, is doing for his com- 
petitors in his area in the way of discounts and allowances. That 
puts him in a position of disadvantage because he does not know, 
and not knowing, he is in no position to ask for equal privileges with 
his competitor. 

It has always seemed to me this is reasonable for one good reason. 
A manufacturer or supplier—for example General Foods, General 
Motors or any other large concern that is making goods for resale— 
is not compelled under our laws, to select any particular sales agency 
in any town in the world to sell heir goods, wares, and merchandise. 
Since they are not compelled to select anyone, but they do select some- 
one, it occurs to me it is not unreasonable to require them, since they 
have selected that person, to treat him fairly and give him the same 
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op sonal as all of his other customers. Doesn’t that seem reason- 
able to you 

Mr. McMatan. It certainly does. I am a great believer of putting 
the spotlight of publicity on your sins. If you know you are goin 
to a meeting where — serve cocktails and you are a churchman — 
you expect to see one of your churchmen there you will guide yourself 
a little bit differently in your conduct, that is if you care what the 
churchman thinks, which in this case, if the manufacturer knows that 
his activity is going to be exposed to the light of knowledge of all of 
his people, he is going to conduct himself just a little bit differently, 
unless he knows that he can economically afford to do it. 

In the Canteen case I know in my own mind that they could not 
afford to give, for example, the gum company couldn’t afford to give 
everybody a price of 38 cents which they were giving Canteen without 
going broke—if they could, then there was something wrong with 
the 55-cent price charged to the others. 

The Cuarrman. Do the other associations, like your own, approve 
of this H. R, 567, like the grocers and the druggists and the brokers 
and the wholesalers ? 

Mr. McMuxan. Mr. Chairman, I frankly am not certain about 
them, With the ones I have discussed it with, I have not found a great 
deal of enthusiasm for it. But I have not heard anyone of them give a 
specific objection to it. We really have not gone into it thoroughly 
with them but I think we should. 

The Cuarrman. If we had the support of all of them, it would be 
possible to get that bill enacted. And of course, if we had the opposi- 
tion of any large portion of them, there would be such division in the 
ranks that there would not be a reasonable chance. 

Mr. McMitian. I can’t see where any of them would object. 

The CuHarrman. I have not heard of any objection. Commencin 
the first part of the session I will make a special effort to get that bi 


assed. 

Mr. Hill, you have a question ? 

Mr. Hix. On page 4, both, at the bottom paragraph, you say some- 
thing about a fair proposition for the confectionery manufacturer 
because they get extra volume because of the displays. Let me ask 
you a question. 

Ts the illustration you give for the same kind of candy and the same 
quality of candy? Is it exactly the same product, is that the question 
that you are asking? 

Mr. McMutan. I believe this particular item here was probably 
nickel bars. 

Mr. Hitz. Was it the same product? 

Mr. McMit1an. It is a trademarked item and it is the same item, as 
a rule, always. If it were bulk items like many variety stores sell, then 
you could not say positively it is the same item. The kind that is in 
the case is bulk merchandise. 

Mr. Hix. If it was a bar, it would be. 

Mr. McMitxian. It would be the identical bar. 

Mr. Hi. There is a very interesting discussion here. Of course, 
coming from the sugar-beet area as I do, we want all the sugar con- 
sumed that can be properly consumed. We can buy more sugar from 
Cuba and still sell the beet sugar which we produce. 
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Mr. McMiiian. We are interested in the beet sugar, too. 

Mr. Hitz. We open the gates for the foreign countries and import 
sugar and at the same time continue to decrease the beet-sugar acreage. 

You have not referred to the retail price of the article at all. You 
are not making any complaint about the price I pay for it. 

Mr. McMixian. You notice in most of these instances I am referring 
to are 5 cents. 

Mr. Hux. If I could buy them at 4 cents, and have a big family, it 
would help me to buy the item at 4 cents. 

Mr. McMit1ian. The vending machines do not sell it at 4 cents. 

Mr. Hitu. As far as your testimony is concerned you are not talking 
in a way that would assist the ultimate consumer, you are talking just 
about the boys that manufacture it and the wholesaler and the distrib- 
utor. 

Mr. McMittan. Yes, I have this consumer in mind. 

Mr. Hitt. What are you going to do for him, that is what I am 
driving at. 

Mr. McMit1an. I have the consumer in mind, as I have referred to 
in one particular instance there, where the vendor sells the item at 10 
cents yet he gets the discriminatory concession. 

I think our case would probably be greatly weakened if the consumer 
got the advantages that were offered here. 

Mr. Hitt. I didn’t get that. 

Mr. McMuuan. I believe that we would not have as strong a com- 
plaint for discrimination, if the consumer got the advantages offered 
by these lower prices. 

The Cuatman. In other words if it were passed on to the con- 
sumer ¢ 

Mr. McMartan. In most cases it is not passed on. 

Mr. Hix. That is what I am getting at. The retail price is not an 
issue with the particular group you are representing. 

Mr. McMuzan. No, sir. 

Mr. Hitt. Then there is one other thing with which I go along with 
the chairman. Let me ask you if this is true? Do railroad companies 
and utilities have to advertise their rates? In other words I have a 
telephone. Do they have to advertise their rates? Do they treat 
everybody alike? 

Mr. McMritxan. That is my understanding that they do. 

Mr. Hitz. Do you see any reason in the world why the retailer who 
sells me a 5-cent bar of candy should not have access to the information 
as to what his neighbors are paying wholesale for that bar ? 

Mr. McMitan. I don’t see any reason why not. 

Mr. Hiw. I don’t see any reason that if they want to give you a dis- 
count, if you have a hundred stores, as long as that is made public and 
I have access to that information, I wouldn’t buy that candy bar unless 
they gave me the same discount they give the chain store. 

Mr. McMittan. They know that will happen. 

Mr. Hitz. We ask the railroads to post their freight rates and other 
utilities to make it known what they are going to charge. We bu 
electric current wholesale at home. We hope that rate is fairly uni- 
form and we certainly can find out by a telephone call exactly what a 
farmer is going to pay for electric current to pump his water. That is 
uniform all over the area. It is substantially uniform except that dif- 
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ferent companies have different prices. We do receive a discount as 
consumption increases. No one says a thing in the world about it; that 
is about the publicity concerning that type of proposition. Why 
couldn’t we say it is perfectly all right to give these discounts but 
when you do, you must give such discounts to all of your other custom- 
ers? It wouldn’t be fair to extend it to others who were not his 
customers but his customers are entitled to know what his discount is. 

If they are going to give you a discount for a hundred stores, be- 
cause you were a buyer for a chain and I am a little independent, I 
can’t meet the competition. But, if I knew they were giving that dis- 
count to others I would look around and see if there was any reason 
why I should not receive the same discount. 

The seller says “I don’t buy because of a brand name but I buy it 
because it is a nickel.” 

Mr. McMitxan. You are correct for the most part, Mr. Congress- 
man. You mentioned the fact that it would be allright to let them 
give the discount. That would be true in reason. We would feel 
that a discriminatory unjustified discount should be subject to the 
regulations under the Robinson-Patman Act. But certainly you 
would do this. If there were extreme discounts or allowances or a 
ridiculous condition of sale made public that way, the FTC job would 
be greatly simplified. 

The job of reporting that by the retailer would be greatly simplified. 
You aan show the prices to the Commission and say can they justify 
these 

Mr. Hitt. We have always required the railroad companies to make 
public their freight-rates schedules. 

Mr. McMitxan. That’s right. 

Mr. Hitz. There isno argument about that. 

Mr. McMirxian. There doesn’t seem to me to be. 

The Cratrman. Mr. McCulloch? 

Mr. McCutiocn. Mr. McMillan, the concessions to favored buyers 
and the discriminations against independents and buyers who are not 
in favor of manufacturers or wholesalers, which you have described 
in your statement, are they not actually in violation of existing laws 
or rules and regulations pursuant thereto ? 

Mr. McMitxan. I would think that most of them, if not all of them, 
are. 

Mr. McCutxocn. And most of these conditions of which you com- 
plain—and I take the same position of complaint that you do in these 
that you have recited here—could be reached if we had an effective 
and prompt enforcement of existing laws and rules and regulations, 
in most part? 

Mr. McCutxocn. I used that word “prompt” and “effective.” 

Mr. McMrtzan. Sure, I think so, Mr. Congressman. 

Mr. McCutr1ocn. Specifically referring to this illustration that you 
give at the bottom of page 4, where a manufacturer is reported to have 
four different price lists, none of which I take it from your statement 
are justified in accordance with law or rules or regulations. Has this 
example been called to the attention of the Federal Trade Commis- 
sion or to the Department of Justice, to your knowledge ? 

Mr. McMrrzan. Not to my knowledge. It may well have been but 
it is not to my knowledge and I have not seen the prices myself so I 
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wouldn’t know whether or not they were in violation of the law and 
could not be justified. 

I do recite, though, that the party who told me about this states that 
they talked with the manufacturer and they said they could justify 
those costs, so that may have discouraged the wholesaler from report- 
ing it. I don’t see why he should have been discouraged if he felt 
himself that it could not be justified. 

Mr. MeCutiocn. I express a personal opinion in the way you have 
recited this example. I would not as a horseback opinion agree with 
what the manufacturer is reported to have said. 

In such examples, the matter should be followed to a logical and 
final conclusion. 

Mr. McMrayn. I agree with you. 

Mr. McCutxocn. I have no further questions. 

The Cuatrman. Thank you very much. 

Mr. McMmuan. Thank you. 

The Cuarrman. Mr. W. W. Marsh is the next witness, I believe. 

Do you solemnly swear the testimony you will give to the investi- 
gating committee will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Marsnu. I do. 

The Cuatrman. Do you have a prepared statement ? 

Mr. Marsu. I do have. The gentleman is bringing it forward now. 

The Cuatrman. All right, sir, you may proceed as you wish. It is 
left to you. You may read your statement or proceed extemporaneous- 
ly. You may present your case any way you wish to do so. 


TESTIMONY OF W. W. MARSH, ON BEHALF OF NATIONAL TIRE 
DEALERS & RETREADERS ASSOCIATION, INC. 


Mr. Marsu. Thank you. 

My name is W. W. Marsh, I am executive secretary of the National 
Tire Dealers & Retreaders Association. This statement is submit- 
ted on behalf of the National Tire Dealers and Retreaders Association, 
Ine., formerly the National Association of Independent Tire Dealers, 
Inc., whose membership consists of approximately 2,500 independent 
tire dealers. ‘These members are not connected in any way with tire 
manufacturers, chainstores, or other factory outlets for tires. 

The association is a nonprofit organization having members in each 
of the 48 States and the District of Columbia, and is the only trade 
association which represents generally the independent tire dealers 
and tire retreaders in this country. 

They are small independent businessmen engaged in furnishing 
retail services, although some members do engage in wholesale dis- 
tribution of tires along with their retail functions. 

This committee has expressed interest in the enforcement of the 
Robinson-Patman Act as well as interpretations of the act by Federal 
courts and Federal agencies. 

This association is vitally interested in both the enforcement of the 
Robinson-Patman Act and its application by the courts and appreci- 
ates this opportunity to express to the committee some of the prob- 
lems of the independent tire dealer with respect to the objecives of 
the act. 
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The Robinson-Patman Act was approved in 1938. For some 11 
years thereafter no action was taken to establish quantity limit regu- 
lations for the distribution of tires. In 1949, hearings were begun 
by the Federal Trade Commission during the course of which all of 
the major tire manufacturers, this association, and other interested 
parties presented their views, supported by economic and legal data 
on the proposal of a quantity limit rule for rubber tires and tubes for 
motor vehicles. 

Finally in 1951, in a proceeding designated “Quantity Limit Rule 
203-1,” volume 17, Federal Register, page 113, the Federal Trade 
Commission established quantity limits for rubber tires and tubes for 
motor vehicles. 

While the limits which were established were not those proposed 
by the association, the association approved the action of the Com- 
mission in that it was designed to equalize the price available to small 
independent businessmen as against large chainstore and company 
store outlets for tires. 

Immediately after the quantity limit rule was announced, several 
rubber manufacturers and large tire distributors brought an immedi- 
ate action in the United States District Court for the District of 
Columbia to enjoin the enforcement of the order. 

An injunction was granted by the court and the case was later 
dismissed for lack of jurisdiction. The United States Court of Ap- 
peals for the District of Columbia reversed the district court decision 
and remanded the case to the district court for a hearing on the merits 
(B. F. Goodrich Co. et al. v. Federal Trade Commission (1953), 
208 F. 2d 829). 

Upon hearing in the district court on September 8, 1955, Judge 
Holtzoff ruled that the findings of the Federal Trade Commission 
furnished no support for the Commission’s rule and granted summary 
judgment for the plaintiff discharging the quantity limit rule. 

The case is now being considered by the Department of Justice and 
the Federal Trade Commission to determine whether any further 
action will be taken in this case. 

I might add at this point that I understand that they have sought 
further action as of yesterday. 

While the quantity limits which were established at 1 carload of 
20,000 pounds was not the one proposed by this association, neverthe- 
less its board of directors agreed not to contest the order but to give 
the rule an oportunity to work so that its effect might be properly 
appraised after some experience under it was acquired. 

The association felt that the Federal Trade Commission had ex- 
amined the matter extensively, in full and complete hearings, and that, 
if the rule carried out the purpose of quantity limits, it might go a 
long way toward eliminating the unfair price discriminations which 
have always favored the mass distributors. The independent tire 
dealer is still without a quantity limit rule to protect the small pur- 
chaser against the unfair competitive advantage enjoyed by the large 
distributors. 

This association has requested that the Federal Trade Commission 
continue its efforts to establish a quantity limit rule with respect to 
tires and, if necessary, seek additional legislation through this com- 
mittee, to correct the unfair competitive situation which now exists. 





466 PRICE DISCRIMINATION 


It should be pointed out that the larger members of this association 
will receive little or no benefit from the quantity limit rule and it is 
only the small independent dealer whom the association is trying to 
aid in this instance. 

Since the case is still pending in the courts, the association will make 
no recommendation as to what course should be followed but submit 
to this committee its earnest desire for a workable quantity limit rule, 
as contemplated by the Robinson-Patman Act. 

Another situation which emphasizes the desperate need for protec- 
tion of the small independent tire dealer has arisen just this year. I 
would like to present to the committee at this time what information 
we have on a very vicious program of the tire manufacturers which, 
if not curtailed through enforcement of existing legislation or by the 
use. of additional legislation, will drive many small tire dealers com- 
pletely out of business. 

I would like to preface my remarks on this subject by stating that we 
have received a number of reports from various members of the associa- 
tion. 

We have not had an opportunity to certify any of the facts involved 
in these complaints and therefore my statements are based upon in- 
formation which I have not satan verified but which these mem- 


bers have advised me are substantially correct. 

These reports indicate that up until this year, the independent tire 
dealer had a large percentage of the truck replacement tire business. 
This year tire manufacturers instituted a program of direct selling 
to some large trucking companies, completely eliminating many of the 
independent tire dealers from the market of distribution of truck 


tires. 

A list of approximately 200 companies, designated “tonnage ac- 
counts,” who are receiving or who are to receive the preferred treat- 
ment of buying directly from the tire manufacturers has been dis- 
tributed and is being used by many of the larger rubber companies. 

We estimate the purchases of these preferred accounts to be in ex- 
cess of $20 million annually. 

Under this arrangement, the trucking companies are permitted to 
purchase tires at the same price that the dealer pays when he purchases 
tires in sufficient quantity to get the maximum allowable discount. 

There is on sharp difference, however, and that is that a dealer is 
required to purchase $250,000 annually to qualify for the maximum 
discount, and in many cases, he may not qualify until the last month 
or 2 of the year, and many dealers do not reach this goal, yet the truck- 
ing companies are permitted to purchase 1 or 2 tires at a time and are 
still favored with the maximum allowable discount for quantity pur- 
chases. 

Thus, the independent dealer cannot possibly compete for this busi- 
ness. His substantial investment is specialized trucks and equipment 
to handle these accounts will be a total loss, and a salesman and service- 
men who solicited and maintained these accounts will be out of jobs. 

In instances where independent dealers have fought to maintain 
a part of this business and have been shall we say, “involved” in the 
daivers; the tire manufacturers have granted a concession of a com- 
mission on the sale to some dealers even though the sale and delivery 
is made directly by the manufacturer. 
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This commission averages from 5 to 10 percent but the customary 
commission has been 714 percent. 

This commission is allowed from the rockbottom maximum delivery 
price which the trucking company pays. In some instances the com- 
mission has been paid to retail tire outlets owned wholly and con- 
trolled by the trucking companies themselves, and in those instances, 
of course, the net price paid by the trucking company is considerably 
lower than the retail dealer could purchase even with the maximum 
allowable discount. We anticipate that trucking companies may use 
“dummy” shops to secure the commission allowed. Where resistance 
has been encountered, some manufacturers have recorded these sales 
on the books of company-owned retail stores even though the retail 
store participated in no way in the sale or delivery of the order. 

To aggravate an impossible situation for the independent dealer, 
retread mold manufacturers have begun to sell retreading molds to 
the trucking companies, thereby eliminating the independent dealer 
from even the retread business on truck tires. 

The net effect of this practice, if it is permitted to continue, will be 
to eliminate the independent dealer from the tire business. We re- 
quest, therefore, that this committee investigate this situation and 
request action by the Federal Trade Commission or the Department 
of Justice, if such is indicated under present legislation, and if new 
legislation is deemed necessary, that this committee immediately con- 
sider corrective legislation. If the existing situation is permitted to 
continue for any length of time, any assistance in the future will be too 
late to be effective. 

To illustrate the evils which have come about in the tire-distribution 
industry, this association is advised that the FTC is presently investi- 
gating a practice of truck-trailer manufactures who purchase tires 
at original equipment prices far in excess of their needs and make 
these tires available to trucking companies who purchase their equip- 
ment at the extremely low original equipment price. 

These constant attempts by the tire manufacturers, trucking com- 
panies, and trailer and truck manufacturers to drive the independent 
tire dealer from the marketing scene are being effective. Not only 
are the independent tire dealers being forced out, however, but those 
trucking companies who are not favored with listing on the approved 
direct dealer list are required to pay a higher price to the independent 
dealer than the favored trucking companies pay to the manufacturer 
for their tires. 

Thus the small trucking companies cannot compete on the same 
cost basis as do the favored companies who purchase direct from the 
manufacturers. 

In response to the statement by the chairman of this committee 
that the committee would be interested in hearing comments on the 
effect of recent court decisions under the Robinson-Patman Act, we 
would like to cal] attention to the case of Standard Oil Company v. 
Federal Trade Commission (1951, 340 U.S. 231), and its effect upon 
the small independent businessman. The Robinson-Patman Act, in 
section 2(b), provides that a seller may rebut a prima facie case under 
section 2(a) Me showing that his lower price of the furnishing of 
services or facilities to a purchaser was made in good faith to meet an 
equally low price of a competitor or services or facilities furnished 
by a competitor. 
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The Supreme Court interpreted this section to mean that the good 
faith defense was an absolute defense to price discrimination regard- 
less of its effect upon competition. The Robinson-Patman Act’s ob- 
jective was clearly to protect against discrimination not derived from 
superior efficiency. 

This objective may well be circumvented by future applications of 
the Standard Oil doctrine. It is essential to the preservation of the 
purpose of the Robinson-Patman Act that Congress modify the ra- 
tionale of the Standard Oil decision to provide that good faith shall 
remain an effective defense except where the discrimination may sub- 
stantially lessen competition or tend to create a monopoly. 

The present status of the good faith defense permits the same dis- 
advantages and discriminations against the small buyer through the 
exercise of market control of large distributors in a particular market 
as pertained prior to the act. 

Certainly the fact that a distributor sets a lower price in a market 
which may be far removed from his establishment that he would 
from his local market gives rise to necessity for an explanation or 
errata. Thus, the ability to control the market by meeting a 

ow price of a competitor, which may in itself be the result of an un- 
lawful conspiracy, will result in the same abuses which the Robinson- 
Patman Act was intended to correct. 

This association feels that the theory and spirit of the Robinson- 
Patman Act is vital to the continuance of uli tdaoewians business- 
men in this country. When it is weakened or when wedges are driven 
into it to permit circumvention, as the Standard Oil case has done 
the small-business man is in a very vulnerable position. 

One fallacy of the reasoning of those who support the rationale of 
the Standard Oil decision is that it emphasizes only the lower price 
and gives no attention whatsoever to the higher price which must 
exist if there is to be a price discrimination, ‘The low price, it is said, 
is a response to competition and that if a company is denied the right 
to discriminate to meet the lower price, that company may sell only 
at the higher price, which would reflect a weakening of competition. 

But why should not this lowering of price then be available to all 
of its customers instead of just to some of them? It is certainly rea- 
sonable to assume that no businessman gives a price concession unless 
competition forces him to. 

Systematic and continuous discrimination by dominant sellers, 
though in good faith, may equally discourage the price competition of 
smaller rivals and result in the very monopoly or market control that 
the act attempts to discourage. 

Therefore, the good faith defense should not apply to systematic 
and continuous discrimination practiced by dominant sellers. 

The only way to accomplish.this is by.amending the act to provide 
that the good faith defense not be an absolute one if the effect of the 
price discrimination be to lessen competition or encourage monopoly. 

We appreciate the opportunity to appear before this committee and 
to present the views of the independent tire dealer to the Small Busi- 
ness Committee, which has done so much to protect and preserve the 
competitive status of the independent businessman. , 

The hope for the future of the independent tire dealer lies in the 
hands of this committee and its administrative counterpart. 





PRICE DISCRIMINATION 469 


I would like to add I am very grateful for the opportunity to appear 
on behalf of the tire dealers. 

The Cuarrman. Mr. Marsh, you represent a fine ——— that 
has always been in the fight to help the small man. We appreciate 
your coming before us and giving us your views and the views of your 
association. 

Are there as many independent dealers now as there were 5 years 
ago? 

“Mr. Marsn. Our problem in answering that, Mr. Chairman is we 
are not sure just what constitutes an independent tire dealer. 

There was a time when we could clearly identify him because he was 
definitely in the tire business. At that time we enjoyed 98 percent of 
the retail tire business in the country. Today we believe these same 
men who have had to employ other devices to help in their tire busi- 
ness such as the sale of refrigerators, white goods, television, radio, 
have added retreading and: line and oil and wheel alinement and 
brake services, probably today are not greatly increased in number 
over what they might have been some 25 years ago because of the fact 
that they have been able to survive by the addition of other lines to 
back up their profit in the tire department. 

The Cuarrman. I can see the difficulty in evaluating them, and 
comparing them, because of the changes in the methods of doing busi- 
ness, necessarily brought about as you suggested. 

I notice here a request on page 5 that our committee investigate a 
situation which we shall be very glad to do. 

Would you like to ask any question, sir ? 

Mr. Hitu. No, I don’t believe I have any questions. 

The Cuarrman. Mr. McCulloch? 

Mr. McCutuocu. Mr. Marsh, I am sure every member of this com- 
mittee and particularly our colleague Mr. Hill is pleased with your 
comments in the last paragraph of your statement concerning this 
committee and the Small Business Administration. Of course, it is 
well known that our colleague, Mr. Hill, was the author and-sponsor 
of that bill which finally resulted in the act creating the Small Busi- 
ness Administration. 

It has been my experience that this agency, and particularly Mr. 
Wendell Barnes, the Administrator has been particularly helpful to 
small business of every kind in America. 

Now, Mr. Marsh, did the independent tire dealers at one time have 
approximately 98 percent of the replacement tire business in America ? 

- Marsu. That is true. Today we have less than 50 percent. At 
one time we did enjoy 98 percent of that business. 

Mr. M H. How long has that been? 

Mr. Marsu. That has been probably 35 years ago, sir. 

Mr. McCutxocu. The independent retail dealers that you have in 
mind exclude pertoleum service stations, chainstores and retailers of 
that nature, does it ? 

Mr. Marsn. I would like to qualify that by saying that they ex- 
clude chainstores, coowned stores of the major tire companies and 
outlets of that type. In the bulk it excludes service stations, but we 
do represent a very nice share of the service stations but in many 
cases those people are very much in the tire business in their par- 
ticular market and have equipment and facilities to adequately handle 
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tires so to some measure we do refer to the service stations as comin 
very definitely as regards to the tire business within the tretagwidk 
of our group. 

Mr. McCutiocn. If we could have the statistic in another way, it 
might be more helpful perhaps and I therefore ask this question: 
What percentage, what approximate percentage, because obviously it 
must be an approximate percentage, do you believe that the indepen- 
dent tire dealers have of the replacement business as compared with 
the manufacturers? 

Mr. Marsn. You are talking about the manufacturers as against 
coowned stores or by direct selling? 

Mr. McCutiocu. No, I mean as against the independent, all inde- 
om including chainstores—I mean independent of the manu- 

acturers. 

Mr. Marsu. We believe that the independents are probably today 
the ones who are free to make a choice and elect their brand of tires 
and make their own selection, probably do about 45 to 48 percent 
of the total tire business. 

Mr. McCutiocu. Let me pursue it a little further, because we are 
still not thinking quite in the same line. What percentage of the 
replacement tire business is done by company-owned stenesl 

Mr. Marsu. That is a figure that I can’t answer, because as much 
as I would like to know that answer and in the past 6 years as execu- 
tive secretary of this association I have tried to find that answer, 
I don’t know the answer to it. I can only suspect. 

Mr. McCutiocn. What would be your rough guess and I want to 
protect you by using that word guess or approximation, whatever 
word you want to use? 

Mr. Marsu. Excluding direct selling, excluding Federal and State 
business, part of which we have dealt with in our case here this morn- 
ing, I would say that the company-owned stores account for approxi- 
mately 10 percent of the total tire business. And that is a guess. 

Mr. McCutxocu. That is all. 

Mr. Hut. I have a question. 

The CuatrmMan. Go ahead, Mr. Hill. 

Mr. Hitt. What have you done toward membership over the area 
in which you serve in getting the retreaders to join your organiza- 
tion? We have in my area men who have built a business on straight 
retreading; are they members of your group? 

Mr. Marsn. I am delighted to have the opportunity to mention it. 
One of the reasons we changed our name from the National Associa- 
tion of Independent Tire Dealers was to give recognition to the re- 
treaders of the country whom we have historically represented over 
the years. 

That is why we added the word retreaders in our name. We 
dropped the word “independent” with great regret only in an effort to 
keep our name short enough. 

We will keep the emphasis on it. In addition to that at our conven- 
tion in October we formed a division of the association to be known 
as the Tire Retreading Institute. Through this institute we hope to 
do everything we can to bulwark the position of the retreader in his 
market. We are finding the same thing true. Five years ago we had 
95 percent of the retreading business in this country. Today the 
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onslaught of the company-owned stores and their retreading plants 
has reduced our figure to 80 percent or possibly less. We are doing 
everything we possibly can to protect our position and climb back 
up to 95 percent if we can at least hold the line at the 80 percent we 
find today. 

Mr. Hitt. I suppose you are familiar with the O. K. Retreading 
Co.? 

Mr. Marsu. At Littleton, Colo. ? 

Mr. Hitt. They were formed and originated in my district. 

Mr. Marsn. I know Mr. James very well. 

Mr. Hitz. He isa very fine gentleman. 

Mr. McCutxiocn. Do you know, Mr. Marsh, whether or not com- 
pany-owned stores are increasing at a more rapid percentage rate, for 
instance than the population or the motor-vehicle numbers in the 
country ? 

Mr. Marsn. I hope I will not seem to be hedging on that question. 

Again I find trouble with definition. I have reason to believe that 
company-owned stores are not increasing at any rapid rate. I do 
believe they are increasing. However, one must come back to the 
definition of what is a company-owned store. We are finding in many 
cases that company-owned stores do not fly the flag of the company 
they represent, that they may have another name on the front of the 
rlace. 
When we seek membership from a company like that we find they 
cannot join our association because they are not independent although 
they give every outward appearance of being an independent. On 
what I suspect in that case, 1 think company-owned stores or at least 
controlled outlets of the tire manufacturers are increasing at a large 
rate. 

Mr. McCutxiocn. Than the population increase and the increase in 
motor vehicles? 

Mr. Marsn. Yes. 

Mr. McCuttocn. Is there any source for that information, depend- 
able information on that subject that could be found ? 

Mr. Marsu. The only source that one could get on that would be 
from the tire manufacturers themselves and for very obvious reasons 
they are most reluctant to release it. 

The CrHarrman. I want to make some statements about the Small 
Business Administration because I don’t want to approve of the 
words of commendation. Further I don’t want to do it in the absence 
of Mr. Hill who was called to the telephone. Sometime during the 
proceedings I will take the liberty of doing so and have it inserted 
at this place. 

Thank you. 

Mr. Jack Jenntnos. Do you solemnly swear the testimony you 
shall give before this investigating committee shall be the truth, the 
whole truth and nothing but the truth, so help you God ? 

Mr. Jenninos. I do. 

The Cuartrman. You have a prepared statement ? 

Mr. Jenninos. Yes. 

The Cuarrman. You may proceed in your own way. 
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TESTIMONY OF JACK T. JENNINGS, ASSISTANT DIRECTOR, WASH- 
INGTON, OFFICE, COOPERATIVE LEAGUE OF THE USA 


Mr. Jenntnos. Mr. Chairman and members of the committee, I 
am Jack T. Jennings, assistant director of the Washington office of 
the Cooperative League of the USA. The league is a national federa- 
tion of consumer, purchasing and service cooperatives with a member- 
=P in local and regional member associations of nearly 2 million 

amilies. 

It is a pleasure to appear before this Select Committee on Small 
Business today, and we especially appreciate the opportunity once 
again to make the Cooperative League’s position plain so far as price 
discrimination and monopoly practices are concerned. 

As you know, Mr. Chairman, we have worked closely through the 
years with representatives of legitimate independent small business, 
farm, labor, and consumer groups on these problems. 

By their very nature, cooperatives are opposed to any legislation 
which would strengthen the hand of monopoly and destroy a free 
economy. Cooperatives are born and grow most vigorously where 
monopoly business seeks to exploit the farmers or city consumers. 
Being owned by the people served, they naturally are effective forces 
against monopoly and exploitation. Our member organizations are 
autonomous, free enterprises and thus have a great stake in preserv- 
ing a free democratic economy. 

Despite claims to the contrary, our cooperatives have worked 
closely with small business on both the local and national level. We 
realize that if small business is lost to monopoly, our cooperatives 
will certainly have no chance for survival. We believe informed 
small-business men realize the reverse is also true. Co-ops are small 
business and help keep the money in communities to support other 
small businesses. 

Let me point to another country as an example. In Sweden, coop- 
eratives have been developed to an optimum degree. Cooperatives 
have been the great protectors of the rights of independent small 
business of all kinds. As a matter of fact, cooperatives have created 
an opportunity for small business by engaging with them in joint 
enterprises, particularly in fields of manufacturing and production. 
In some cases, co-ops have helped small-business men enter fields 
where greater competition was needed. 

Cooperatives in Sweden have been a major force against monopoly, 
and it is quite possible that there is less regulation by government 
as a result. 

Co-ops have joined together with other small business groups to 
head off government domination which might have been necessary 
to maintain a competitive economy. 

Let: me read a news report that came from Stockholm last week: 


SwepeEn’s Orn Co-ops DitcHeD STATE OWNERSHIP, Harn $27 MILLION 
Cooperative News Service, October 28, 1955 


Srocknotm.—One of every five Swedish motorists is a member of oil co-ops 
that last year saved their members $27 million. 

Together these people own 140 local co-ops with 325 service stations and 50 
garages. Local co-ops, in turn, own the central importing and wholesaling 
organization, Inkopscentral. 
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IC is still the only organization with self-service filling stations in Sweden. 
It has 15, 


Co-ops get credit for staving off nationalization of the oil industry here after 
World War II. Then a small part of the industry, they promised to grow big 
enough to cut prices for the whole Nation. They asked for a 2-year trial and 
succeeded. 

In view of these observations, we want to assert emphatically we 
favor a strengthening, rather than a weakening, of the laws governing 
price discrimination. We feel that while the laws may be adequate, 
there may be a lack of true enforcement which endangers small enter- 

rise. 

7 We do not know how big a police force it would take to properly 
enforce the law. We do know that the force would be smaller if 
sympathetic and understanding Government staff and personnel are 
in charge of enforcement. 

We hope the Congress will be very careful in any consideration of 
bills to amend either the Robinson-Patman Act or the Clayton Act. 
Some of these bills, now in the hopper and some undoubtedly to be 
introduced, would weaken these laws—under the guise of “clarifying” 
them. We hope no one will be fooled by their titles. 

Price discrimination has always been an indispensable weapon of 
monopoly interests. Nearly a century of experience with monopoly 
practices demonstrates the evils of discrimination. 

The old Standard Oil trust and many other monopolies used price 
discrimination to perpetuate their power. 

We in co-ops are especially aware of how price discrimination and 
other pricing practices work. A competing che‘a, ignoring the laws, 
can come into a community with a big store. It can cut its prices 
to cost or below for a period long enough to drive out co-ops and other 
competitors. Then it raises its prices to what the traffic will bear and 
moves on to the next community. 

We were very heartened the other day to read of the chairman’s con- 
tinuing interest in this problem. He said the Government, in effect, 
was offering a bounty to large chains for the elimination of small 
merchants. The tax laws at present, he pointed out, make it pay a 
large chain to lose money in areas by price wars where they can drive 
out competition. 

We noticed, too, the other day where the Government is taking to 
task one of the large food chains for that very reason. The newspaper 
account said: 

The civil action charged the concern with violating the Sherman Act by 
attempting to monopolize the retail grocery business in various cities in ‘Texas 
and New Mexico. (The firm) * * * was accused of starting price wars in 
those areas to drive out independent grocers. 

Mr. Chairman, if the Sherman Act or the other antimonopoly acts 
are not strong enough or are not clear enough to halt such practices, 
we hope this committee and the Ways and Means Committee will con- 
sider legislation to strengthen the law. 

We in co-ops are learning where the areas of competition are keenest. 
And we are learning where the malpractices are showing uv. We 
hope, with the aid of small business, to bring constructive, honest busi- 
ness ethics into these areas, When people, through one means or an- 
other, are able to establish certain “yardsticks,” then the business of 
controlling monopoly is much more simple. 
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The CuHarrman. Thank you very much. 

You represent the Cooperative League of the United States? 

Mr. Jenninos. Yes, sir. 

The Cuairman. We appreciate your statement. It will be given 
consideration. Mr. Hill, do you desire to ask any questions? 

Mr. Hit. No. 

The Cuarrman. Mr. McCulloch? 

Mr. McCuttocn. No. 

The Carman. Mr. Dalmas? 

Mr. Datmas. No, sir. 

The Cuarrman. Mr. MacIntyre? 

Mr. MacIntyre. No, sir. 

The Cuarrman. Thank you, sir. 

Mr. Lamb, we asked that you be here at 11:30. If it would be any 
accommodation to you, we would be glad to hear younow. Would that 
be satisfactory ? 

Mr. Lams. That is very satisfactory, Mr. Chairman. 

The Cuarrman. Do you solemnly swear the testimony you give be- 
fore this committee will be the truth, the whole truth, and nothing but 
the truth, so help you God ? 

Mr. Lamp. Yes. 

The CHarmman. Please be seated. 


TESTIMONY OF GEORGE P. LAMB 


Mr. Lams. I would like to say that I just returned from California 
and got back to my office this morning. I have been gone for a long 
time in the trial of a case, and usually when I return after a long trip 


like that, there is a tremendous accumulation of things that I have to 
give my attention to, and this morning about 10 o’clock a representa- 
tive of your committee came to my office, unknown to me, and usually 
we have a lot of solicitors that want to sell clothes and insurance polli- 
cies and what not. 

The Cuarrman. We understand that. 

Mr. Lame. The first day back I do not take any appointments, and 
your agent said he wanted to see me on a personal matter, and that is 
exactly what shoe salesmen and everybody else says, so I told my sec- 
retary that I would be very glad to see him by appointment some day 
next week. 

I am here in answer to your subpensa that was served on me at 10: 30, 
and it isnow 3 minutes after 11. 

The Cuatrman. My experience is that when people want to see you 
on personal matters, a large percentage of them want a personal loan. 
We realize the situation. 

Mr. Lams. I wanted to accommodate the committee. 

The Cuatrman. Thank you, sir. 

Mr. MacIntyre has some questions. 

Mr. MacInryre. Mr, Lamb, you are a member of the bar of the 
District of Columbia ? 

Mr. Lamps. That is right; sir. 

Mr. MacIntyre. And have been practicing law here for a number 
of years? 

Mr. Lamp. Since 1934. 
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Mr. MacInryrre. Has a large part of this practice been before the 
Federal Trade Commission ? 

Mr. Lamp. I would say about 95 percent of it, yes. 

Mr. MacIntyre. That has been true since, say, the middle forties? 

Mr. Lamp. Since 1934 to be exact, yes. 

Mr. MacIwryre. A number of these cases have dealt with the basing 
point, isn’t that so ¢ 

Mr. Lams. The delivered pricing question, I would put it. 

Mr. MacInryre. Let’s take docket 5508, the American Steel and 
Iron Institute Case. That was a basing-point case ? 

Mr. Lames. That’ is correct, or a delivered price case. There is a 
difference of opinion on that. 

Mr. MacIntyre. You were an attorney of record and one of the 
— in that case ? 

Mr. Lame. I was attorney for American Chain & Cable Co., John 
A. Roebling’s Sons Corp., and Atlantic Wire Co. 

Mr. MacIntyre. You were also an attorney of record in the so-called 
wire case, back some years earlier ? 

us Dias I was attorney of record in the docket 4443—if my recol- 
lection is correct—that is a long time ago—in the case of Federal Trade 
Yommission against the Wire Rope and Strand Manufacturers Asso- 
ciation. 

I was counsel for the association and its officers. 

Mr. MacInryre. You were also secretary of the association, weren’t 

out 

Mr. Lamps. I was secretary and counsel at that time; yes. 

Mr. MacIntyre. And appeared in the record as counsel ? 

Mr. Lams. I am happy to say that the Fourth Circuit Court of 
Appeals dismissed the case against the association and its officers. 

Mr, MacIntyre. And upheld the Commission’s order though. 

Mr. Lams. The order ran, I think, Mr. MacIntyre, against 13 of the 
companies. It was dismissed against the association and its officers. 

Mr. MacIntyre. You were a member of the firm and also appeared 
as attorney of record in docket 4878 in the matter of the Chain Institute 
and others ? 

Mr. Lams. That is correct, sir. I was a member of the firm that did 
that. A large amount of the work was done by my partner, Mr. 
Sumner Kittelle, of New York, and Mr. Fraser F. Hilder, of Wash- 


ington. 

Mfr MacIntyre. All through that train of cases you have been 
identified with opposing the efforts of the Federal Trade Commission 
in the handling of those basing-point cases since the mid-40’s? 

Mr. Lams. I would say that I have been acting in their defense in 
such cases rather than opposing, so to speak. 

Mr. MacIntyre. Defending people then that have been charged 
by the Federal Trade Commission ? 

Mr. Lamp. That is right; defending people charged with certain 
practices, that is true. 

Mr. MacInryre. In that sort of a position, you have made speeches 
condemning the Commission because of those proceedings in such cases? 

Mr. Lamp. I have made quite a number of speeches opposing the 
theory of the Commission on the question of delivered prices; correct, 
sir. 


74645—56—pt. 1——31 
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Mr. MacIntyre. You and Mr. Kittelle, your partner, have appeared 
before committees in which you have urged changes in the law ? 

Mr. Lams. I never did, but my partner Mr. Kittelle did come and 
appeared before the Capehart committee. 

Mr. MacIntyre. That was back in 1949, wasn’t it? 

Mr. Lams. If that is the date when the hearings were held, that is 
the date when Mr, Kittelle appeared, yes. 

Mr. MacIntyre. I am sending to the witness chair, Mr. Larab, a 
document for you to look at, please. I would like to ask you to exe mine 
it, please. 

would like to ask you 

Mr Lame May [ have an opportunity to examine it ? 

Mr. MacInryrx. Yes; I want to ask you to state for the record what 
you know about the document, of which that is a copy. This document 
is marked as “Edwards Exhibit A” for identification in these pro- 
ceedings. 

(‘Thereupon, the witness examines the above-mentioned document.) 

Mr. Lamp. There is no date on this document, Mr. MacIntyre, and 
my recollection could far better be refreshed by a reference to my own 
file material on it, but I think that I can state this: that the document 
was prepared by three people, by Mr. Sumner Kittelle, by myself, and 
by Mr. Fraser Hilder, of our office. 

It is a collaborated document in which the ideas of all three were 
put together, and I might say that we were very proud of this at the time 
we did this. We though it was a very objective statement with regard 
to the problem involving delivered pricing methods, and I think if we 
had a chance to go back and look at it, I think I would still be just as 
proud of it today. 

Mr. MacIntyre. You put that in book form and handed a copy of it 
to Mr. William Simon when he was counsel of the Capehart committee, 
didn’t you ? 

Mr. Lams. I am not positive about that, but it is quite possible we did 
that. 

Mr. MacIntyre. What other use did you make of it? 

Mr. Lams. At the time there were many, a people throughout 
the country that were interested in this particular question. There 
were a number of industries that we represented that were interested 
in its final solution. 

My recollection was that there were a number of the copies given to 
some of those industries, and I can’t tell you who they were without 
going back and checking the files; but there were a number of the 
copies made, I can say that positively. 

Mr. MacInryre. With whom did you talk before you and Mr. 
Hilder and Mr. Kittelle prepared this document ? 

Mr. Lams. I don’t quite get that question. We talked to a great 
many people about the delivered price question because, as you know, 
we were involved in the cases several of which are named in the record, 
and we had talked to many people about it. 

Mr. MacInryre. That included the people that you had been repre- 
senting in these cases? 

Mr. Lame. I would say so, yes. I would say that we discussed it 
among some of the executives of the company and possibly some of 
the attorneys. 
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Mr. MacIntyre. You did this in the interests of those people that 
you had been representing in those cases? 

Mr. Lams. I think we did it largely in the interests of trying to 
find a solution to the delivered price question, which we have been 
very deeply interested in for many years. 

Mr. MacIntyre. You saw in it though that one of the results would 
be benefits to the people you had been representing in those cases? 

Mr. Lams. No; we thought it would benefit all American industry 
in preserving competition. 

Mr. MacIntyre. You did not see any possible benefit to the people 
you had been representing in those cases? 

Mr. Lamp. Yes; I think it would benefit them, as well as all Ameri- 
can industry, in trying to make prices competitive so that each small 
and large manufacturer could compete in any market in the United 
States. 

Mr. MacIntyre. What fee did you get for preparing the docu- 
ment § 

Mr. Lams. We got absolutely nothing for it. 

Mr. MacIntyre. You are still. getting fees from the people to repre- 
sent the Chain Institute case, aren’t you? 

Mr. Lams. We are being paid for the trial work on the Chain Insti- 
tute case, yes; but it had no connection with this document. 

Mr.-MacInryre. You received pay from the people that you repre- 
sented in the American Iron and Steel case, Docket No. 85508, didn’t 

ou? 

r Mr. Lams. Some very modest fees. 

Mr. MacIntyre. Mr. Chairman, I would like to ask that this docu- 
ment be received in the record of the proceedings here. It has now 
been identified as to who prepared it and some of the people they 
represented. 

Mr. McCutiocn. One objection, Mr. Chairman: is the witness 
positive that the document in question is a true copy of the original 
document which was prepared by you and your partners ? 

Mr. Lamps. It appears to be. The typing doesn’t seem to be changed, 
but I think we could produce a copy from our files that would be an 
exact copy of the one we did prepare. Of course, in this short time 
I had no opportunity to read carefully this 54-page document, and it 
would be a little difficult for me to answer that question. 

The CHatrmMan. We realize your inability to go through it. You 
produce the one you have. 

Mr. Lamp. Let me say this, Mr. Chairman, I will try to do that. 

The Cuarrman. If you cannot, we will insert this one, and if you 
see something wrong in this, you may say so. 

Mr. Lamp. May I have a copy of this to read it? If I have a copy 
furnished to me, I can take it back to the office and read it in a leisurely 
way, and it may very well be that this would be entirely satisfactory. 

The Cuatrman. If you see any point you object to, you may report 
that to Mr. MacIntyre. 

Mr. MacIntyre. I would like to ask Mr. Lamb whether he will 
also furnish the correspondence that he had with people dealing with 
this document. 

Mr. Lamp. I don’t know whether that still exists, Mr. MacIntyre. 
As I was about to say, our law firm has gone through two reorganiza- 
tions since that period. We moved from the Shoreham Building to 
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the Pennsylvania Building and changed the name, merged with an- 
other law firm, and at that time I gave instructions to our people to 
try to get rid of all the stuff we had—a tremendous amount of it— 
which was irrelevant material. 

If that has not, been discarded, I will make an honest effort to find 
it for you. 

Mr. Lamb subsequently returned « corrected copy which appears 
below. The corrected copy is the same as that examined by Mr. Lamb 
while on the witness stand, except for (1) minor correction of typo- 
graphical nature, and (2) a portion of a sentence was omitted from 
the copy originally examined by Mr. Lamb, which portion appears in 
brackets in the sentence as follows: General interest in the problem 
can be stirred up by articles in popular publications, the furnishing 
of editorial material and feature stories to newspapers, institutional 
advertising, encouragement of delivered pricing [as a subject of de- 
bate in high schools and colleges, radio programs, and a speakers’ 
bureau which would supply qualified speakers for organization lunches. 
and so forth]. 


SuMMARY 
1. FOREWORD 


Although for the first time in its 25-year effort to eliminate delivered pricing 
“systems” from American industry the Federal Trade Commission suddenly 
finds itself on the defensive, the Commission’s theories as to the alleged harmful 
effects of delivered pricing have gained such wide public credence that the re- 
legalizing of delivered-price marketing presents a gigantic problem. Page 2 


2. HISTORY 


The fantastic history ef the Federal Trade Commission’s attack on delivered 
pricing shows one shrewd staff attorney single-handedly inducing the Commis- 
sion and the courts to accept a college professor’s theory that the economic ills 
of the country can be solved by forcing all industry into straight f. o. b. mill 
pricing, accompanied by a complete failure, on three specific occasions, to per- 
suade Congress to outlaw delivered pricing by legislation. Pages 2 and 3 


3. THE CHALLENGE TO BUSINESS 


The passage of the Capehart resolution and the shift of the steel and cement 
industries to f. o. b. mill selling offers American business an opportunity to 
demonstrate to Congress the visionary impracticability of the Commission’s 
theories, but if industry’s case is not well presented the result may be a crystali- 
zation of the Commission’s theories into the fabric of the antitrust laws beyond 


recall. Page 3 
4. BASIC OBJECTIVE 


The basic objective of industry, which should be clearly defined at the start 
and adhered to without deviation, should be simple and direct and should refer 
solely to the preservation of legitimate delivered price marketing methods, since 
any attempt to broaden the objective to include attacks either on the antitrust 
laws or on the Federal Trade Commission as such would at best weaken the 
program and at worst subject it to complete failure. Pages 3 and 4 


5. LEGISLATIVE VERSUS OTHER APPROACHES 


Legislation is the only satisfactory way of. achieving the stated objective, as 
a consideration of other possible approaches shows that while they shonld be 
utilized as much as possible they are unlikely to be effective. Page 4 


6. FIVE-WAY APPROACH TO LEGISLATION 


(a) Framing of the isswes—Since it is already apparent that the opposition 
will seek to confuse the issues and distract the subcommittee’s attention from 
the economic impact of enforced f. o. b. mill selling, one of the most essential 
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steps is to present to the Capehart subcommittee a document, similar to the brief 
handed to a judge at the commencment of a trial in court, setting forth the his- 
tory of the Commission’s attack on delivered pricing, its genesis in the academic 
theories of Professor Fetter, the various forms which the attack has taken 
during the 25 years of its existence, the apparent purposeful confusion of deliv- 
ered pricing with conspiracy and collusion, and the fallaciousness of the Com- 
mission’s theories of price discrimination. Pages 11-24 
(b) Drafting of desired legislation—Proposed legislation, which should be 

4 drafted as early as possible, since the marshaling of the evidence for presenta- 
nb Fs tion at the Capehart hearings will be more effective if done with a specific 
objective in view, should not attempt to relegalize delivered pricing by referring 


age 


3 
ce 
cima 





}0- di to it by name or by referring to any of the various delivered-price methods, but 
m & must be in the form of immobilizing the “tools” which the Commission uses in its 
mn attack on delivered pricing and must deal with the Federal Trade Commission 
m. Act, the Clayton (Robinson-Patman) Act, and the Sherman Act. Pages 25-29 
, (c) Marshaling of the evidence—Marshaling the evidence involves, first, deter- 
g mination of what it is that is to be proved and the basic arguments which will 
al be advanced to prove it, and a careful weighing of the opposition, and second, 
e- such more detailed steps as selection of economists to present the academic side 
ng? of the case for delivered pricing and, more important, the production of business- 
8 men who will present affirmatively the practical disadvantages of universal 
" f. o. b. mill pricing. Pages 30-37 
(d) Public relations.—The keystone of the entire program is adequate, well- 
planned, and well-executed public relations, not only with the general public but 
with all organized groups representing segments of the public such as individual 
businessmen, business organizations, labor organizations, agricultural groups, 
e consumer groups, professional groups, and regional interests. Pages 38-47 
ly (e) Governmental relations.—It will be necessary not only to work closely 
al with the staff of the Capehart subcommittee but there must also be carefully 
e. planned and well-timed efforts to sell the need for appropriate legislation to the 
9 Senators comprising the subcommittee, to the members of the Senate Interstate 
and Foreign Commerce Committee, to major policy leaders in the Senate and 
the House of Representatives and to individual Senators and Congressmen, 
utilizing such varied approaches as direct contact with the legislator himself, 
d obtaining support of the legislator’s close advisers, obtaining support from par- 
g- ticular groups of constituents which individual legislators regard as most 
ls important. Pages 4-14 
ll 7. ORGANIZATION 
; The best means of carrying the suggested program through to a successful 
result would be a single-purpose organization, having a flexible and efficient 
structure which could be a chief executive officer, a board of directors, an office 
and administrative staff, public-relations counsel, economic counsel, and legal 
it counsel. Pages 14 and 15 
0 8. CONCLUSION 
r Unless action is taken to set up an organization capable of executing a program 
i of the type herein outlined, there is grave danger that there will be either no 
3 , legislation to relegalize delivered pricing or ineffective or even damaging legisla- 
3 tion. With the forces opposed to delivered pricing so well organized, a 
disorganized approach by business will have little chance of success. 
t While the foregoing has been written principally in terms of the Capehart 
r hearings the recommended program envisages a much more protracted effort. 
a It is unlikely that legislation of such a controversial nature can be obtained as a 
t ‘ result of such a small undertaking as that of the present Capehart subcommittee. 
2 However, the importance of the Capehart hearings should not be underesti- 
; mated. If an organized approach on the side of business is to be set up, it would 


a be advisable that it be done without delay, for the Capehart hearings will com- 
: mence shortly after the elections and efforts of the single-purpose organization 
should begin with the hearings. The efforts of the organization should continue 
until the goal of preserving delivered pricing is reached. Page 15 


SuGGESTED Program ‘To REESTABLISH THE LEGALITY OF DELIVERED-PRICE 
MARKETING METHODS 


1, FOREWORD 


For the first time in some 25 years of its efforts to eliminate delivered pricing 
systems from American industry, the Federal Trade Commission is on the defen- 


480 PRICE DISCRIMINATION 


sive. It was placed there by three factors, which followed each other in logical 
sequence—(i) the Supreme Court decision in the Cement case, (ii) the passage 
of the Capehart resolution authorizing a study of the economic impact of that 
and other decisions, and (iii) the action of the United States Steel Corp. and 
other steel and cement producers in shifting to straight f. o. b. mill selling. 

This turning of the tide, however, is not necessarily permanent. The present 
state of the law on delivered pricing is the result of a crusade within the Com- 
mission which was carried on with vehemence during a period of many years 
when business itself was on the defensive. As a result, the Commission’s theo- 
ries as to the alleged harmful effects of delivered pricing have gained such a wide 
public credence that the relegalizing of delivered-price marketing presents a 
gigantic problem. 


2. HISTORY 


The history of the Federal Trade Commission’s attack on delivered pricing is 
so fantastic as to be almost incredible. 

The original theory that delivered pricing systems are evil and that the eco- 
nomic ills of the country can be solved by forcing all industry into straight f. o. b. 
mill pricing is generally credited to Prof. Frank A. Fetter, of Princeton Univer- 
sity. This theory might have remained in the same category with technocracy, 
“ham and eggs,” and the Townsend plan had it not kindled the imagination and 
crusading spirit of Walter B. Wooden, then an attorney on the staff of the Fed- 
eral Trade Commission and now its Associate General Counsel. Wooden is a 
shrewd and capable lawyer and persuasive speaker. He is an advocate of the 
semantic approach to prosecution in which an opponent’s acts are given -sinster- 
sounding names and these are repeated again and again in an effort to color the 
whole case. Wooden was and is held in high esteem by the Federal Trade Com- 
missioners, and he fed his (and Fetter’s) theory to them in small doses liber- 
ally mixed with charges of price fixing and conspiracy to make them more pala- 
table. Thus, step by step he led the Commission down the road which culminated 
in the courts’ decisions in the Cement and Rigid Steel Conduit cases. 

Wooden’s success in persuading the Commission and the courts was accom- 
panied by just as complete a failure to persuade Congress on three specific occa- 
sions—the bill which became the Robinson-Patman Act, the Wheeler-Utterback 
anti-basing-point bill, and the TNEC recommendation for legislation outlawing 
delivered pricing. 

That the Fetter-Wooden theory was accepted by Justice Black in the Cement 
case is largely due to the power granted the Federal Trade Commission by 
Congress and the tendency of the courts to call it a “body of experts” and to 
follow its theories with almost blind fidelity. Only through this strange combina- 
tion of circumstances could the theories of an obscure professor thus become 
virtually the law of the land. 

It is reliably reported that the Cement decision and the subsequent. intro- 
duction of the Capehart resolution in the Senate shook the confidence of the 
Federal Trade Commissioners. Apparently they had felt that if the predictions 
of economic disaster put forth by respondents in the Cement and other cases 
had merit, the courts would recognize it and modify the Commission’s orders 
accordingly. When the Supreme Court threw the responsibility back upon the 
Commission and upheld its views on the ground that the Federal Trade Com- 
mission’s “expert” economic advice should be followed, and when Senator 
Capehart introduced his resolution, the Commissioners realized that they were 
on the horns of a dilemma. The enactment of legislation permitting delivered 
pricing would be a direct slap at them, but to forestall such legislation in the 
face of probable severe economic disruption caused by wholesale abandonment of 
traditional delivered pricing methods might eventually subject the Commission 
to legislation even worse than at present. 


8. THE CHALLENGE TO BUSINESS 


The passage of the Capehart resolution lays before American business both 
an opportunity and a challenge. If these are lost through default or half- 
hearted exploitation, they may not present themselves again for decades. 

The Cement decision and Capehart resolution alone would not have afforded 
industry the full opportunity it now has to tell its side of the story. It took 
the sudden shift of the steel and cement industries to f. 0. b. mill selling to trigger 
off the full possibilities of a vigorous and dramatic public reaction to the Federal 
Trade Commission’s theories. 
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For a time there was doubt whether even industry would respond effectively 
to the challenge of the Capehart hearings. There was too much inertia coupled 
with the feeling that any businessman who appeared and testified might merely 
get his name in the Commission’s “black book” for prosecution. The sudden 
decision of the United States Steel Corp. and other companies to take no chances 
on the meaning of the Cement decision but to start f. o. b. mill pricing immediately 
changed this. Even in a seller’s market this move will drive home in a few 
weeks the visionary impracticability of the Commission’s theories and should 
produce willing witnesses by the score at the forthcoming Capehart hearings. 

Placing the Federal Trade Commission on the defensive and providing an 
ineentive fer .witnessesto testify, however, is only a fraction of the effective 
job that must be done if the present tactical advantage of business is not to be 
lost irretrievably to the well-organized attacks of those who share the Com- 
mission’s views. Industry’s advantage is a new growth, easily stifled; the 
jong-time advantage still lies on the side of the Commission which has nurtured 
it over a quarter of a century. 

If, in the face of a well-planned defense of the Commission’s theories plus an 
equally well-planned attack on the motives and practices of business, industry’s 
case is presented by a straggling group of disorganized witnesses, the result 
may be a crystallization of the Commission’s theories into the fabric of the 
antitrust laws beyond recall. 

This memorandum sets forth a suggested program designed to preserve for 
industry the initiative which it has now gained and to achieve for it the objective 
of relegalizing delivered price-marketing methods. 


4, BASIC OBJECTIVE 


The basic objective of industry should be defined at the start and adhered to 
without deviation. It should be simple and direct and should refer solely to 
the preservation of legitimate delivered price marketing methods. Any attempt 
to broaden the objective to include attacks on the antitrust laws or on the Federal 
Trade Commission as such would at best weaken the program and at worst 
subject it to complete failure. 

In considering what should be the objective, it is wise to remember that certain 
things, no matter how logically they may be defended will never be politically 
popular because they just do not look right. One of these is the kind of so-called 
phantom freight which results from the Pittsburgh-plus system or from the 
existence of non-basing point mills in a multiple-basing-point system. The pub- 
lic just will not stomach the thought of a buyer in Chicago buying from a Chicago 
factory and being forced to pay freight from Pittsburgh. 

Another thing which is politically difficult to defend is the type of zone system 
in which, for example, the lowest price is charged in the East, a higher price in the 
Middle West, a still higher price in the Far West, and a still higher price on the 
Pacifie coast, where there are mills located in all or most of those zones. Such 
a system is merely a modification of Pittsburgh-plus, and will be so recognized 
without difficulty by the man in the street if he takes any interest in the subject 
at all. : 

It is true that Pittsburgh-plus and zone systems of the type described can be 
defended logically, but only by the use of principles which through 16 years of 
New Deal administration have been brought into public disrepute, i. e., that it is 
proper and lawful for a manufacturer to charge all the traffic will bear. To 
endeavor to reverse completely all public suspicion of business would be to em- 
bark on too ambitious a program at this time. 

The type of delivered pricing method perhaps most easily defended is that 
in which each manufacturer sells at a price f. o. b. his factory and, when selling 
in a territory closer to a competitor’s plant, gives the buyer an allowance to 
equalize his freight cost with the freight from such competitor’s plant. This 
method of selling is the result of natural growth and the way in which that 
growth takes place from the establishment of the first plant in an industry until 
the opening of the most recent plant can be demonstrated simply and dramati- 
cally in a manner in which the opponents of delivered pricing find hard to attack. 

Paradoxically, because when analyzed it involves phantom freight, the so- 
called universal delivered price method (one price delivered anywhere in the 
United States) can also be defended politically, because of its commonness. 
The man in the street knows that chewing gum and Palm Beach suits have been 
sold that way for generations and he sees nothing inequitable or sinister about 
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it. The argument that buyers located near a factory are paying more than they 
ought, and buyers at a distnace less, will not impress him unless the freight cost 
is large in relation to the price. He will not be much interested in paying a 
fraction of a cent less for chewing gum because of nearness to a factory, and 
would regard any theory which prohibited such a method of selling as profes- 
sorial (which it is) and an unwarranted interference with general freedom. 
The basic objective of industry, stated broadly, therefore, will be to preserve the 
freedom of each businessman to choose and use, in his own sole discretion, any 
delivered pricing method which does not involve discrimination in delivered 
prices which he cannot justify (@) by cost differences or (0) by the meeting 
(when, where, and as often as he wishes) of competitors’ delivered prices. 


5. LEGISLATIVE VERSUS OTHER APPROACHES 


Brief reflection indicates that legislation is the only quick and completely sat- 
isfactory way of achieving the objective stated. 

Other possible approaches would include: 

(a) Létigation.—The recent successes achieved by the Federal Trade Commis- 
sion will have the effect of making its attorneys bolder in attacking delivered 
pricing in industries wholly lacking in the elements of conspiracy, phantom 
freight, etc., which made the Cement case relatively easy for the Court to decide 
in the Commission’s favor. It will also tend to make the Commission’s attorneys 
eareless in their proof of wrongdoing, due to a natural overconfidence in the 
courts’ respect for the Commission’s expertness. Since the Commission’s theory 
is logically, practically, and economically disastrous, it may be assumed that in 
time the Commission will go too far, and the Supreme Court, seeing the error of 
its ways, will skillfully disentangle itself from its predicament and relegalize 
some forms of delivered pricing. The trouble with this approach is that it would 
take too long and the results would be too much in doubt. At best it would leave 
business in a state of confusion for 10 years or more and at worst it could make 
the legality or illegality of any particular delivered pricing method depend upon 
the whim of the Federal Trade Commission and/or the court in each individual 
case. While it is recommended that existing and future litigation involving de- 
livered pricing be fought to the highest court in order that this avenue may be 
preserved as a last resort, it is felt that litigation is a decidedly second-best 
approach to the problem, 

(b) Change in administration.—The thought is frequently expressed that a 
Republican administration will reverse the Federal Trade Commission’s attitude 
toward delivered pricing. To those who know Washington and the political 
attitudes of bureaucracy, that is wishful thinking. In the first place, the Pederal 
Trade Commission is an independent and supposedly bipartisan body. Not more 
than 3 of its 5 members can be of the same political party, and its staff attorneys 
(from whom the real impetus of the attack on delivered pricing comes) are non- 
political civil-service employees. Secondly, the Commission has thus far suc- 
cessfully defended its attack on delivered pricing as an attack on monopoly, 
price fixing, and other garden-variety violations of the antitrust laws. The 
antitrust laws are nonpartisan sacred cows which both political parties are 
bound to enforce, and while the last Republican administration let such enforce- 
ment fall into desuetude, the next one will be under too much pressure from labor 
and other similar interests to be able to do so, even if it wishes. 

(c) Changes in Federal Trade Commission.—Three of the Federal Trade Com- 
missioners [Ayres, Davis, and Ferguson] are quite old, and the term of one 
[Ferguson] expires in September 1948. However, it is naive to suppose that a 
change in the membership of that body would be likely to produce both a eomplete 
reversal of past thinking and an ability gracefully to extricate the Commission 
from the policy to which the present membership has so irrevocably committed it. 
Particularly is this so when virtually the entire civil-service legal staff of the 
agency has been imbued with the theory that delivered pricing is inherently bad. 
At best any change of attitude on the Commission’s part would be painfully slow. 


6. FIVE-WAY APPROACH TO LEGISLATION 


The approach to legislation requires action under five heads: (1) Framing of 
the issues, (2) drafting of the desired legislation, (3) marshaling of the evi- 
dence, (4) public relations, and (5) governmental relations. Bach of these will 
be discussed separately. 
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A. Framing of the issues 

It is already apparent from the testimony of four of the Federal Trade com- 
missioners, and from the strategy of Senator O'Mahoney in broadening the Cape- 
hart resolution to include more than just delivered pricing, that the opposition 
will seek to confuse the issues and distract the subcommittee’s attention from 
the economic impact of enforced f. o. b. mill selling. The subcommittee will 
be told that the Commission does not necessarily require all business to sell only 
on the f. o. b, mill basis, and that none of the court decisions to date require it. 
The subcommittee will be told further that the Commissioners are in fact as 
expert as the courts regard them and that any tampering with existing law, or 
any restrictions of the power of the Commission to issue cease-and-desist orders 
will jeopardize the national antitrust policy. 

If the opponents of delivered pricing can persuade the subcommittee that 
the Commission only wants to prohibit price conspiracies and that it has no 
intention of outlawing the individual use of delivered pricing apart from con- 
spiracy or price discrimination, they may steer the subcommittee away from the 
real issue and into a general review of the antitrust laws. The hearings then 
will be turned into another TNEC which will accomplish nothing. 

The question of conspiracy and the question of discriminatory prices must be 
met squarely. This does not mean that business should ask that either price 
fixing or price discrimination be legalized, for that would mean quick political 
death to the entire effort to relegalize delivered pricing. It is the Commission’s 
false theories regarding conspiracy and price discrimination in their relation to 
delivered prieing which must be met squarely and exposed. 

To understand how the Commission has successfully intertwined and confused 
the separate questions of conspiracy, price discrimination, and delivered pricing 
it is necessary to review briefly some of the Commission’s strategy in its cases. 

The first attack by the Commission on delivered pricing was made in the 
original United States Steel case in 1924. A cease-and-desist order was issued 
prohibiting the Pittsburgh-plus system then in use. Since United States Steel 
did not see fit to contest the order in the courts,’ but commenced using a multiple 
basing point system, this case threw little light on the law, either then or later. 
The case is interesting chiefly as the starting point in what was to become an 
ulmost fanatical crusade. It is interesting also for its direct approach which 
was later to be abandoned in favor of an oblique attack upon delivered pricing. 

Whether the Commission adopted this oblique attack purposely to enable it to 
dodge criticism (as it is now doing by claiming that the burden of its campaign 
is against conspiracy rather than delivered pricing as such) is not known. At 
all events it was a clever strategy. An industry would be charged with having 
entered into agreements to fix prices and otherwise to restrain trade. Among 
the alleged agreements would be one to use the particular delivered pricing 
method then in use in the industry. Possibly there had been some discussion 
among competitors in the industry about prices, and prices may from time to 
time have been uniform, due as much to competition as any other factor. On 
this evidence, and regardless of the presence or absence of specific evidence that 
the delivered pricing method itself had been agreed upon or even discussed, the 
Commission would, in broad language, find a general conspiracy. The findings 
would be confusing on the question whether there had been any actual agree- 
ment on the delivered pricing method, but the cease-and-desist order would 
broadly prohibit the industry from entering into, carrying out, or continuing any 
agreement, combination, conspiracy, or planned common cause of action (1) to 
fix prices, (2) to use the delivered pricing method, etc. 

An industry faced with such an order usually recognized the futility of asking 
any court to upset it. Federal Trade Commission findings are conclusive if based 
on any substantial evidence, and the Commission can make findings from in- 
ferences it draws from the evidence. The result is that a hopeless task awaits 
the respondent who tries to have a court break open the Commission’s findings 
and analyze the evidence to see whether there really was any agreement on the 
delivered pricing method, especially where some colorable evidence of price 
fixing did exist. It was easier for the industry to accept the order and attempt 
to comply with it. 

Since the order merely prohibited conspiracy, it might be supposed that each 
member of the industry could comply merely by making no agreements with 


1In 1938 to protect its rights under the Wheeler Lee Act, United States Steel filed a 
petition for review of the 1924 order but it has never been argued and no decision has 
been reached by the court. 
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his competitors and would be free to continue the same methods of selling as 
before. The practical difficulty, however, was that if everyone in the industry 
continued his former practices, the Commission could claim a tacit continuation 
of the agreement and subject the industry to severe penalties for violating the 
order. To be safe, it was necessary for each member to make some substantial 
changes, and, because delivered pricing is the Commission’s chief target, the first 
thing that had to be abandoned was the former delivered pricing method. 

The result of such orders was that, for a time, many different methods of 
selling arose in the industry to replace the former method until, after a time, the 
forces of competition tended to draw all members into some uniform delivered 
pricing pattern again—different, however, from the previous one. It might be 
thought that the Commission had advanced its theories but little by such a move 
until it is realized that, by repeating the process, the Commission can build up 
a line of decisions in which one type of delivered pricing after another is out- 
lawed. Industry, driven down one blind alley after another, will ultimately be 
forced into the trap of f. o. b. mill pricing. 

As the Commission gained success in these cases, it became bolder. Its com- 
plaints and findings sought to tie the delivered pricing method closer and closer 
to the alleged price-fixing agreement, and ultimately to picture it as the chief 
tool that made the price-fixing agreement work. One of the advantages of a 
delivered pricing method, indeed its chief reason for existing, is that it enables 
competitors at differing locations to meet each other’s price at any destination 
market. Prices of homogeneous products at any given time and place tend to 
be uniform, and the Commission seized upon this as evidence of price fixing 
and conducted a word campaign designed to throw normal business practices 
into disrepute. In the Commision’s vocabulary, competitors never met one 
another’s prices—they always matched them. Price uniformity at any given 
time and place became not evidence of competition but of collusion, and delivered 
pricing methods became not methods of meeting competition but methods of 
suppressing it. The zenith was reached when the Commission commenced to 
bring cases with no evidence to support an alleged conspiracy except uniformity 
of price, general use of a delivered pricing method and common membership in 
some trade association alleged to be the focal point of the conspiracy. 

That the Commission, if unchecked either by the courts or by Congress, will 


base its orders on such unsubstantial evidence, is clearly demonstrated by its 
findings of fact and cease and desist order in the Crown Manufacturers case, 


dated August 4, 1948. In that case, in addition to uniformity of base prices 
and general use of the freight equalization method, the evidence of conspiracy 
relied on by the Commission was (i) minutes of a 1928 trade association meet- 
ing at which a standard form of sales contract was discussed (but never 
adopted), (ii) a standardization program as to colors and designs (which ac- 
cording to uncontradicted evidence was for the benefit of bottlers), and (iii) 
several patent license agreements including a minimum price requirement (which 
was voluntarily abrogated prior to the filing of the complaint, because of a 
Supreme Court decision). This broad order, coming long enottgh after the 
Cement decision and the creation of the Capehart subcommittee for the Com- 
mission to have had ample time for careful reflection, shows that the Com- 
mission has no intention of withdrawing from its extreme position. 

In the meantime, the Commission did not ignore another approach to its goal, 
namely, the Robinson-Patman Act. In the Glucose (Corn Products and Staley) 
cases, the Commission persuaded the Supreme Court to outlaw the individual 
use, entirely apart from conspiracy, of a single basing-point system akin to the 
old Pittsburgh plus system. In those cases the Supreme Court appeared to out- 
law only phantom freight, leaving freight absorption in the clear along with the 
universal delivered price method. The zone method of the type used in certain 
branches of the paper industry was outlawed in the Crepe Paper case, where the 
Court virtually held that it could not exist without collusion. That was not a 
Robinson-Patman case, but the result of it in conjunction with obvious dis- 
ceriminations which could occur between competing customers on opposite sides 
of zone boundaries made zone methods of that type of extremely doubtful legality. 

In the Cement case the Commission, in addition to its conspiracy approach, 
included a charge that the basing-point system violated the Robinson-Patman 
Act. At the last minute, it apparently lost heart, however, for its cense-and- 
desist order, following the general pattern theretofore established, prohibited 
only conspiracy. The case technically, therefore, throws no light on the Robin- 
son-Patman aspects of delivered pricing, except for the breadth of Justice Black’s 
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dictum which followed faithfully the Commission’s theory that freight absorption 
is just as bad as phantom freight. 

To support this theory it was necessary for the Commission to reinstate, by 
interpretation, in the Robinson-Patman Act a definition of price which, when 
considered as part of the original bill, had been flatly rejected by Congress. The 
Commission, by a species of tortured reasoning, conceived that price meant not 
what the buyer paid for the goods laid down at his place of business but what 
the seller had left after deducting freight costs. The Commission contends that 
the seller’s mill net return must be the same to all customers regardless of loca- 
tion and that differentials in mill net return are discriminations in price. 

On this basis, the universal delivered price method (one price delivered any- 
where) can be and is being attacked by the Commission. To date no case on it 
has reached the courts, but if Justice Black’s dictum represents the real view of 
the majority, the Supreme Court is already wedded to the mill-net-return 
theory of price discrimination. 

The mill-net-return theory alone would not achieve all the Commission wants, 
for it would not prevent a manufacturer from selling f. o. b. mill and absorbing 
freight to get into territories closer to mills of competitors. True, that would 
involve a lower mill net return than on sales in the manufacturer’s own freight- 
advantage territory, but he could claim the statutory right to meet competition 
as justification for the discrimination. The Commissoin would deny him this 
right on two grounds, the first of which has the support of Justice Black’s dictum 
and the second of which is as yet only the Commission’s own view as expressed 
in the Standard Oil case: (1) The Commission claims that the statutory privi- 
lege of meeting competition “in good faith” is restricted to occasional, sporadic 
sales; and does not incude the right to sell “systematically” on a freight-absorp- 
tion basis; (2) the Commission has held in the Standard Oil case that the defense 
of meeting competition is only a tentative defense which evaporates if and when 
the Commission shows that a discrimination tends to injure competition. If this 
latter view is valid, it will preclude all lowering of prices to particular customers 
to meet competition for, in the recent Morton Salt case, the Supreme Court has 
held that a “reasonable possibility” of injury to competition can be shown by 
mere proof of a discrimination in price between two competing customers and 
that a “reasonable possibility” is all the statute requires. 

The latest and worst blow delivered by the Commission to date against de- 
livered pricing was delivered upon a theory of law different from that em- 
ployed in any other case, namely, that the individual use of a delivered pricing 
method with knowledge that others in the industry are also using it is an 
“unfair method of competition” in violation of the Federal Trade Commission 
Act, apart from conspiracy. This result was reached, and approved by the 
Seventh Circuit Court of Appeals, in the Rigid Steel Conduit case, where, in 
addition to this novel approach, the Commission had also found and prohibited 
a conspiracy involving the delivered pricing method. The cease-and-desist order 
in that case, in addition to prohibiting conspiracy, prohibited the respondents 
individually from using not only the particular delivered pricing method they 
had used, but also any other delivered pricing method which would enable them 
to “match” (i. e., meet) each other’s prices. Clearly nothing was left to them 
but straight f. o. b. mill pricing and technically even that could violate the order 
since it would not prevent any two plants in the same city from matching their 
prices and would even enable plants in separate cities to match their prices at 
the line where their respective territories adjoined. However, it is a safe as- 
sumption that the Commission would never prosecute anyone for selling f. o. b. 
mill. 

The Rigid Steel Conduit case has not yet been reviewed by the Supreme Court, 
but if Justice Black’s dictum in the Cement case represents the view of the 
majority, the Rigid Steel Conduit case would be approved merely as a further 
logical step toward consummation of the Commission’s economic aim. 

In the face of this record, the testimony of four of the Federal Trade Com- 
missioners (Freer, Ayres, Davis, and Ferguson), and of Walter Wooden, at 
the hearings on the Capehart resolution was somewhat startling. Without ex- 
ception they denied categorically any intention of restricting industry to straight 
f. o. b. mill pricing. They stated, with literal truthfulness, that no case to date 
had outlawed delivered pricing except in industries where such pricing had been 
found to be either collusive or discriminatory. They said that collusion and 
discrimination were opposed to our basic antitrust philosophy and that any 
attempt to legalize either would be dangerous. They said that there was noth- 
ing in the law or any court decision to date that pevented a manufacturer or 
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wholesaler or retailer from paying the freight if he was not guilty of con- 
spiracy or discrimination. When asked to state when paying the freight might 
not be collusive or discriminatory, however, they stated that it was a difficult 
question and one which the Commission, as a quasi-judicial body, could not 
answer in advance of an actual case. 

This testimony shows the confusion which may be injected into the Capehart 
hearings and how those hearings may be led down the path of another TNEC 
unless the issues are framed so the subcommittee can understand them and be 
persuaded of the need to forestall all attempted digressions. 

Framing of the issues for the subcommittee can best be accomplished by a pre- 
liminary brief, similar to the trial brief handed to a judge at the commencement 
of a trial in court, setting forth a short history of the Federal Trade Commission’s 
attack on delivered pricing, its genesis in the academic theories of Professor 
Fetter, the various forms which the attack has taken throughout the years, the 
apparently purposeful confusion of delivered pricing with conspiracy and 
collusion, and the fallaciousness of the Commission’s theories of price discrimi- 
nation. The brief should show, for example, that delivered pricing does not and 
cannot, of itself, result in price fixing; that price competition can and does exist 
under delivered pricing methods; that under straight f. o. b. mill pricing there 
would be less, not more, price competition than under delivered pricing methods 
because the latter enable more sellers to compete in more markets, while the 
former restricts each seller to a narrow market. 

The brief should show that, in actual cases (e. g., the Chain Institute case, 
new pending), it is the theory of the Commission’s attorneys that, if there is any 
evidence of price fixing, it is necessary to prohibit all delivered pricing methods 
in the history in order to get rid of the price fixing, despite the fact that the 
delivered pricing methods grew naturally without collusion. In his testimony 
at the hearings on the Capehart resolution, Mr. Wooden attempted to justify 
the Rigid Steel Conduit case on the ground that complete individual prohibition 
of delivered pricing was necessary to a proper enforcement of the order against 
conspiracy. In this connection, the brief should show how little evidence the 
Commission needs to prove a conspiracy to fix prices; how it relies upon mere 
price uniformity from time to time plus the common use of a delivered pricing 
method, plus membership in a trade association; how the mere fact that each 
competitor knows that the others are using a delivered pricing method is 
stressed by the Commission as evidence that they conspired to use it, despite 
the fact that such knowledge would be impossible to avoid by any businessman 
who was alert. 

The brief should point out to the subcommittee that, if the Commission is 
permitted to follow its present line of attack, it can and presumably will search 
every industry in the country, as personnel and funds permit, to find conspiracies. 
It will find many such conspiracies because prices tend to be uniform at any 
given time and place on homogeneous products; the existence of a delivered 
pricing method in an industry is likely to be known to everyone in it; and many 
industries have trade associations to which most of the members of the industry 
belong. If, having found such eonspiracies, the Commission is free (as recent 
eourt decisions indicate) to prohibit not only the alleged conspiracy itself but 
also all further use of that delivered pricing method or any other method of 
pricing except f. o. b. mill, it will be ridiculous to pretend that, as a practical 
matter, the Commission does not intend to force all or most of American business 
into the f. o. b. mill pattern. Delivered pricing for all practical purposes will be 
limited to those sellers whose products are so different from their competitors’ 
that there is no need for them to meet competitors’ prices, hence no price uni- 
formity. That absence of price uniformity in such instances is the result not of 
eompetition but a lack of it, shows the fallacy of the Commission’s theories of 
conspiracy. 

The issues should also be defined and framed, in the brief for the subcom- 
mittee, on the question of price discrimination. The meaning of this term as 
used by the Commission should be clearly described, and it should be demon- 
strated how the Commission has tried te reinsert into the statute a definition 
of price that was specifically rejected by Congress. The brief should also show 
how the Commission is attempting to whittle away to nothing the right of a 
seller to meet his competitor’s lower prices in given market areas. It should 
show the fallacy of the Commission’s theory that because the meeting of com- 
petition sometimes produces price uniformity, it should be abolished, i. e., that 
if permitting a seller to compete in a competitor's territory results in price 
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uniformity, such right to compete should be taken away and each seller given a 
virtual monopoly of its own territory. 

Had the subcommittee had a brief of this type before the initial hearings on 
the Capehart resolution, it could have exploded the testimony of four of the 
Commissioners denying any intention to impose f. o. b. mill pricing on industry 
generally. It could also have pierced the confusion surrounding the relation of 
“conspiracy” and “discrimination” to the question of delivered pricing and forced 
these Commissioners to admit that pursuit of their present course of action wDt 
ultimately and inevitably leave industry no alternative but f. 0. b. mill pricing. 
The subcommittee would have seen that it could address itself to the impact of 
f. o. b. mill pricing on industry and recommend remedial legislation on the subject 
without jeopardizing in any way the basic antitrust principle that price agrea- 
ments and true price discrimination are bad. The subcommittee would have 
realized that to prevent price agreements and true price discrimination it is nox 
necessary for the Federal Trade Commission to turn the economy of the country 
upside down by removing the freedom of businessmen to continue using tradi- 
tional pricing methods. 


B. Drafting of desired legislation 


Proposed legislation, at least in preliminary form, should be drafted as early as 
possible, for the marshaling of the evidence at the Capehart hearings will be more 
effective if done with a specific object in view. Since the Conmmission’s chief 
attack on delivered prices has been through the medium of alleged “conspiracies,” 
it might appear desirable at first blush to curtail the Commission’s fact-finding 
powers or grant businessmen latitude in the matter of price agreements. Political 
considerations dictate, however, that any such attempt would make the proposed 
legislation far less palatable to Congress than if it were addressed solely to the 
merits of delivered pricing. 

No effective bill to relegalize delivered pricing can refer to it by that name 
or even by the names “basing point system,” “zone system,” etc. Such language 
would require exhaustive definition which might merely challenge the ingenuity 
of the Federal Trade Commission’s attorneys to misconstrue it as they did the 
Robinson-Patman Act. The solution is to immobilize the “tools” which the Com- 
inission uses in its attack on delivered pricing, namely, the legal concepts that— 

(1) “Price” under the Robinson-Patman Act means “mill net return ;” 

(2) It is unlawful to meet competition by absorbing freight systematically, 
and the defense of meeting competition is not an absolute defense to a charge 
of discrimination in any event ; 

(3) If there has been any agreement among competitors to use a delivered 
pricing method, or even an agreement on prices without reference to the 
delivered pricing method, it is proper for the Commission to prohibit not only 
the unlawful agreement but also all further use of that delivered pricing 
method. (In the Rigid Steel Conduit case, the order went further and pro- 
hibited not only the particular delivered pricing method in the industry but 
all others, leaving straight f. o. b. mill pricing as the sole alternative. ) 

The draft of proposed legislation should, of course, categorically spike each 
of the foregoing doctrines. To be sure that neutralization of the doctrines under 
one statute does not merely shift the Commission’s focus to another, the legis- 
lation should be in the form of an amendment to both of the major statutes en- 
forced by the Commission, namely, the Federal Trade Commission Act and the 
Clayton (Robinson-Patman) Act. As a further precaution, to keep the Depart- 
ment of Justice from setting the whole effort at naught (although to date the 
Department has shown little interest in the Commission’s crusade), there should 
be an amendment to the Sherman Act. 

Generally speaking, the proposed bill should amend the Robinson-Patman Act 
(both the civil sections enforced by the Commission and the criminal section 
enforced by the Department of Justice) so that— 

(1) “Price” will be defined to mean the delivered price ; and 

(2) It will be clearly stated that any seller is privileged to make a lower 
price to one customer than to another to meet a competitor’s equally low or 
lower price to the second customer, and to do so— 

(a) as frequently and “systematically” as he wishes ; 

(b) im any territory or marketing area that he wishes ; and 

(c) without regard to whether or not his competitors may be similarly 
meeting his and each other’s prices. 

To prevent the Commission from declaring that, even though these definitions 
and provision apply to the Robinson-Patman Act they do not prohibit continued 
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attacks on delivered pricing under the Federal Trade Commission Act, the latter 
statute should also be amended to provide that nothing in it may be construed 
to prohibit any price discrimination which is not unlawful under the Robinson- 
Patman Act. The Sherman Act should be amended similarly. 

Thus far the legislation would immobilize two of the Federal Trade Commis- 
sion’s three “tools” of attack on delivered pricing. ‘The third should be ap- 
proached through amendments to both the Federal Trade Commission and Sher- 
man Acts to the effect that no cease and desist order or injunction issued under 
either statute in a case where any agreement, understanding, combination, con- 
spiracy, or agreed common course of action in restraint of trade has been found 
shall prohibit, or be construed to prohibit, the individual and independent use 
by any party to such agreement, understanding, etc., of any business practice or 
method of pricing or selling not in itself unlawful, regardless of whether or not 
such practice or method was the subject of each agreement, understanding, etc. 

It will be noticed that this type of legislative provision does not legalize con- 
spiracies or price-fixing agreements. It would not relieve an industry which 
had been ordered to stop conspiring from the necessity of changing those business 
practices found to have been agreed upon in order to break the chain of con- 
spiracy. But it would not permit the Commission to continue its present prac- 
tice of edging industries step by step into the corner of f. o. b. mill pricing as 
their sole available method of selling. 

Legislation of this type would not legalize all types of delivered pricing. It 
would not, for example, legalize a single basing point system such as “Pittsburgh 
plus,” nor would it legalize the phantom freight collected by a nonbasing point 
mill in a multiple-basing point system. It would not legalize certain types of 
zone-pricing systems. It would, however, permit the two most important types 
of delivered pricing methods, namely, (i) the multiple-basing point system where 
every factory sells f. o. b. mill, absorbing freight when necessary to meet competi- 
tion in other mills’ territories, and (ii) the universal delivered price method. 
In addition, it would legalize such variants of the above methods as the maxi- 
mum freight allowance (e. g., buyer’s actual freight allowed up to 30 cents per 
hundredweight). It would, of course, permit anyone who wished to sell on a 
straight f. o. b. mill basis to do so, but it would not force everyone into that 
straitjacket. It is believed that such legislation would be politically acceptable 
to Congress. 

Serious consideration should be given to countering any move by the oppo- 
sition to draw the hearings out unduly by proposing that legislation of the type 
herein described be enacted on a stopgap or temporary basis to preserve the 
status quo pending the results of a more exhaustive study. The need for ‘such 
stopgap legislation could be likened to the need for a temporary restraining 
order which is granted ex parte by the courts to stay the hand of one whose 
threatened action would do irreparable harm for which no award of monetary 
damages could adequately compensate. The legislation could be made temporary 
simply by giving it an expiration date or, better yet, providing that it shall 
be reviewed again by Congress within a certain number of years to determine 
whether it should remain on the books or be altered or repealed. 


C. Marshaling of the evidence 


The first step in marshaling evidence is to determine what one wishes te prove. 
An equally important step is to determine what the opposition will seek to estab- 
lish so as to be prepared to rebut it. These determinations would, of course, be 
made and crystallized in the “trial brief’ to be presented to the Capehart sub- 
committee before the hearings. 

The fact that there will be bitter opposition, and the nature of such opposition, 
should be kept in mind at all times. 

This opposition will come from various directions. There will be politicians, 
such as Senator O’Mahoney, who hope to make political capital out of “business 
baiting.” There will be some businessmen, singly and in organized groups, who 
may feel that they stand to gain dollars-and-cents-wise by prohibition of deliv- 
ered-price selling. There will be regional interests who feel that they individ- 
ually, or their communities, may benefit from such a prohibition. There will 
be consumer groups who will feel that prohibition of delivered-price selling may 
reduce ultimate costs to consumers. There will be labor groups who are against 
everything that business is for. There will be many individual theorists, includ- 
ing college professors, economists, and the like, who have accepted with or with- 
out reflection the view expressed by Justice Black in the Cement opinion that 
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basing-point systems are handy mechanisms for the fixing of prices. Finally, 
there will be, of course, the Federal Trade Commission itself, which can be 
expected to resist bitterly any attempt to impugn its efforts. 

The strength and political prestige of this opposition make the difficulties of 
the proponents of delivered pricing akin to those of the groups engaged in the 
recent and still continuing efforts to obtain repeal of the Federal tax on uncol- 
ored margarine. Despite the tremendous popular support for such repeal, despite 
the obvious reasonableness and soundness of the bill, and despite the simplicity 
of the issue, the measure has not yet passed Congress. Here industry will be 
proposing legislation which lacks popular support, requires explanation to demon- 
strate its soundness, and presents a number of highly complicated issues. 

Opponents of delivered pricing have already indicated, at least in part, the 
line they will follow. First, they will argue that delivered-price selling on an 
individual basis is still legal. This is evident from statements made by four 
of the Federal Trade Commissioners and by Senator O’Mahoney. 

Second, they will argue that delivered-price selling on a systematic basis is 
inextricably tied to price fixing, i. e., is itself inherently collusive. 

Third, they will argue that systematic delivered-price selling leads to economic 
concentration and monopoly and the power to extort h gher prices from consumers. 

Fourth, they will argue that delivered-price selling unfairly discriminates 
against certain communities and regions by depriving buyers located in proximity 
to sellers of price advantages which such buyers are entitled to by reason of 
such location. 

Fifth, they will argue that delivered-price selling involves wasteful cross- 
hauling and makes general price levels higher than they would be if manufac- 
turers did not have to include in their prices the cost of freight absorption. 

These arguments are all answerable and the answers should be prepared in 
usable form before any campaign is started. 

A further strategy of the opposition, already mentioned, should be guarded 
against from the outset. An attempt will be made to turn the Capehart hearings 
into another TNEC, to contend that a full-scale study of the antitrust laws is 
necessary before there can be any legislation whatsoever. If such a move were 
successful it would be equivalent to defeat. 

Furthermore, at the first signs of success of this program the opposition would 
intensify efforts to combine with this legislation an amendment to section 7 of 
the Clayton Act to make the provisions covering acquisition of corporate stock 
apply likewise to acquisition of physical assets of another corporation. Con- 
siderations of such an amendment to the Clayton Act should not be allowed to 
complicate or delay the proposed legislation on delivered pricing. 

It should be noted that friendly groups can be as dangerous as opposing groups. 
Friendly groups can advocate the wrong strategy. Worse, friendly groups can 
advocate seeking to accomplish too much. This should not be a campaign to 
emasculate the Federal Trade Commission. Nor should it degenerate into a 
movement for general revision of the Robinson-Patman Act. This program 
should be confined strictly to the objective and to the type of legislation described 
earlier. 

On the affirmative side of the program (for the campaign should not be a 
defensive one), certain basic arguments in support of delivered pricing should 
be set forth in the brief and used as the framework for the marshaling of the 
evidence in support of the proposed legislation. These arguments are that pro- 
hibiting delivered-price selling would have the following effects : 

(a) It would interfere with the manufacturer’s choosing where to place his 
plant and where to sell his goods. This effect would be particularly burdensome 
in the ease of a fabricator who had been buying his raw material (some basic 
steel product, for example) on a delivered-price basis and also selling his finished 
product on a delivered-price basis. 

(b) It would interfere with a distributor’s or wholesaler’s selecting the areas 
where he wants to compete. 

(c) It would place burdensome requirements on the selling process by requir- 
ing innumerable freight calculations. 

(d) It would prevent buyers from obtaining the benefits of competition a ong 
a number of sellers. 

(e) It would be an additional and unwarranted governmental interference 
with the operation of the free-enterprise system. 

(f) It would raise the overall cost of goods to consumers generally. This 
increased cost would of course not be spread evenly over all consumers but cer- 
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tain localities or types of consumers would be particularly hard hit while other 
localities or types of consumers would be at about their present position. A few 
conceivably might benefit with lower prices. However, there would be an overall 
increase in ultimate costs to all consumers if altering present distribution pat- 
terns increased the cost of production. Doing away with present mass-produc- 
tion and mass-distribution methods by preventing national selling would increase 
ultimate cost. 

(g) By requiring existing businesses to move to new locations it would (1) 
work hardship on existing employees by requiring them to move, (2) intensify 
the present housing shortage in some localities while creating a surplus in others, 
and (3) injure local businesses which now depend upon the major plants or their 
employees as 4 market. 

(h) By breaking up large plants into numerous small units, it would reduce 
the bargaining power of labor unions. 

(i) It would probably be more injurious to small business than to big business. 
Companies with large capital resources which do not have a number of plants at 
the present time could establish additional geographical outlets by buying out 
small companies or by creating assembly plants or warehouses. Small businesses 
would not be able to establish such additional units and thus would suffer more 
in proportion by being restricted to their local areas of distribution. 

(j) It would be wasteful economically in that it would require businesses to 
move in a period of shortages of construction materials and construction labor. 

(k) It would disrupt the national-defense planning in a period of reeurring 
crises. The National Security Resources Board is preparing elaborate plans for 
industrial mobilization. It is reported that one aspect of such planning is the 
decentralization of certain types of industries. The effect of prohibiting delivered- 
price selling would be to some extent, at least, a tendency toward centralization 
of certain industries. The extent of conflicts between the result of prohibiting 
delivered-price selling and the planning of the Government with respect to mili- 
tary preparedness of course cannot be measured, but this should not be left to 
chance. Furthermore, to require industries to move at this time, except in accord- 
ance with a military plan, might well interfere with production for military 
purposes. 

Having organized the major points to be covered, the actual marshaling of the 
evidence in support of them requires preliminary research to determine where 
the best sources of effective evidence lie. The testimony of witnesses in support 
of delivered pricing will fall roughly into two categories: (1) economists who will 
rebut the testimony of similar economists for the opposition and who will present 
the academic side of the case for delivered pricing, and (2) lay witnesses, chiefly 
businessmen, who will present affirmatively the practical disadvantages of uni- 
versal f. o. b. mill pricing and the advantages to business, labor, and the consumer 
of relegalizing delivered pricing. From the standpoint of publicity and general 
political effectiveness, the greatest emphasis should be placed on the latter type 
of testimony. 

The economists who favor delivered pricing and differ with the Fetter school 
of thought are well known, as are their views on the subject. The organization 
of this phase of the evidence would involve selecting the best men, assigning each 
of them portions of the subject matter best suited to their talents, and letting 
them work out their own presentations under general supervision to avoid crossed 
wires. Extensive economic or statistical surveys by such agencies as the Brook- 
ings Institution to support the testimony of such economists or of the lay wit- 
nesses would probably not be feasible in the limited time available. 

The marshaling of lay evidence by businessmen and others on the practical 
effects of f. o. b. mill pricing versus delivered pricing will require careful field- 
work if it is to be effective. The action of the steel and cement industries in 
going to an f. o. b. mill basis will produce many willing witnesses who will write 
the subcommittee requesting to be heard, but much testimony of real value will 
have to be ferreted out, for a great number of businessmen will not voluntarily 
come forward. Here is where the fourth front of the campaign—public rela- 
tions, discussed hereinafter—will play an important role. Contact will have to 
be made with organized groups such as industry trade associations, chambers 
of commerce, and other organizations listed in detail in the public relations 
section of this memorandum, not only for the purpose of selling them on the 
desirability of relegalizing delivered pricing, but also for the purpose of enlist- 
ing their aid and suggestions in discovering effective evidence and witnesses for 
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Consideration should be given to locating one or more medium sized or small 
cities which would be hard hit by enforced f. o. b. mill pricing and asking the 
subcommittee to hold hearings there and call as witnesses prominent citizens 
representing the various commercial, labor, farm, and civic interests of the com- 
munity. If carefully surveyed and organized, testimony of this nature showing 
the effects on housing, local business, labor, etc., could be devastating in its 
political effect, especially if given proper publicity. 

Needless to say, every witness who is heard on the side of relegalization of 
delivered pricing should be carefully interviewed in advance so that his state 
ment to the subcommittee may be presented in the most effective manner and 
so that he will understand the issues and not be led astray by the questioning 
of Senators friendly to the Federal Trade Commission. Assistance should be 
given each witness in the preparation of a written statement to be mimeographed 
and handed by him to the press at the start of his testimony. Witnesses and 
organizations which do not wish to testify but do wish to support the program 
should be encouraged to send the subcommittee written briefs, letters, or tele- 
grams stating their views with the request that they be incorporated in the 
record. 

Organizing the evidence for a congressional hearing is very similar to organ- 
izing the evidence for the trial of a lawsuit except that few lawsuits command 
the day-to-day publicity of a Senate hearing, and it is necessary to think con- 
stantly in terms of evidence which will be effective from a publicity standpoint 
as well as from the standpoint of influencing the subcommittee. 


D. Public relations 


The term “public relations” is used here in its broadest possible sense. It 
includes relations not only with the general public but also with all organized 
groups representing segments of the public, such as farmers, labor, consumers, 
students, professional groups, and perhaps most important of all, business itself 
in all of its branches. Adequate, well-planned, and well-executed public rela- 
tions is the keystone of the entire program for without it the most effective 
witnesses and the most cordial relations with Congress and other branches of 
the Government could accomplish little. 


The public relations program must, of course, direct itself at each specific 


group in terms of that group’s particular interests and problems. There is no 
simple or exhaustive method of classifying the various groups and interests ar 
which public relations should be directed, but the following will indicate gen- 
erally what broad categories should be covered and in what manner: 

1. Individual businessmen.—While considerable support can be expected from 
many individual businessmen, there may also be some opposition from this direc- 
tion. Such opposition, if it materializes, may be particularly unfortunate, since 
it will permit the major opposition to exploit the disunity of businessinen as 
those most directly affected. Therefore, attempts should be made at an early 
stage to ascertain what businessmen or groups of them are opposed or likely to 
be opposed in order to take steps to counter or minimize such opposition. 

From a public relations standpoint, the individual businessman can best be 
approached through the business organizations which represent him, as herein- 
after set forth. 

2. Business organizations —Particular attention should be paid to existing busi- 
ness organizations in an effort to solicit their maximum assistance in obtaining 
a successful result. Since these organizations in some instances represent groups 
having adverse interests, it will be important to develop a pattern which will per- 
mit the most favorable assistance from each type of organization. 

The two national service organizations, the National Association of Manufac- 
turers and the United States Chamber of Commerce, can be very helpful in trans- 
mitting detailed information to and from their memberships. The National 
Association of Manufacturers, being comprised of manufacturers, and through its 
affiliate the National Industrial Council, State associations, industrial associa- 
tions, and national trade associations in the manufacturing field, can assist best 
at the local level. The National Industrial Council has as a subdivision so-called 
industrial or employer associations through which local communities can develop 
the effect of f. o. b. mill versus delivered pricing on them. The efforts of the 
State associations and the national trade associations will be circumscribed 
because of the peculiar structure of those organizations. From a legislative 
standpoint, the State associations can best be used to classify the various Members 
of Congress as to their respective beliefs. The chief paid executive of the State 
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association can be used to contact Congressmen in various areas of his State. The 
national trade associations will be dealt with later as a separate group. 

The United States Chamber of Commerce presents a more difficult problem 
in view of its diversity of membership. It should be noted that the United States 
Chamber is composed of a cross section of all types of business, including manu- 
facturing, wholesaling, retailing, and service trades. Many of those groups 
will either be uninterested in the problem or would oppose any change in the 
law to permit delivered pricing. It must be noted that the United States Cham- 
ber of Commerce has a membership of local chambers of commerce which in them- 
selves will be in disagreement as to what should be done about the problem. For 
example, chambers of commerce in far western cities may very possibly favor 
f. o. b. mill pricing. On the other hand, chambers of commerce in cities such as 
Pittsburgh, Buffalo, New York City, Cincinnati, etc., because of the industrial de- 
velopment resulting from delivered pricing, will be interested in furthering its re- 
legalization. The chamber should be asked to determine within its own member- 
ship the groups which will be interested in a change and those which will be 
opposed. Insurance companies, banking institutions, and the like who hold indi- 
vidual memberships in the United States Chamber will possibly take a passive 
attitude toward the entire problem because it does not particularly affect them. 

Trade associations are divided into several classifications including national 
manufacturing trade associations, national wholesaling trade associations, and 
national retail associations. There are other trade associations on the State and 
local levels. Of these groups the associations most interested in the problem 
for the time being are the national manufacturing associations. It will be very 
difficult for a national manufacturing trade association to take an active part in 
any program because of the risk of the Federal Trade Commission’s charging it 
with some illegal “conspiracy” to maintain delivered prices. Some of the national 
manufacturing associations have been charged by the Commission already with 
violations of the Federal Trade Commission Act, the Sherman Act, and the Robin- 
son-Patman Act. On the other hand, there is a large group of such associations 
representing memberships selling on the various delivered pricing methods which 
have not yet been prosecuted. Those who have not been prosecuted will be afraid 
to take an active interest for fear of later being prosecuted by the Commission. 
In view of this fact, little assistance can be expected from this group. It is 
possible that various industries can best be reached from the standpoint of 
obtaining testimony by direct contact with the companies that make up the 
membership of the various trade associations. However, as hereafter explained, 
trade associations can be a helpful means of making contact with such individual 
companies. 

The American Trade Association Executives—the national organization of the 
executives themselves—has in its membership executives of wholesaling, manu- 
facturing, retailing, service and professional groups. This organization can be of 
no assistance in the program because, as a matter of policy, it does not deal 
directly in legislative or policy problems. Part of the membership of ATABR is 
made up of individuals who fall in the national manufacturing trade association 
eategory. In view of what has been stated above, this group cannot take an 
active part in the campaign. 

In view of this analysis of business organizations and their limitations as active 
factors in any program it is highly desirable to have a single-purpose coordinating 
organization such as will be considered in the latter part of this memorandum. 
Each of those business organizations and trade associations who are interested 
in furnishing specific data may do so with greater effect through a single-purpose 
group. 

Obviously, such a single-purpose organization would use all of the trade associa- 
ations that were willing to cooperate with it (including NAM and the United 
States Chamber of Commerce) as two-way conduits for information. Such asso- 
ciations, even though unwilling or unable to appear publicly in support of the 
relegalizing of delivered prices, should be willing to pass along to their members 
public relations material furnished them by the single-purpose organization and to 
collect from their members and forward to the single-purpose organization factual 
material for use in the marshaling of the evidence at the Capehart hearings. 
Associations which were unwilling to act thus as a direct liaison, might at least 
be willing to disclose their membership lists to the single-purpose organization 
which could then contact the members directly. 

Public relations material directed to the members of various manufacturing 
and other business groups, either through their associations or otherwise, should 
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be written, insofar as possible, with the problems of each separate group in 
mind. Trade association executives, if willing, or friendly members 01 the 
industry should be helpful in advising what those problems are. In addition to 
individually written bulletins for particular industries, there would of course be 
ceneral “broadside” materials which should be circulated as widely as possible in 
all business circles, explaining the basis issues and urging business to rally 
to the defense of delivered pricing. ; : 

3. Labor organizations.—The problem of influencing labor organizations is 
one of the most difficult of the entire public relations program. It may be that 
little can be accomplished, although if the result is merely to minim ze labor's 
opposition or cause it to take a neutral position, it will be of great help. 

Any solution of the problem of integrating labor’s support with the general 
plan for relegalizing delivered pricing probably would answer most of the opposi- 
tion that is likely to arise outside of the Federal Trade Commission itself. 
Unfortunately, however, it is likely that labor will aline itself with the most 
vigorous of the opponents. The voting record of Senator O'Mahoney in the 80th 
Congress places him in the “approved” column of the CIO on 13 CIO-endorsed 
bills in that Congress—an almost 100-percent record. It is certain that there 
will be no appeal to the labor element in arguments that relegalization of deliv- 
cred pricing will “return to the businessman freedom to exercise his discretion” 
or “give the businessman the right to locate his plant wherever he sees fit.” 
In fact, unless the program has a positive appeal to the interests of labor it is 
likely to be classified as “another attempt of the vested interests” to repeal the 
antitrust laws. 

Whatever activities labor unions may engage in as side issues, they exist 
for the basic purpose of improving the lot of the workingman by giving him 
an increased share in the profits of production, improved working conditions, 
an assurance of the continuity of his job and retirement security. So far as 
relegalization of delivered pricing can be tied to these objectives directly and 
plausibly there is an opportunity for labor’s support. If it appears only that 
the issues in the delivered pricing problem are confused and uncertain, neu- 
trality on the part of labor might result. However, insofar as neither of the 
above are accomplished, it is virtually certain that the labor movement will be 
implacably opposed. 

The three most effective points of apeal might be— 

(1) Radical and demoralizing disruption of labor market areas through 
movement of fabricating plants toward mill suppliers, and/or of mill sup- 
pliers toward their markets. 

(2) Increased cost of goods generally to consumers. 

(3) A decrease in competition resulting in a lower standard of living 
by reason of the breakdown of national distribution systems. 

The probability is that there are no definitely formulated ideas in the labor 
movement with respect to this particular problem. The logical point of attack, 
therefore, would be first, upon the economic advisers and secondly, the political 
affiliates such as the AFL’s Labor League for Political Education and the CIO's 
Political Action Committee. When a problem is as complicated as this is it is 
probably true that upper leadership would lean heavily on the attitude that the 
economists might take. A cursory search of the economic publications of the CIO 
reveals that it has as yet taken no position. Probably such men as Boris Shiskin 
of the AFL and Rutenberg of the ClO would be the ones to be contacted with 
the economic arguments stated above. If it became apparent that progress 
had been made with the economists, the second step would be to convince, or at 
least neutralize, the political affiliates. 

In addition to this national approach to labor a possible effective local ap- 
proach by manufacturers to local unions with which they have good relations 
should not be overlooked. If a number of local unions became convinced that 
enforced f. 0. b. mill pricing would hurt their interests, the national labor 
organizations might have to take a neutral position, at least, as a matter of 
internal politics. 

4. Agricultural groups.—There are several powerful agricultural groups which 
exert a great deal of influence in Congress. An effort should be made to devise 
ways of obtaining support from such groups or at least avoiding their active 
opposition. 

5. Consumer groups.—While consumers as such are not so well organized as 
other pressure groups on a national scale, local groups do assert considerable 
influence. Oonsumer groups probably can best be handled in connection with 
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the individual constituencies of particular Senators and Representatives, as 
hereinafter set forth. 

6. Professional groups such as American Bar Association.—Active support 
from the American Bar Association should be sought. It is doubtful, however, 
whether any more concrete assistance can be obtained from it than genera! 
endorsement. The American Bar Association has committees directly concerned 
with this problem, but in contacting them an effort should be made to avoid such 
committees’ slowing up the progress of the proposed legislation by insisting on 
making and writing lengthy studies and reports. 

A similar situation exists with various State and local bar associations such 
as the New York State Bar Association, ete. 

It is unlikely that anything but opposition will be obtained from the National 
Lawyers Guild. 

7. Regional interests.—The present state of public thinking is such that many 
individuals who can be classified into one or more of the groups listed above 
will be personally opposed to the proposed legislation because he has been led 
to believe that delivered-price selling has an adverse effect on his locality. The 
regional opposition must always be kept in mind. Much of it can probably be 
overcome if properly handled. 

8. General public_—In addition to members of the groups listed above there 
is the general public. Most members of this group, if they have heard of deliv- 
ered-price selling, have been led to think it is evil. Efforts should be made 
to neutralize opposition from the public at large, both on a national and local 
scale through publications and also in terms of the constituencies of the in- 
dividual Senators and Representatives. General interest in the problem can be 
stirred up by articles in popular publications, the furnishing of editorial materia! 
and feature stories to newspapers, institutional advertising, encouragement of 
delivered pricing as a subject of debate in high schools and colleges, radio pro- 
grams, and a speakers’ bureau which would supply qualified speakers for organi- 
zation lunches, and so forth. 


F. Governmental relations 


Prior to, during, and after the hearings it will be necessary to work closely 
with the Capehart subcommittee. Briefs, drafts of legislation, and economic 
material should be presented; every cooperation should be given the subcom- 
mittee’s counsel; and any questions of the subcommittee or its members should 
be answered promptly. Members of the subcommittee should be contacted fre- 
quently during the course of the hearings to ascertain their attitude and whether 
there are any points to which evidence should be directed in order to make the 
issues clear. 

Strenuous efforts should be made from the outset to sell the need for appro- 
priate legislation to all five Senators on the subcommittee: Greatest efforts should 
be concentrated on Senator Capehart as the chairman and Senator McMahon as 
a possible opponent. Close liaison should, of course, be maintained with the 
staff of the subcommittee. 

The next step in the Senate is the full Interstate and Foreign Commerce Com- 
mittee. It will avail little to have the subcommittee recommend legislation if the 
full committee will not report it out. Support of the major policy leaders in the 
Senate should also be enlisted. This is essential to obtain prompt consideration 
of the legislation on the floor of the Senate as well as to obtain its enactment. 

Finally, there is the matter of contacting individual Senators and Members of 
Congress. In dealing with these individuals, they should be classified into three 
groups: Favorable, undecided, and unfavorable. The greatest efforts should be 
devoted, of course, to those who are classified as undecided. The favorable group 
will require only to be supplied with arguments to win more converts. It would 
be a waste of time and money to devote much time and attention to those known 
to be unfavorable. 

In attempting to obtain the support of individual Senators and Congressmen 
three approaches should be used : 

(1) Direct contact with the legislator himself. This will include conversations 
with him, writing letters to him, and furnishing him with appropriate printed 
material. 

(2) Obtaining support of the legislator’s close advisers. In the normal case a 
Senator or Congressman has 1, 2, or 3 individuals in his hometown on whom he 
relies particularly for advice—a local banker, a lawyer, newspaperman, busi- 
nessman, ete. In some cases more can be accomplished by obtaining support from 
such advisers than by presenting the matter directly to the Senator or 
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(3) Constituents: Efforts should be direeted where appropriate te obtain sup- 
port from various groups of constituents which the individual legislator regards 
most important. No matter how much an individual Senator or Congressman 
may favor this proposed legislation he is not likely to vote for it unless a con- 
siderable segment of his constituents favor it or at least are not opposed to it. 

A. President.—Not only is it necessary to secure support from the President 
so that he will not veto legislation after it has been safely guided through Con- 
gress, but also support from the President while the measure is pending in 
Congress would be very beneficial. 

B. Government agencies.—The situation with respect to the position of various 
Government agencies will depend in large part on the outcome of the coming 
national election. 

The Federal Trade Commission certainly will not support the proposed legis- 
lation and no doubt will actively oppose it, even assuming replacement of Com- 
missioner Ferguson by someone who is sympathetic to delivered-price selling. 
However, individual Commissioners such as Mason, and members of the staff 
such as Paulson, who are already on record in opposition to some of the Com- 
iission’s policies may make valuable witnesses. 

The present Attorney General and Assistant Attorney General in charge of the 
Antitrust Division of the Department of Justice no doubt wiil oppose the proposed 
legislation. With a change of administration it might be possible to persuade 
the Department of Justice to take a neutral position, although it is doubted that 
any active support could be found there. 

Other Government departments, particularly the Department of Commerce, 
should be taken into consideration. Conceivably, positive support can be ob- 
tained from some-of these bodies, but in any event it will be very beneficial if 
active opposition can be avoided. 


7. ORGANIZATION 


A single-purpese organization will provide the best means of carrying the fore- 
going program through to a successful result. It has been seen that existing 
organizations such as NAM and the United States Chamber of Commerce are not 
in a position to undertake the stewardship of such a program, and there appears 
to be no other organization tailor-made for the task. An organization formed 
for the one specific object of expressing the view of business on the delivered- 
pricing question and of frankly presenting business’ ideas for legislation would 
have the advantage of singleness of purpose and a clean siate publie relations- 
wise. 

Such an organization will not spring out of thin air, nor even out of a devout 
desire for it in the hearts of many businessmen. It will require the initiative 
of some one businessman, or group of businessmen, with sufficient interest and 
aggressiveness to spark it into existence and thereafter guide its development. 

The structure of such an organization, once formed, should be flexible, but the 
following may serve as a guide: 

Chief executive officer—The chief executive officer should be a successful busi- 
nessman loaned from a medium-sized company for a period of 3 or 4 months to 
direct the initial period of organization. Such an individual should be held in 
high regard by both large and small business. He should preferably have had 
experience with business organizations such as trade associations, chambers of 
commerce and the NAM. His task should be limited to the organization period, 
as far as his full-time employment is concerned. As soon as the organization is 
running, a chief administrative officer should be employed to perform the admin- 
istrative duties. The original chief executive would remain as such but in an 
advisory capacity which would not consume too much of his time. 

Board of directors.—The board of directors should be composed of representa- 
tives of large-, medium-, and small-sized concerns, geographically distributed 
over the main industrial areas of the United States. Care should be given to 
the selection of an outstanding individual from each of the main producing indus- 
tries, 

Office and administrative staff—The main administrative staff should be lo- 
cated in Washington where the scene of most of the effort will take place. This 
staff should be composed of the chief administrative officer, public relations 
counsel, economic counsel, and legal counsel. 

Public relations counsel.—A competent public relations firm, having knowledge 
in the industrial field, should be employed to do the basic public-relations job, 
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At least one individual from that organization could be placed as a full-time 
representative on the staff of the single-purpose organization. 

Chief economic counsel.—A chief economist should be employed on a full-time 
basis and should be preferably one of the better recognized economists who has 
written favorable economic analyses of the delivered price question. 

Legal counsel.—Legal counsel should be selected on much the same basis as 
public-relations counsel. At least one attorney from the firm should be assigned 
to the organization to carry on most of the day-to-day legal routine. In view of 
the extremely important functions which will necessarily be assumed by legal 
counsel the firm selected must have a thorough background knowledge of all 
phases of the subject of delivered pricing. Legal counsel will have to assume 
responsibility for advising as to the proper wording of legislation and must be 
able to-see the implications of various phraseologies which may be suggested from 
time to time. Also, many policy decisions will have to be made on the basis of 
the existing legal situation and the legal history of the subject. It will be 
necessary for legal counsel to educate the operating staff and public-relations 
counsel to give it a basic understanding of the statutes, court decisions, and the 
catch phrases, clichés, and economic whimsies which Mr. Wooden has employed 
and will employ at the hearings. It will be necessary for legal counsel to review 
every document prepared by the staff and public-relations counsel to avoid 
inaccurate or damaging statements. 

Financing.—A budget of expenditures should be prepared by a finance commit- 
tee appointed by the board of directors. Since it is realized that such a project 
could spend unlimited funds, it would be best to establish a budget based upon 
similar efforts which have been made in the past in connection with the repeal 
of the 18th amendment, attempted repeal of the oleomargarine tax, and other 
such projects. At the outset it will be necessary to obtain subscriptions from a 
group of companies in order to subsidize the expenses of the organization. Such 
subscriptions can be supplemented by contributions of various amounts which 
can be solicited directly from various industries. Contributions can be accepted 
ranging from very small amounts from small organizations to substantial 
amounts from large organizations. The control of the expenditure of all of the 
funds should be in the hands of the finance committee. The chief executive can 
be empowered to employ the staff based on a certain range of salaries and fees. 


8. CONCLUSION 


Unless action is taken to set up an organization capable of executing a program 
of the type herein outlined, there is grave danger that there will be either no 
legislation to relegalize delivered pricing or ineffective or even damaging legisla- 
tion. With the forces opposed to delivered pricing so well organized, a dis- 
organized approach by business will have little chance of. success. 

While the foregoing has been written principally in terms of the Capehart 
hearings, the recommended program envisages a much more protracted effort. 
It is unlikely that legislation of such a controversial nature can be obtained as a 
result of such a small undertaking as that of the present Capehart subcommittee. 

However, the importance of the Capehart hearings should not be underesti- 
mated. If an organized approach on the side of business is to be set up, it would 
be advisable that it be done without delay, for the Capehart hearings will com- 
mence shortly after the elections and efforts of the single-purpose organization 
should begin with the hearings. The efforts of the organization should continue 
until the goal of preserving delivered pricing is reached. 


The Cuarrman. That will be satisfactory. Now I want to ask you 
a question about this committee. You served on the Attorney General’s 
National Committee To Study the Antitrust Laws. 

Mr. Lamp. Yes, I did. 

The Cuarrman. Which subcommittee did you serve on ? 

Mr. Lamp. I wasn’t on any of the subcommittees. 

The Cuarrman. Did you take an interest in any particular one ? 

Mr. Lams. My primary interest was directed at the trade associ- 
ation. 

The Cuarrman. At the trade association ? 

Mr. Lams. That is right. 
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The Cuarrman. What about delivered prices ? 

Mr. Lams. Of course, my interest in delivered pricing was separate 
and apart from my interest in trade associations. I have always felt 
that in your outstanding position on small business, I had hoped 
some day you would become the champion of the trade association 
because I cm a deep feeling in my heart that the trade association 
is the savior of the small businessmen. : 

And in every committee I have served on, I have tried to get a 
crystal-clear philosophy of the modern-day trade association; and in 
my position as a member of the Attorney General’s National Commit- 
tee, I tried to put forth such views. 

It is interesting, Mr. Chairman, that the trade association has as its 
enemy some folks that are big business, some people that are afraid 
of trade associations and many folks in Congress, and I think it is one 
of the most misunderstood organizations in our society. 

For that reason I have devoted, I would say, almost 21 years of my 
life to trying to bring about a better understanding of what the 
modern-day trade association does for business. 

My interest in the delivered price question was separate and apart 
from that, and I feel that there has been a lot of misunderstanding on 
that subject, and I feel that competition is aided by the ability of 
American business to meet competition wherever they find it, whether 
it be in their own backyard or 3,000 miles away. 

The Cuarmman. That, of course, is a very strong appeal, but where 
delivered pricing is used, Mr. Lamb, as a means of price discrimina- 
tion, don’t you think it could be a real evil ? 

Mr. Lamps. I have never felt that delivered pricing as such could be 
characterized as a price discrimination. 

The Carman. I mean where it is used for that purpose; in other 
words, delivered pricing as a vehicle to accomplish a price discrimina- 
tion. 

Mr. Lamp. I have never been able to understand that, Mr. Chair- 
man. 

The Cnaran. Of course, you couldn’t afford to and be on the side 
that you are on. 

Mr. Lams. That is right. 

The Cuatrman. You could just be on the wrong side. 

Mr. Lams. As a matter of fact, I have never been able to agree 
with the theorists on the matter of delivered prices as a means of price 
discrimination. 

If you asked me about the mill net theory, price discrimination, 
then I might answer your question by saying I have never subscribed 
to it. 

I think it is pure theory and it is not practical in any sense; and, if 
anything, it creates local monopolies and prevents the meeting of 
prices in vigorous competition, which I am confident our antitrust 
laws wish to do. 

The Cuarrman. Of course this committee is very familiar with all 
those arguments, and they are pretty powerful arguments where you 
don’t have to consider other factors, including the use of it for price 
discrimination. 

Mr. Lams. I would say if it has the effect of a price conspiracy, 
any price-fixing agreement, I am violently opposed to, but I cannot 
understand this other theory. 
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The Cuarrman. You are distinguishing between a conspiracy and 
a price discrimination ¢ 

Mr. Lamps. Yes; I am. 

The Cuatrman. And the Sherman Act would apply to a conspiracy / 

Mr. Lams. Yes. 

The Carman, And the Robinson-Patman Act would apply to 
pri¢e discrimination ? 

Mr. Lamps. I don’t think delivered prices—— 

The Cuarrman. There is no law against delivered prices right now 
if they are not used as a means of price discrimination. 

Mr. Lamp. I think that the law is, if it is not used as a means of 
conspiracy; but as far as price discrimination, I am fully conscious 
of the fact that at the Federal Trade Commission there were counts 
in the Chain Institute case—— 

The Cuarman. Mr. Lamb, I know you are a good laywer, and I 
notice you are very cleverly—and I compliment you for being that 
smart—insisting on the conspiracy point rather than price discrimi- 
nation, because conspiracy makes you consistent in saying that the 
Sherman Act is adequate. 

Mr. Lamp. I believe that it is. 

The Cuairman. Of course the Robinson-Patman law is what one 
witness referred to as a precise instrument to tell the court exactly 
what is meant by unfair competition, and that is what many people 
object to. 

They don’t want the law in such specific terms. They want it in 
general terms like the Sherman Act, which was never very effective 
as you know, and, of course, we can’t argue that here. I know you 
have your views, and I have heard them over the years; and I have 
my views, and you have heard them over the years. That is what the 
court and Congress are for, to decide which one was right. 

When this book was gotten up, did you consider this as a recom- 
mendation of the Attorney General of the United States? 

Mr. Lams. No, I don’t. 

The Cuairman. If it were presented at court by the opposing side 
in support of an argument, what would be your answer to it? 

Mr. Lame. I think if it was presented at court in support of an 
argument, that it should be given the weight of the magnificent judg- 
ment and great skills of the 60 men that drafted it. 

In my 20 years at antitrust, I attended many of the TNEC hear- 
ings. I have been an observer at your committee seated back where 
the spectators are, and any light that can be shed on the antitrust 
laws which will guarantee their continuation which will bring about 
their vigorous enforcement and will at the same time bring about 
a clear understanding of what is meant by them makes a tremendous 
contribution to our capitalistic free enterprise system. 

I think this book in the libraries of our universities and in the libra- 
ries of our courts and legal offices throughout the country will aid the 
young men who come on in the practice of law in thinking through the 
real issues of antitrust, particularly the preservation of the capitalistic 
system. : 

" The Cuarrman. I agree, Mr. Lamb, that the judges are entitled to 
any helpful views they can get. I don’t object to that at all. 

What I think will be misleading, and actually deceiving, will be 
the fact that this is a public document printed by the Government of 
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the United States, at public expense, printed by the Attorney Gen- 
eral’s National Committee To Study the Antitrust Laws, and no- 
where in it is there a statement of the interests or status of the mem- 
bers who composed this Committee. 

In other words, somewhere in here it should be clearly stated that 
of this Committee of 61, 45 of them are lawyers most of whom rep- 
resent clients, and have a definite philosophy about antitrust laws. 
This report champions, perhaps, the personal philosophies of the 
lawyers like yourself, developed over a period of 20 years. 

Mr. Lams. In many respects it does. 

The Cxatrman. Don’t you think in sending this report out to the 
judges that something should have been said to the effect that this is 
not an official statement of the law and its interpretation, and that 
the judges should consider that some members of the committee had 
an axe to grind in support of their own philosophy. 

Mr. Lams. Let me speak to that for just a moment. 

The Cuarman. Yes, sir. 

Mr. Lame. I don’t think the members of that Committee had an ax 
togrind. I want to say to you, Mr. Chairman 

The Cuatrrman. I don’t mean anything derogatory. 

Mr. Lams. I tried on my part to be as judicial and as objective as 
I possibly could, drawing upon 20 years’ experience I have had in this 
field and having in mind the public interest in presenting language 
that would dispel confusion. 

That is exactly what I had in mind. 

The Cramman. And you felt that the other fellow was confused, 
and you were not? 

br Lamp. I think there is a tremendous amount of confusion on this 
subject. 

The CuatrmMan. Soeach side thinks the other side is confused. But 
there is nothing here to indicate to any judge that this was written 
by people who had special intgrests. I suspect that every law firm in 
Washington today that does as much business before the Federal Trade 
Commission as you and your firm are doing is represented on this 
committee. 

Mr. Lame. No, our firm wasn’t. I was representing as an indi- 
vidual. There wasn’t any firm representation. 

The Cuatrman. I mean somebody in the firm. 

Mr. Lams. That was me individually, and I was on the committee. 

The Cratmrman. Of course, I accept your statement on that. I 
did not mean it in that sense. I mean somebody in the firm was on 
the committee. 

Mr. Lamp. I was selected, I hope, because of the number of years 
pa I had devoted to that subject rather than because I was with the 

rm. 

The Cuarrman. Didn’t Professor Oppenheim say the members were 
seleeted by reason of their philosophy and that the committee was 
weighted down with a certain philosophy? You happened to be on 
the majority side? 

Mr. Lamp. I don’t agree. I was on the side of being a champion for 
the trade associations. I sometimes wonder whether or not I got 
a majority on my side. 
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The Cuarrman. What is also giving me a lot of concern is the fact 
that setting up this committee was advocated more and more 100 per- 
cent by Professor Oppenheim from the University of Michigan the 
year before, and then he was called in to be cochairman of something 
he had advocated the year before. 

Mr. Lame. You are now referring to his article in the University of 
Michigan Law Review ? 

The Cuarrman. Yes. Do you see much difference in that proposal 
than in the final arrangement ? 

Mr. Lams. Yes, I think the article of Professor Oppenheim’s in 
the University of Michigan Law Review was one of the finest works 
ever done on antitrust. 

I think the Attorney General’s Committee’s report is an amalgam 
of many people, and it is not Professor Oppenheim’s view. 

The CuatrmMan. You are not talking about the same thing I am 
talking about. I am referring to the setup only. 

Mr. Lamp. I don’t think there was any conspiracy to weight this 
committee. I think it was a very fine public-minded attempt on the 
part of one of the greatest experts that has ever lived on antitrust to 
see if he couldn’t dispel confusion. 

The Cuatrman. No; I thought the other side was confused. 

Mr. Lamps. I don’t think it is a question of picking one side or 
another. I think we sat in judicial position on this committee. 

The Cuarrman. But you were not hurting yourself and your own 
interests by doing so, were you, in rendering this service ? 

Mr. Lams. We were rendering it as a public service and we had to go 
against many of the interests in order to have a judicial attitude. 

The Cuarrman. I am not questioning that, but you were only draw- 
ing from your knowledge and experience of the facts. 

Mr. Lams. That is correct. 

The Cuarrman. In addition, you are drawing on the philosophy 
that you had when you entered upon that study, and all the others 
did the same thing. Therefore, if it was weighted, the majority of 
them having: 

Mr. Lamp. I wouldn’t be worried in a proceeding with Mr. Mac- 
Intyre on the other side. I think that the public interest would be 
well served and that he would be able to bring out the matters in which 
any member of that case was interested. 

In fact I read your Congressional Record back some time ago— 
T think it was before the Celler committee—where there was a lengthy 
statement in which each of the lawyers with the number of cases they 
handled was listed, and I was one of those that was listed as having 
handled a great many cases, which I have. 

To me just the same as an expert surgeon—I certainly would not 
want to go under the knife unless I found out the best kind of surgeon, 
if I were to be operated on for a difficulty with my heart, and likewise 
I think you go to someone that has had a great deal of experience in 
order to get from them their views to be as helpful as they can. 

The CHatrMan. I agree with you on that, but if were going to be 
operated on by a surgeon, where your life is involved, you would 
want the surgeon who was going to use that knife to want the patient 
to live, wouldn’t you? 
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Mr. Lamps. I certainly would, and I think the patient in this case—— 

The Cuarrman. That is the point I am making here. I am afraid 
there are many of them pends the antitrust laws—surgeons oper- 
ating on the anti-trust laws who don’t want the antitrust laws clear. 
At least not in the manner that they are today. 

Mr. Lams. On the contrary, I think in my particular case I believe 
strongly in the Sherman law, and I think—— 

The CHarrman. Surely. 

Mr. Lams. And I think it preserves this body, which is the competi- 
tive system, and any tempering with it is apt to bring to us some other 
form of government, such as socialism. 

The Cuarrman. But the Sherman Act is ineffective. There were so 
many loopholes in the Sherman Act, that the job of enforcement 
couldn’t be done. 

In the Clayton Act and the Robinson -Patman Act, the prohibitions 
were more specific than the Sherman Act. 

Mr. Lamps. I believe in the Clayton Act, and I believe in the Fed- 
eral Trade Commission Act. On the subject of your statute—— 

The Cuarrman. It is not my statute. 

Mr. Lame. I am frank to tell you that I think your objectives are 
very laudable indeed, but as.a law some of the decisions are terribly 
difficult for me to understand and when I am called upon to advise 
a client as to what the law is, I find it most difficult. 

The Cuarrman. It depends on the side you are on. 

Mr. Lamp. My clients want to comply with the law and in order to 
get the right answers for compliance with the law, I am frank to ad- 
mit to you, Mr. Chairman, that the Robinson-Patman Act has given 
us—it has been sort of a relief-to-lawyers act for the last decade. 

It isa very difficult—— 

The Cuairman. I hope that the lawyers use it because that is one 
way of helping the Government in enforcing the antitrust laws. 

Mr. Lames. We are trying to understand it. 

The Cuatrman. But in this case you recommend weakening the 
triple-damage provision, and I don’t see any consequence of that ex- 
cept to weaken the antitrust laws. 

Mr. Lamp. I can see that there can be a difference of opinion on 
that. 

The Cuarrman. Did you recommend that this report be sent to the 
Federal judges ? 

Mr. Lams. Did I? 

The Crarrman. Yes. 

Mr. Lams. No, sir; I didn’t. In some speeches I have said that I 
thought that that document should find its way into the college and 
university libraries and offices of judges and the prosecutors’ offices 
and the private attorneys’ offices, because I think it is an instrument 
that will aid in the clarification of the thing. 

The Cuatrman. Mr. Lamb, go one step farther there. Suppose you 
had prepared this book, and there were at least 6 members of your 
committee that had different views from those expressed in it, at least 
2 of. the 6 being elaborate dissents, opinions that were carefully and 
truthfully gotten up after careful consideration. Before you sent this 
to the Federal judges, you would have included their dissenting opin- 
ions too; wouldn’t you? 
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Mr. Lame. I never had this question presented to me, and I don’t 
frankly know what I would do. I was not charged with that respon- 
sibility. 

The Cuarmman. You wouldn’t want to try to send a doctored in- 
strument to the judges, would you / 

Mr. Lams. May I say this, as past history, as far as the cochairmen 
were concerned, they tried to make a conscientious effort in presenting 
the report of the committee, and there was a difference of opinion as 
to whether or not there shoud be plenty of room given to dissents; 
in some of the points in the report which became an amalgam I had 
the feeling that it possibly would have been better if they had given 
both sides in a sharper tone. 

If you have a red light and a green light over here, you have a 
clear picture; but if you fuse the two, and if that becomes yellow, 
you don’t know whether they are red or green or what they are. 

That view, I think, was held by some of the members of the com- 
mittee, but it was up to the cochairmen te determine upon a manner 
in which it could be rendered in the fairest way. 

They chose that way, and as a member of the committee I did not 
dissent from it. I think those gentlemen who wrote the dissents—Dr. 
Schwartz and Professor Rostow, both very brilliant men—they have 
entirely different views. 

I think we have got just as strong a feeling on that. 

The Cuarrman. Did you suggest Professor Oppenheim as one of 
the co-chairmen ? 

Mr. Lams. Did I suggest him ? 

The CuarrMan. Yes. 

Mr. Lams. No, sir, he was already appointed. I was delighted that 
he was appointed. 

The Cuatrman. Really I think it should be called the Oppenheim 
committee. 

Mr. Lams. Oppenheim ? 

The CuatrMan. Because he recommended it and somebody sold the 
Attorney General on it—I know the Attorney General acted in the 
best of faith. 

Mr. Lamp. He couldn’t have selected a more brilliant, more judicial 
man than Professor Oppenheim. 

The Cuarrman. But you will have to admit that he was determined 
in his opinion. 

Mr. Lamp. I think Professor Oppenheim has a wonderful judicial 
mind, and I don’t think it is a question of him trying te do anything 
sinister, 

The Cuarrman. I am not saying it was of a sinister nature; but he 
honestly believes certain things, and he wanted to bring the other 
side over to his viewpoint. In other words, he believed that the other 
side was confused. 

Mr. Lams. I couldn’t believe as strongly as I do on the trade as- 
sociations—and believe you me, the very few short words that are in 
there on trade associations, I would like to have seen about 10 pages 
more in there. 

The CuarrmMan. On that trade-association question, you could al- 
most call that the Howrey Commission. 

Mr. Lams. I wouldn’t say so. 
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The CHairman. Because in 2% years after his appointment he 
changed all the personnel, and now he has left the commission to re- 
turn to private practice. He is pretty strong competition for you and 
all the others. 

Mr. Lamp. He is certainly strong competition. As a matter of fact, 
while he was chairman, he decided two cases against me. There wasn’t 
anything involved in friendship, no competition there. 

The Cuarrman. I venture to say they didn’t involve delivered prices. 

Mr. Lams.-~One of them which involved the Chain Institute case, 
we reas he should have held one way, the Democratic Commis- 
sioner, Carretta, wrote a dissent in the case which we think was the 
correct one. 

The Cuarmman. I am not familiar with the case. Now consider 
this table of contents. I am not questioning the intelligence of the 
judges. And believing as I do in the separation of powers, I want the 
judges to be independent as they are. I do not object to their having 
any information in the world, but I don’t want it delivered to them 
under circumstances that amount to what I can hardly escape from 
calling deceit and fraud. 

Mr. Lamp. I don’t think that they would be fooled by that. 

The Carman. But how could they help being fooled. They see 
61 names, and they think these must be great men because they have 
been ots by the Attorney General. There is nothing there to 
show that it was a stacked committee—I don’t mean stacked deliber- 


ately, but stacked from the viewpoint of people who hold certain be- 
liefs contrary to the antitrust laws. There is nothing to tell the judge 


that he is reading a report by people who have been on the other side 
of the antitrust laws for 20 years, and that their views predominate 
in this book. 

There is nothing in here to indicate this. They are simply sent the 
book as a public document gotten out by the Attorney General of the 
United States. Consider a judge that has just been appointed a Fed- 
eral judge—and he is appointed on the recommendation of the Attor- 
ney General—don’t you feel he would think, this is right out of the 
horse’s mouth, and his judgment might be influenced accordingly ? 

This judge is certainly grateful to the Attorney General for recom- 
mending him. 

Mr. Lame. I don’t think he would do that. I think he would look 
at the briefs and the testimony and try to reach a judicial decision 
as to what should be the result. 

The Cuargmman. I assume that the reason Professor’ Oppenheim 
wants this sent to the judges is that he hopes to influence them. 

Mr. Lamp. I hope so. 

The Crarmman. Don’t you think the other side of the question is 
open too? 

Mr. Lams. When you say that the committee was stacked—Rostow, 
Professor Kahn, Professor Adams—if you had sat in on the meetings, 
they were very vocal and vociferous and long winded. 

f there had been a stenographic record of the session, I would 
wager that two-thirds of the words that were put into the record were 
those that were spoken by those gentlemen on the other side. 

The Cuatrman. I venture to say you didn’t change your mind. 

Mr. Lams. I assumed a judicial mind, and where there was a point 
on which I thought I was well informed I spoke to it. 
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I do have convictions’on the delivered prices question and on the 
trade association. 

The CHarrmMan. Don’t you think that Professors Rostow and 
Schwartz have convictions? 

Mr, Lams, They have about the strongest convictions that I have 
ever run into. 

The Cuamman. Don’t you think they should have been written up? 

Mr. Lams. The other boys had their chance. 

The Cuartrman. And they have good reasons on their side for 
having those strong convictions; but the committee is weighted down 
by eee like that, and there is nothing in here to tell the judge whose 
book this is—that is, the committee. 

Mr. Lams, I think you are underrating our Federal judges, 

The Cuairman. No, I am not underrating them. I think they are 
human beings just like the rest of us. They read things; they are in- 
fluenced by them; and to read this coming from the Attorney General 
of the United States, I think they would give it some weight. I think 
this is a great disservice to our court when this was sent out to the 
judges in its present state. 

Mr. Lams. The Federal documents just the same as the records of 
your committee are found in the libraries of the Federal courts in order 
to make clear what some confusing legislation means, 

You take on this delivered-price question, I will never forget Sena- 
tor Van Nuys and Senator Borah on the Senate floor with regard to 
whether section 2 (a) would influence the delivered-price question—I 
have cited that in my briefs. I will never forget the definition of price 


that was given in the Utterback bill, which was stricken from your bill, 


which became the law. 

The CuatrMan. In the conference, and I remember too the colloquy 
ou have mentioned between Senator Van Nuys and Senator Borah of 
daho. It was during a discussion of an amendment Senator Boral: 

had introduced which became section 3 of the act. 

That is the only part of the act that was not written over here in 
the House. 

Mr. Lamp. I always thought it was a mistake to put jurisdiction 
over in the Department of Justice for section 3 and the rest of it over 
in the Federal Trade Commission. 

The CuarrMan. Personally I thought it was a very fine amendment, 
because it provided a criminal jurisdiction. 

Mr. Lams. Don’t you think it should have been under the Federal 
Trade Commission ? 

The Cxuairman. I would have changed it possibly, if I had had the 
authority, but the provision was good because it made a violation carry 
a criminal penalty, and that makes these offenders liable from the very 
day they open. 

Mr. Lams. The only problem you have got there is that in a criminal 
statute the man has a right to a precise definition of charges brought 
against him so that he can defend himself, and in an economic law 
such as the Robinson-Patman law or section 2 (a) of the Clayton Act, 
you cannot get that specificity, and that is the reason I think more 
properly it is more properly before the Federal Trade Commission, 
which is an economic body, 

The Cuamman. I will not argue with you on that, but on this sepa- 
ration of powers. Don’t you think the executive branch of the Govern- 
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ment is going rather far toward the brink of violating the intent of the 
separation of powers provision of the Constitution 

Mr. Lams. No, I don’t think so. 

The CuHarrman. When the executive branch of the Government 
sends to and places in the hands of the judges in the judiciary branch 
what can be called and properly called propaganda, this is prop- 
aganda ? 

Mr. Lams. I don’t think so. 

The CuatrMan. It is propaganda from one viewpoint ! 

Mr. Lams. It depends on how you define propaganda. 

The CuarrMan. One definition would be trying to get other people 
to believe, as you believe, on basic issues. That wouldn’t be all-inclu- 
sive, but it would be one definition. 

Mr. Lamp. Could be. 

The Cuarrman. But here is a deliberate attempt to improperly 
use—I would use the word—lobby 

Mr. Lams. If you want to use the word “lobby” every brief I write, 
I try to lobby with every bit of vigor and skill I have, whether it is 
before the courts or a commission. 

The Cuamman. And this is a case where our Attorney General is 
in effect lobbying with the Federal judges of the court and it raises 
this point: Are we going to have a government of laws or are we 
going to havea government of men ? 

Mr. Lamp. That is what this is designed to be—a government of 
law, and not a government of men. 

The Cuamman. You say the government of laws is the Sherman 
Act, the Clayton Act, the Robinson-Patman Act—the laws have been 
made that way. The Congress made it through their duly elected 
representatives, but here is a case where men can reinterpret those 
laws and throw them out the window. 

Mr. Lamp. I think that the interpretations that have been placed 
on the Robinson-Patman Act and the Clayton Act and the Sherman 
Act are—— 

The Cuarmay. So this is an attempt by interpretation to have a 
government of men and not a government of laws. 

Mr. Lamp. That is not an official pronouncement of the Attorney 
General. That is a document that contains the recommendation of 
a 60-man committee. 

The Cuatrman. That is right, but I still insist that it is presented 
as coming from the Attorney General of the United States. It is 394 
pages. It is printed at the Government Printing Office of the United 
States as a public document and at Government expense. 

Mr. Lams. You have to pay $1 for them. 

a Cuamman. That has more of a standing than just a brief that 
is filed. 

Mr. Lamps. Yes, sir; the Government charged enough for it—I 
assumed that the $1 was going to bring back what it costs, and if 
it didn’t, they ought to charge more because it is an awfully popular 
document. 

The Carman. The costs of printing I have been dealing with 
would indicate that they got a bargain at this; but I am not so much in- 
terested in the price of the document as I am interested that the people 
who get this document know that it should not be accepted as the 
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Attorney General’s view—although he has not said he was not in 
favor of it, nor has he spoken on it except to say that he was going 
togiveitstudy. It carries weight and influence. 

Mr. Lams. I hope it does that, but I don’t think it will be taken as 
the Attorney General’s view—with the exception of myself, I am sure 
the 60 men there are experts and well known. 

The Cuarrman. Coming from them do you think it has weight and 
influence ? 

Mr. Lamp. Yes, I hope it does. 

The Cuarrman. Mr. McCulloch wants to ask you a question. 

Mr. McCutxocn. I just want to ask a couple of questions at the 
risk of repetition. 

Mr. Lamb, do you think the approach of the members of the Com- 
mittee appointed as they were to study the antitrust laws, to the very 
difficult and important problems before them was a biased approach ? 

Mr. Lams. No, I don’t. I think it was very judicial. 

Mr. MoCvurioon. Do you think that any members of the Com- 
mittee took a prejudiced view of the problems in the discussion there- 
of to your personal knowledge ? 

Mr. Lams. I don’t. I think every man conducted himself in the 
interests of the public and with great judicial temperament and a 
feeling of public trust. 

Mr. McCuttocn. Do you think it was a stacked Committee? 

Mr. Lamp. I don’t. 

Mr. McCuniocn. Do you think there were able people who ap- 
proached these problems from every angle known to you? 

Mr. Lamp. I think possibly with the exception of myself, they were 
the most brilliant men im the anti-trust field who had conflicting views, 
many of whom agreed—and thank goodness, we could agree so that 
we could have a majority report. 

Mr. McCutsocu. Were those conflicting views allowed in 1 place 
or another or in 1 section or another ? 

Mr. Lamp. They were allowed continuously in writing and in the 
sessions of the Committee. 

Mr. McCuttocu. Do you think that was a loaded Committee ? 

Mr. Lamps. I don’t think so. 

Mr. MoCutiocna. Do you think this report is an objective report? 

Mr. Lams. I think it is the finest and most objective report that has 
ever been printed on the subject of antitrust. 

Mr. McCut.oc#. Do you think it has been doctored in any way? 

Mr. Lams. I don’t think so. 

Mr. MoCutiocn. Would you have written a dissent or called for 
a dissent if you felt it had been doctored in any way? 

Mr. Lams. I would have vigorously dissented if I disa: with it. 

Mr. McCunxocu. Professor Oppenheim, as I recall before the 
proceedings of this Committee had gone very far there were some 
ground rules laid down and some rules of procedures, and those 
ground rules and those rules of procedure were determined by an 
overwhelming majority of those persons serving on the Committee. 
And, among other things considered was the manner in which dis- 
sents were to be handled, is that correct ¢ 

Mr. Lams. That is correct, sir. 

Mr. McCutnoce. Were the dissents finally handled in aeccord- 
ance with those ground rules and rules of procedure ? 
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Mr. Lamp. I felt they were, yes. 

Mr. McCutxocn. I agree with the chairman in the light of hind- 
sight that it probably would have served a better purpose to have 
included the full dissent of some 30 pages of Dr. Schwartz’ and the 
full dissent of Dr. Rostow ; but that is in the light of my hindsight. 

Mr. Lams. I think if the report contained a rundown of all the 
members of the Committee that some of our good competitors of the 
bar would complain we were advertising ourselves. 

Mr. McCuttocn. Mr. Chairman, I again apologize. for belaboring 
this subject, but I think the record ought to show exactly what hap- 
pened. On page 388 of this report is the concluding statement or 
partial dissent by Dr. Eugene D. Rostow, and on page 390 of the 
report is the general dissent of Dr. Louis B. Schwartz. 

As I recall, Dr. Schwartz said in response to a question that I asked 
that this report probably should have about the same attention that a 
law review report on some particular question should have and that 
it was his opinion that the judges and opposing attorneys would not 
be lulled into the feeling that this was the recommendation of the 
Attorney General. 

Mr. Lams. I think that isa very fair statement. 

Mr. McCutiocn. However, I do not wish to put any words in Dr. 
Schwartz’s mouth, and I call attention to whatever his exact words 
were, particularly by reason of the fact that we are discussing this 
matter at this point in the record. 

j = rom the third paragraph of Dr. Rostow’s partial dissent, I quote as 
ollows: 


For all the divergence of views which has naturally emerged with respect to 
specific aspects of the law, notably the Millard Tydings and McGuire Act, certain 
phases of the Robinson-Patman Act, and the interpretation of part of the Clayton 
Act, the principal theme of the report on which we are unanimous is that Con- 
gress and the courts have developed a reasonable unified and consistent corpus 
of antitrust laws directed at protecting the economy against susbtantial and sig- 
nificant limitation of the competition conditions. 


From a paragraph on page 390, I quote another sentence of the 
partial dissent of Dr. Rostow: 

I believe it is a commendable accomplishment in this field of law to have 
achieved so comprehensive a report with so little dissent, and I believe that the 
cochairmen, their staff, and my colleagues on the Committee deserve great credit 
for the spirit, the earnestness, and the professional skill with which their task 
has been accomplished. 

I could read several quotations from the remainder of the partial 
dissent of Dr. Rostow and from the general dissent of Dr. Schwartz. 
I am not going to take the time of the committee to do it, but I do ask 
the chairman, in view of the time that has been spent on these dissents, 
that the entire concluding statement of Dr. Rostow and the entire gen- 
eral dissent of Louis B. Schwartz be printed in the record at this point. 

The Cuarrman. Mr. McCulloch, we have already authorized the 
printing of Professor Schwartz’ entire dissent. 

Mr. McCuttocn. I renew the motion with respect to Professor 
Rostow. 

The CuHarrman. Let’s put his whole dissent in. Will that be all 
right ? 

Mr. McCuttocn. That will be fine. 
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The CuHarrman. The only thing that I would like to comment on 
concerning the dissents is that I think it should be noted that these 
dissents do not include all the dissents of the committee. 

It only includes a part. My objection is that you put all the report 
in and then you left out a substantial part of the dissents. 

Mr. Lams. Mr. Chairman, I don’t think I could—I do not have 
full possession of the knowledge of this. Professor Oppenheim 
would have, but my understanding was those other dissents were taken 
care of in the body of this report so that all dissents of views were 
taken into consideration. 

The Cuarrman. But, of course, it looked like a censorship to me, 
and that is what I objected to. The record contains some information 
on that point. For.example, see the testimony of Professor Schwartz 
which includes a copy of the record of his complete dissent. From 
that it can be seen that all of his dissent was not included in the report. 
We have included in the record of these hearings (see the testimony 
of Professor Oppenheim on pages 189, 233) a record of the complete 
dissent of Professor Rostow. From that record it can be determined 
what the report omitted from his dissent. 

Mr. MacIntyre has a couple of questions he wants to ask, and then 
we will passon. We have other witnesses here. 

Mr. MacIntyre. Referring to this document that is identified here 
as “Edwards Exhibit A,” it is clear from its contents that the Cape- 


hart committee, which was formed June 1, 1948, was already in 
existence. 


Mr. Lamp. That is correct. 

Mr. MacIntyre. But that its counsel had not yet been selected. 
Other evidence in the record of the proceedings here before this com- 
mittee shows that William Simon was selected before September 
15, 1948, so with that sort of a showing on the document itself, will 
you help the committee in making more precise the date of its prep- 
aration ¢ 

Mr. Lamp. I will try to find that for you, Mr. MacIntyre. 

Mr. MacIntyre. It would be in that period from June to September 
1948, wouldn’t it? 

Mr. Lamps. I will make an earnest effort to find it. 

Mr. MacIntyre. That is your recollection? That is the time period 
of its preparation ? 

Mr. Lamp. It is pretty hard for me to remember back. I have 
had so many matters since that time, I can’t remember. 

Mr. Macknryre. You spoke about your duty here concerning the 
Attorney General’s report. Do you see your duty in the handling 
of the project such as is outlined in this document, Edwards exhibit 
A, to be any different to the public than was your duty as a member 
of the Attorney General’s Committee ? 

Mr. Lamps. Yes, I think it was quite different. 

Mr. MacIntyre. What is the difference ? 

Mr. Lamps. I think in one case I was representing views—I am 
speaking specifically of Edwards exhibit A now—I was in a position 
of an advocate for a position on delivered pricing. 

In the Attorney General's Committee I was in the position of more 


of a charge of trying to make sure that in every sense there wouldn’t 
be any position taken that is not judicial. 
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‘The fine line between the position of an advocate and that of a 
judge as far as this particular report, in the case of an advocate is to be 
as Vigorous as he can, as persuasive through his brief as he can. I al- 
ways do that. 

I try to select language that will persuade the court or the commis- 
sion or even the opposing counsel to see my viewpoint. 

Mr. MacIntyre. But Edwards exhibit A wasn’t ee to put 
you out as an advocate. It was supposed to set up a blueprint of a 
lobby against the laws. You weren't going to be out in the forefront. 
A lot of other people would be out in the forefront, so in that respect 
was your duty different ? 

Mr. Lams. My duty to the public was to present the truth about the 
delivered price situation, and my recollection is that this document is 
a remarkably judicial point of view and then, politically speaking, it 
would be the middle-of-the-road position. 

It would be halfway between those who would destroy the delivered 
prices and those that wish the preservation of this type of delivered 
prices which would not prevent the meeting of competition. 

This is a middle-of-the-road attempt. 

Mr. MacIntyre. Now you are referring to Edwards exhibit A? 

Mr. Lamp. Yes. 

Mr. MacIntyre. So thinking of Edwards exhibit A in that respect 
and on that point there, as you see it, is it any different than your 
duty in the Attorney General’s Committee ? 

Mr. Lamp. I was doing two entirely different things: one, I feel I 
was representing the public in a public position of trust, and in Ed- 
wards exhibit A 

Mr. MacIntyre. Wasn't that considered to be a lobby against the 
antitrust laws? 

Mr. Lamp. Mr. MacIntyre, one thing that I cannot be is intellect- 
ually dishonest, and in connection with this report, I wonder if it 
would be possible to receive the article that Mr. Kittelle and I prepared 
sometime in 1950, The Implied Conspiracy Doctrine and Delivered 
Pricing which was published in the Duke University Law and Con- 
temporary Problems, alongside of the two to show the views that we 
had of it. 

Is there any chance of getting that into the record ? 

Mr. MacIntyre. If that is accepted, may I also ask that there be 
accepted another article by Prof. Earl Latham of Amherst College 
called Group Basis of Polities concerning the effort to legalize basing 
point prices, and which involved Mr. Lamb? 

Mr. Lams. Mr. MacIntyre and I have always been at opposite posta. 
Mr. Chairman. 

The Cuarrman. They are both in. That is if not obiected to. Thaw 
are both to be put in then. 

(The matter referred to is as follows :) 











{Law and Contemporary Problems, Duke University (Vol. 15, No. 2)] 


THE IMPLIED CONSPIRACY DOCTRINE AND 
DELIVERED PRICING 


Sumner S. Kirrecte* anp Georce P. Lamst 


An important weapon in the Federal Trade Commission’s attack on industry- 
wide use of delivered pricing methods has been the doctrine of implied conspiracy, 
more recently called the doctrine of “conscious parallelism of action.”* Other weap- 
ons have been the definition of “price” as the seller's “mill net return,”* denial of 
a seller's right to meet competitive prices “systematically"* (or where such meeting 
results in injury to competition),* and direct proof of collusion among competitors 
in the adoption, continued use, or alteration of a delivered pricing method.® 

The trend of advancement of the “conscious parallelism of action” doctrine by 
the Commission, with considerable recognition if not approval by reviewing courts, 
has now reached a crucial point. Unless the Federal Trade Commission changes 


* B.S.C.E. 1931, Purdue University; J.D. 1936, George Washington University. Member of the Dis- 
trict of Columbia and New York bars. Contributor to legal and business periodicals. 

+ B.S. 1931, Purdue University; LL.B. 1935, J.D. 1936, Georgetown University. Member of the 
District of Columbia bar. Chairman, American Bar Association Committee on Trade Associations, since 
1949. 

The authors gratefully acknowledge the assistance in the preparation of this article of Frazer F. Hilder 
of the District of Columbia bar, author of The Attack Upon Delivered Price Systems, 14 Geo. Wasn. L. 
Rev. 397 (1946). 

* The term appears in the Federal Trade Commission s published Notice to tHe Starr: In re Com- 
mission Poricy Towarp Geocrapuic Pricinc Practices, Oct. 12, 1948, p. 3. 

* The Robinson-Patman bill contained such a definition of “price,” but it was withdrawn by the 
House Judiciary Committee, 80 Conc. Rec. 8102, 8140, 8224 (1936). However, Walter B. Wooden, 
as Associate General Counsel for the Commission, tried to argue the definition back into the law by 
another route—namely, the argument that sellers are not merely permitted but affirmatively required 
to make “only due allowance” for common carrier transportation costs in arriving at delivered prices. 
CCH, Rosixson-Patman Act Symposium, Section on Foop, Davo anp Cosmetic Law or THe New 
Yor State Bar Ass'n 79 ef seq. (1946). This means that the seller must add to his mill price only 
the exact amount of common carrier transportation cost, no more and no less. Some support for the 
“mill net return” method of measuring discrimination appears by way of dictum in the Supreme Court's 
opinion in Federal Trade Comm'n v. Cement Institute, 333 U. S. 683, 722, 725-726 (1948), wherein the 
Court stated: “The Commission held that the varying mill nets received by respondents on sales between 
customers in different localities constituted a ‘discrimination in price between different purchasers’ within 
the prohibition of Section 2(a) . . .”; and later: “We hold that the Commission properly concluded 
that respondents’ pricing system results in price discriminations.” The Commission now says it has not 
necessarily espoused the “mill net” theory. Notice To tHE STaFF, supra note 1, at 5, 6. See also 
Dawkins, Defenses Available in Cases of Geographic Price Discriminations, 37 Gro. L. J. 217, 218 et 
seq. (1949). But its legal staff still uses the theory in its briefs in pending cases. See letter from 
Kittelle to William Simon, February 21, 1949, in Hearings before the Subcommittee of Senate Com- 
mittee on Interstate and Foreign Commerce on S. 236, 81st Cong., 1st Sess. 325 (1949). 

* Federal Trade Comm'n v. Cement Institute, 333 U. S. 683, 723-724 (1948); cf. Federal Trade 
Comm'n v. A. E. Staley Mfg. Co., 324 U. S. 746, 755-757 (1945). 

* Standard Oil Co. v. Federal Trade Comm'n, 173 F. 2d 210 (C. C. A. 7th 1949). 

* There was such evidence in both Federal Trade Comm'n v. Cement Institute, supra note 3, and 
Triangle Conduit & Cable Co. v. Federal Trade Comm'n, 168 F. 2d 175 (C. C. A. 7th 1948), aff'd 
per curiam sub nom. Clayton Mark & Co. v. Federal Trade Comm'n, 336 U. S. 956 (1949), popularly 
known as the Rigid Steel Conduit case. 
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its policy, or the courts reject the Commission's theories, or Congress takes remedial 
action, vigorous, informed, geographical competition will no longer be able to 
exist except under the shadow of threatened litigation.* 

It is the purpose of this article to discuss the development, use, and potential 
future availability to the Commission (and the Commission's trial attorneys) of the 
doctrine of implied conspiracy or “conscious parallelism of action,” and to do so it 
is first necessary to define the term. 

The term “conscious parallelism of action” is a label for a legal theory which 
represents a radical extension of a principle of law which is accepted without 
question; that is, that cases may be proved by circumstantial evidence. The phrase 
appears to have been coined by the Federal Trade Commission in the following 
context” 


In the Rigid Steel Conduit case, the Commission found, and the circuit court agreed, 
that adherence to an industry-wide basing point formula, with the knowledge that other 
concerns are adhering to it also, constitutes in itself a violation of the Federal Trade 
Commission Act by the individual adhering companies when price competition is thereby 
eliminated. It would have been possible to describe this state of facts as a price con- 
spiracy on the principle that, when a number of enterprises follow a parallel course of 
action in the knowledge and contemplation of the fact that all are acting alike, they have, 
in effect, formed an agreement. Instead of phrasing its charge in this way, the Com- 
mission chose to rely on the obvious fact that the economic effect of identical prices 
achieved through conscious parallel action is the same as that of similar prices achieved 
through overt collusion, and, for this reason, the Commission treated the conscious 
parallelism of action as violation of the Federal Trade Commission Act. Should the 
Supreme Court sustain the Commission's view, the effect will be to simplify proof in 


basing point cases, but to expose to proceedings under the Federal Trade Commission 


*“In my opinion, anyone who uses freight absorption, zone prices, or an individual universal de- 
livered price system, operates under the shadow of illegality and certainly is taking a calculated risk. 
It is reasonable to say that 118,952 business enterprises will be concerned with these decisions.” i 
missioner Lowell B. Mason, in Hearings before the Subcommittee of Senate Committee on Interstate and 
Foreign Commerce on S. Res. 241, 80th Cong., 2d Sess. 66-67 (1948). 

™Notice To THe Srare: In ne Commission Pottcy Towarp Geocrapiic Pricinc Powicies, supra 
note 1, at 3. Since the publication of this statement, a staff attorney for the Commission has written to 
the effect that, in his personal opinion, mere “conscious parallelism of action” without other evidence 
will not support a finding of conspiracy. Wright, Collusion and Parallel Action in Delivered Price Sys- 
tems, 37 Geo. L. J. 201, 215 (1949). In addition, the report of the subcommittee of the Senate Com- 
mittee on Interstate and Foreign Commerce which investigated delivered pricing questions concluded that 
the Commission “appears to have written off the theory that ‘conscious parallel action,’ absent conspiracy, 
constitutes an unfair method of competition. . . .” Sen. Doc. No. 27, 81st Cong., 1st Sess. 62 (1949). 
Yet, Walter Wooden, Associate General Counsel of the Commission, in a letter to the Honorable Wright 
Patman, member of Congress, dated June 8, 1949, and published by Congressman Patman in a release 
from his office dated June 14, 1949, made the following statement regarding S. 1008 (then pending 
before the House): “The first section of the bill is frankly conceded by its author to be intended to 
cancel the law of Count Il of the Rigid Steel Conduit case [sce discussion of this casc, infra] and there 
is lithe doubt that it does so. The result is that there would be no way of challenging a basing point 
system except by establishing collusion in its operation. That would relegate us to the 50-year-old test 
of the Sherman Act and destroy the philosophy of 35 ycars’ standing that the Commission was created 
to arrest restraints of trade in their incipiency. . . . Unless the concept of incipient restraint of trade 
can be applied to the basing point method of pricing the concept is an empty one and the Commission 
loses the thing which differentiates it from the Department of Justice as a ‘remedial agency.’ There seems 
to have been little doubt in Mr. Wooden's mind that absent legislation to the contrary the doctrine of 
“conscious parallelism of action” is or should be the law. 
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Act only courses of action which might be regarded as collusive or destructive of price 
competition. 

Although the term “conscious parallelism of action” is used frequently through- 
out this article, too much attention should not be centered on the phrase itself. 
As will be shown, the Commission formulated the theory long before it applied 
the label, and for reasons of expediency the label may, in the future, be discarded 
by the Commission without abandonment of the theory. Because the term “im- 
plied conspiracy doctrine” is such a broad one, however, it is convenient to use the 
Commission's coined phrase throughout this article to mark off for examination the 
extreme segment of that doctrine as the Commission's attorneys would apply it. 

It seems clear that direct proof of agreement among competitors to adopt, use, 
or alter® a delivered pricing method will support an order to cease and desist from 
such agreement and from any similar agreement.’ It is also elementary law that 
agreement or conspiracy may be proved by circumstantial as well as by direct evi- 
dence.’ Throughout its history the Federal Trade Commission has been per- 
mitted to rely upon inference in conspiracy cases.'' In principle, the doctrine of 
implied conspiracy may be no more than the doctrine that conspiracy may be 
found from circumstantial evidence. However, the Commission is now secking to 
apply the doctrine far beyond previous uses, producing a trend which, if unchecked, 
will require no evidence of “conspiracy” in delivered pricing cases beyond the com- 
mon use in an industry of a delivered pricing method, plus common knowledge 
of such use, plus substantial uniformity of published (list) prices.’* 


l 
History or Doctrine 


The evolution of the doctrine of “conscious parallelism of action” has been a 
gradual one. Initially, the Commission’s and its attorneys’ approach to delivered 
pricing appears to have been on the theory that it was a discriminatory and 
“monopolistic” practice, but not necessarily a collusive practice. The “monopolistic” 
theory is based on the argument that, under delivered pricing, certain phenomena 


"In the Cement casc, pledges were secured by the Institute from its members not to sell £.0.b. mill 
to purchasers’ trucks, and there were other findings of actual collusion (as distinguished from non- 
collusive identity of action) with respect to the maintenance and operation of the basing point system. 
In the Rigid Steel Conduit case, the question whether Chicago should be continued as a basing point 
was collectively discussed; in fact, Chicago was originally made a basing point at a 1930 meeting of the 
Association. There was also collective action to eliminate the Evanston basing point. 

* The order may also prohibit the respondents from entering into, continuing or carrying out any 
“planned common course of action.” The significance of this phrase is discussed infra. 

** Eastern States Retail Lumber Dealers Ass'n v. United States, 234 U. S. 600, 612 (1914). 

** Federal Trade Comm'n v. Pacific States Paper Trade Ass'n, 273 U. S. 52 (1927). 

** The requisite effect (i.¢., restraint of trade) is presumed by the Commission, based upon its eco- 
nomic argument (discussed infra) that systematic industry-wide use of a common delivered pricing 
method stifles price competition among those using it. Knowledge of such effect on the part of the 
users of the method may also be presumed (according to the Commission's theory), since a man is held 
to contemplate the “logical” consequences of his acts. That the consequences may not appear logical to 
him is, of course, immaterial if the Commission thinks they are so and can persuade the courts to agree. 
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(e.g identity of prices and rigidity of prices) may appear, and that these phenomena 
are also observable in instances of monopoly. The argument seems to run that 
anything which has the effects of monopoly is tantamount to monopoly and should 
be unlawful.* This, and the argument that delivered pricing is discriminatory, 
were the chief bases on which representatives of the Commission, during the 1930's 
and early 1940's, sought legislation outlawing delivered pricing.’* 

Whether the Commission attacks industry-wide delivered pricing as “monop- 
olistic” on the theory that it produces the effects of monopoly, or as “collusive” on 
the theory that it produces the effects of a conspiracy would seem unimportant. 
An effective conspiracy is tantamount to monopoly in the economic sense that it 
produces the effects of monopoly. The distinction between the “monopolistic” and 
the “collusive” approach to delivered pricing is important only in evaluating the 
historical development of the “conscious parallelism of action” doctrine and showing 
that its adherents are fundamentally interested in an end and not in the means 
used to achieve it. 

The Cement case" was the first attempt by the Commission to strike at deliv- 
ered pricing on a theory of conspiracy,’* and a number of subsequently instituted 
cases were brought on the same theory.” In all of these cases, however, an attempt 
was made by the Commission’s attorneys to introduce evidence of conspiracy, i., 
evidence beyond the mere common use of a delivered pricing method with com- 
mon knowledge of such use and uniformity of prices." Such evidence as was in- 
troduced gave rise to specific findings of conspiracy, beyond mere “conscious 
parallelism of action,” by the Commission,’® and where these findings were re- 
viewed, the courts affirmed them as supported by substantial evidence as required 

** See findings of Commission, United States Steel Corporation, 8 F.T.C. 1 (1924); statements of 
Commissioner R. E. Freer, in Hearings before Senate Committee on Interstate Commerce on S. 4055, 
74th Cong., 2d Sess. 309 ef seg. (1936); THe Basinc Porwr Prostem 4 (TNEC Monograph 42, 1941). 

** Statement of R. E. Freer, Hearings, supra note 13; THe Basinc Point Prostem, supra note 13. 

** Federal Trade Comm'n v. Cement Institute, 333 U. S. 683 (1948). 

** It also contained a count charging price discrimination under the Robinson-Patman Act. 

** Bond Crown & Cork Co. v. Federal Trade Comm'n, 176 F. 2d 974 (C. C. A. 4th 1949); 
Allied Paper Mills v. Federal Trade Comm'n, 168 F. 2d 600 (C. C. A. 7th 1948), cert. denied, 336 
U. S. 918 (1949); Triangle Conduit & Cable Co. v. Federal Trade Comm'n, 168 F. ad 175 (C. C. A. 
7th 1948), aff'd per curiam sub nom. Clayton Mark & Co. v. Federal Trade Comm'n, 336 U. S. 956 
(1949); Keasbey & Mattison Co. v. Federal Trade Comm'n, 159 F. 2d 940 (C. C. A. 6th 1947); Fort 
Howard Paper Co. v. Federal Trade Comm'n, 156 F. 2d 899 (C. C. A. 7th 1946), cert. denied, 329 
U. S. 795 (1946); Milk & Ice Cream Can Institute v. Federal Trade Comm'n, 152 F. 2d 478 (C. C. A. 
7th 1946); United States Maltsters Ass'n v. Federal Trade Comm'n, 152 F. 2d 161 (C. C. A. 7th 1945); 
Eugene Dietzgen Co. v. Federal Trade Comm'n, 142 F. 2d 321 (C. C. A. 7th 1944); American Chain 
& Cable Co. v. Federal Trade Comm'n, 139 F. 2d 622 (C. C. A. 4th 1944); Phelps Refining 
Corp. v. Federal Trade Comm'n, 139 F. 2d 393 (C. C. A. 2d 1943); Salt Producers Ass’n v. Federal 
Trade Comm'n, 134 F. ve 354 (C. C. A. 7th 1943). 

“An exception is the second count of the Rigid Steel Conduit case, discussed infra; but treating 
the case as a whole without separation as to counts, evidence of conspiracy was introduced, and a con- 
spiracy was found as to all respondents except two. The first count was dismissed as to these two, but 
they were found to have engaged in an unfair method of competition under the second purely by reason 


of “conscious parallelism of action.” 
** For example, see note 8 supra. 
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by the statute.” Thus, to date, representatives of the Commission are almost cor- 
rect when they state that no case has yet been decided by the Commission or 
courts in which delivered pricing has been outlawed as a collusive practice in the 
absence of evidence of conspiracy beyond that required by the “conscious parallelism 
of action” doctrine.” 

The first effort of the Commission to introduce the doctrine of “conscious 
parallelism of action” into its cases was an indirect one. The cease and desist order 
issued by the Commission in the Salt Producers case™ ordered the respondents to 
cease and desist from “entering into, continuing or carrying out, or directing, 
instigating, or cooperating in, any common course of action, mutual agreement, 
combination, or conspiracy” wtih respect to the matters specified in the order, 
among which was the establishment or maintenance of zone delivered pricing. 
This was not a case wherein the Commission sought to prove conspiracy by evi- 
dence merely of common use and knowledge of the delivered pricing method. 
The complaint specifically charged collusion in the establishment of the zone 
system, and the respondents filed answers admitting all of the material allegations 
in the complaint. 

Respondents in the Salt Producers case obtained review of the Commission’s 
order by the Seventh Circuit Court of Appeals,” and, among other things, objected 
to the phrase “common course of action.” The Commission contended that it 
meant nothing by the phrase except that a “common course of action” related to 
respondents’ “admitted combination," and the respondents conceded that the 
Commission could validly prohibit a “common course of action” which was the 
continuation of a conspiracy or was pursuant to an agreement.** Respondents 
argued, however, that the cease and desist order would be effective to prohibit such 
activity without the words “common course of action.” 

The court decided that the disputed phrase should remain in the order but 
that the word “planned” should be inserted before it, making it read “planned 
common course of action.” The court said that, with this modification, “only 
illegal contractual arrangements will be subject to contempt proceedings. The 
word ‘planned’ as here used is intended to cover any ‘cooperative’ or ‘concerted’ 
action by [respondents]. . . .”** 

Had the words “common course of action” remained unmodified and unex- 
plained in the Salt Producers order, it would have been arguable in any action for 

* The statute requires in terms that the Commission's findings be supported only by “testimony,” 
but this has been construed to mean “substantial evidence.” See Arronwey General's MANUAL ON THE 
Apinisrrative Procepure Act 109 (1947). 

™ Corwin D. Epwarps, Domino Buswess Unpex tHe Law as Ir Now Sranps m Detiverep Pascinc 
anp THE Future or American Buswess 93 (Chamber of Commerce of the United States, 1948); see 
also Sen. Doc. No. 27, 81st Cong., 1st Sess. 46-63 (1949). 

** Salt Producers Ass'n, 34 F.T.C. 38 (1941). 

** Salt Producers Ass'n v. Federal Trade Comm'n, 134 F. 2d 354 (C. C. A. 7th 1943). 

* Id. at 357, 2. 4- 


** Id. at 357, 2. 3. 
% Id. at 357. 
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violation of that order that evidence merely of parallel action in the use of a zone 
pricing system, without more, would establish such violation. The addition of 
the word “planned” and the definition of that term by the Seventh Circuit Court 
of Appeals made it apparent that additional evidence would be required, but how 
much and of what? These questions troubled the respondents in the Wire Rope 
case*? against whom a cease and desist order was entered, containing the phrase 
“planned common course of action,” shortly after the decision of the court in the 
Salt Producers case. 

Respondents in the Wire Rope case petitioned the Fourth Circuit Court of 
Appeals to review the order against them, particularly the phrase above mentioned, 
and asked that that phrase be further modified so that, in an enforcement action, 
evidence of a contemporaneous agreement to follow the common course of action 
would be necessary. Those respondents pointed out that if two or more of them 
should independently decide to continue using the zone delivered pricing method 
which was found to have been the subject of agreement before the order was 
issued, they could be charged with following a “common course of action” which 
was “planned” in the sense that it had once been the subject of agreement, even 
though it would no longer be “planned” because the decision to continue it would 
be an independent and non-collusive one. The court refused to modify the order, 
but in affirming it seemed to indicate that something more than bare identity of 
action would be necessary as a basis for a compliance action.”* 

A third attempt by industry to escape the uncertain implications of “planned 
common course of action” failed in the Cement case, where the Supreme Court 
expressly sanctioned use of the phrase.” 


Whether or not “planned common course of action” and its equivalent “planned 
concerted action” mean the same thing as “conscious parallelism of action” too 


** American Chain & Cable Co. v. Federal Trade Comm'n, 139 F. 2d 622 (C. C. A. 4th 1944). 

“It does net seem to us that the order needs further clarification. It is of course true that a cease 
and desist order must be certain and unambiguous in its prohibitive terms because business men must 
operate under it at their peril . . . [citing cases]. But, there can be no doubt that to sustain a charge 
of violation of the order in this case it must be shown that the prohibited acts have been performed 
as the result of an agreement or conspiracy, or as the result of a common course of action, that has 
been agreed upon or planned between two or more persons. If, as the result of such agreement or plan, 
the petitioners continue to cooperate in a common course of action which has been found to violate the 
statute, they make themselves liable to the prescribed penalties; and they have no just cause for com- 
plaint if in appraising the cvidence in any case the wiers of fact seck to determine whether there is any 
relation or connection between their past illegal acts and the conduct under examination. If such a 
relation or connection is found it may properly be condemned as a continuance of an unlawful con- 
spiracy. Of course the influence of changed business conditions must be taken into account in reaching 
a «decision; but there is no reason to believe that the Federal Trade Commission will fail in its duty 
in this respect or that the courts will hesitate to modify or reverse an order that is based on inferences 
not supported by the evidence.” Id. at 623-624. 

** The Court said: “Respondents have objected to the phrase ‘planned common course of action’ in 
the preamble. The objection is twofold; first, that it adds nothing to the words that immediately follow 
it; and second, that if it does add anything, ‘the Comission should be required to state what this 
novel phrase means in this order and what it adds to the four words.’ It seems quite clear to us what 
the phrase means. It is merely an cmphatic statement that the Commission is prohibiting concerted 
action—planned concerted action. The Commission chose a phrase perhaps more readily understood by 
businessmen than the accompanying legal words of like import.” 333 U. S. 683, 728 (1948). 
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closely resembles the famous debates on how many angels can stand on the point 
of a pin.” Suffice it to say that as a result of the Salt Producers, Wire Rope, and 
Cement decisions, and the inclusion in most Federal Trade Commission orders in 
conspiracy cases of the phrase “planned common course of action,” no respondent 
who is subject to a cease and desist order in a case in which conspiracy to use a 
delivered pricing method has been found can afford the risk of continuing the 
particular delivered pricing method, no matter how independently he arrives at his 
decision to do so and no matter how lawful the independent use of that type of 
delivered pricing method might otherwise be. To that extent, at least, the doc- 
trine of “conscious parallelism of action” is already the law. 

Where, however, the Commission is not proceeding for the enforcement of an 
order against respondents already found to have conspired, but is seeking to estab- 
lish initially that a delivered pricing method was collusively created or used, dif- 
ferent considerations presently prevail; and determination of the status in the law 
of the doctrine of “conscious parallelism of action” requires careful appraisal. It 
will be apparent from such appraisal that the only thing that is clear is that the 
Commission has sought to make this doctrine the law.”* 

The best known example of an attempt to make the doctrine of “conscious 
parallelism of action” the law is the recent Rigid Steel Conduit case®* There, the 
respondents were charged in two counts, one for conspiracy and the other for the 
common use, with common knowledge of such use, of a basing point system. Evi- 
dence was introduced under the first count upon the basis of which the Com- 
mission found a conspiracy, and on review by the Seventh Circuit Court of Appeals 
the court said, “We think there was direct proof of the conspiracy... ."** The 
second count, however, did not purport to charge conspiracy as such, but only 
“conscious parallelism of action,” and the Commission concluded, in effect, that 
by their individual use of the basing point system, with individual knowledge of 
its common use throughout the industry, each respondent had engaged in an unfair 
method of competition in violation of the Federal Trade Commission Act.** 

The Commission's cease and desist order in the Rigid Steel Conduit case, in 
addition to provisions prohibiting any further combination, conspiracy, or “planned 
common course of action,” also contained a paragraph prohibiting each individual 
respondent from using the basing point system previously used or any other method 
of delivered pricing which would produce the effects of price uniformity or varying 
“mill net returns” on sales to differently located customers.** 

*° In the cease and desist order in the Rigid Steel Conduit case, the phrase “planned common course 
of action” appears in the preamble to the Count I portion of the order, whereas the phrase “conscious 
parallelism of action” was coined to describe the theory of Count II. 

A few recent complaints have included the charge of engaging in a “common course of action.” 
National Lead Corp., Docket No. $253; American Iron & Steel Institute, Docket No. 5508. 

" Norice To Starr: In ne Commission Poticy Towarp Geocrapuic Pricinc Practices, supra note 1. 

** Triangle Conduit & Cable Co. v. Federal Trade Comm'n, 168 F. 2d 157 (C. C. A. 7th 1948), 
eff'd per curiam sub nom. Clayton Mark & Co. v. Federal Trade Comm'n, 336 U. S. 956 (1949). 

** Id. at 180. (Italics supplied.) 


** Rigid Steel Conduit Ass'n, 38 F.T.C. 534 (1944). 
** “Ir is further ordered that each of the . . . respondents . . . do forthwith cease and desist from 


3 
qd 
4 
a 
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Under pressure of a legislative inquiry into the confused. state of the law on de- 
livered pricing, representatives of the Commission sought to rationalize this para- 
graph in the Rigid Steel Conduit order merely as an appropriate remedy to dissipate 
the effects of an actual conspiracy proved by direct evidence.** Considerable empha- 
sis was placed by these spokesmen on the fact that the Rigid Steel Conduit case 
was not one in which the Commission had relied solely on “conscious parallelism 
of action” but one in which (under the first count of the complaint) both direct 
and circumstantial evidence beyond mere “conscious parallelism of action” had been 
adduced.** 

This attempt in the legislative forum to renounce the “conscious parallelism of 
action” doctrine ab initio was weakened by several factors: (1) the fact that two 
respondents (Spang-Chalfant, Inc. and Clifton Conduit Company) were exonerated 
by the Commission from any charge of conspiracy under the first count of the 
Rigid Steel Conduit complaint but were nevertheless held to have engaged in an 
unfair method of competition under the second count by reason of their individual 
use of the basing point system with knowledge that other respondents were also 
using it; (2) the Commission's language on page 3 of its October 12, 1948, state- 
ment of “Commission Policy Toward Geographic Pricing Practices”; and (3) state- 
ments to the Supreme Court in the Rigid Steel Conduit case to the effect that no 
issue of conspiracy was presented by the second count of the complaint or by the 
portion of the cease and desist order which required the respondents individually 
to refrain from delivered pricing.** 

The Seventh Circuit Court of Appeals had affirmed the Commission's findings 
and order, in their entirety, in the Rigid Steel Conduit case, and, unfortunately for 


doing any of the following things for the purpose or with the effect of systematically matching delivered- 
price quotations with other of said respondents or producing the equivalent of such matched delivered 
prices through systematic discriminations in the mill nets received on sales to different purchasers: 

“(a) Quoting or selling rigid steel conduit at prices calculated or determined pursuant to, or in 
accordance with, the basing-point delivered-price system. 

“(b) Quoting or selling rigid steel conduit at delivered prices calculated as, or systematically equiv- 
alent to, the sum of the price in effect at, plus a transportation charge factor from, any point other than 
the actual shipping point. 

“(c) Quoting or selling rigid steel conduit at delivered prices which systematically reflect the in- 
clusion of a transportation factor greater or less than the actual cost of transportation from point of 
shipment to destination. 

“(d) Discriminating among purchasers by quoting.or sclling rigid steel conduit at prices which 
systematically differ in terms of mill nets according to the location of purchasers, and which mill nets, 
plus common carrier transportation charges to the respective locations of such purchasers, produce de- 
livered costs identical with those to such purchasers from differently located respondents.” 38 F.T.C. 
534, 595-596 (1944). 

** Hearings before the Subcommittee of the Senate Judiciary Committee on S. 1008, 81st Cong., 
ist Sess. 70 (1949). 

**See Sheehy, The Legal and Factual Content of Recent Geographic Pricing Cases, 37 Geo. L. J. 
183, 193-196 (1949). 

“17 U. S. L. WEEK 3293, 3295 (1949). See also Brief for Federal Trade Comm'n, pp. 2, 21, 33, 
Clayton Mark & Co. v. Federal Trade Comm'n, 336 U. S. 956 (1949). However, the Government in 
its brief did hold in reserve the contention that if the Court found the Commission lacked authority so 
to deal with individual conduct, the controverted portion of the order was justified as a means of 
effectively dissipating the consequences of the conspiracy. Id. at 3 
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those who hoped for a definitive clarification of the law on delivered pricing, the 
Supreme Court, by reason of the disqualification of one of its members and the 
equal division of the others, affirmed the Circuit Court's decision per curiam, with- 
out opinion.” 

Thereafter, the respondents moved the Commission to reopen the proceeding 
and modify the paragraph prohibiting individual delivered pricing, which motion 
the Commission denied. Thus the Commission's order stands, but weakened by 
the Commission’s own comments.** 


Il 
Tueories ApvaNcep rn Support or Docrrine 


Upon what legal or other authorities did the attorneys for the Federal Trade 
Commission seek to construct the doctrine of “conscious parallelism of action”? A 
study of their briefs, public statements, and statements before Congressional com- 
mittees, as well as certain court decisions, discloses that they relied upon a com- 
bination of the following: 

(1) their economic arguments before Congress during the 1930's and early 
1940's that basing point systems are “monopolistic” because they are accompanied 
by a rigidity and uniformity of prices which might also be found under conditions 
of monopoly ;* 

(2) their argument that the case of Federal Trade Commission v. Beech-Nut 
Packing Co. establishes the principle that the Commission can find an unfair 
method of competition in an individual action which restrains trade even though 
it falls short of conspiracy;** and 

(3) an attempt to draw an analogy between “conscious parallelism of action” 
in the industry-wide use of delivered pricing and the factual situations which im- 
pelled the courts to find the existence of conspiracies in restraint of trade in Inter- 
state Circuit v. United States,” Bigelow v. RKO Radio Pictures, and William 
Goldman Theatres, Inc. v. Loew's, Inc.” 


*° 336 U. S. 956 (1949). 

“* Rigid Steel Conduit Mfgrs,, CCH Taave Rec. Serv. G14 (Docket No. 4452, 1949). The order 
stated in part: “The purpose of the requested’ moilification is said to be to make clear that the order 
does not prohibit any of the respondents, acting independently, from quoting or selling at delivered 
prices or from absorbing freight. The Commission does not consider that the order in its present form 
prohibits the independent practice of freight absorption or selling at delivered prices by individual sellers. 
What the questioned portion of the order does prohibit is the continuance of the basing-point, delivered 
price system, found to have been the subject of conspiracy, or any variation thereof which might be 
accomplished through the practices specified in subparagraphs (a), (b), (c), or (d) when done, as 
stated in the order, ‘for the purpose or with the effect of systematically matching delivered price 
quotations.” ™ 

** Sen. Doc. No. 27, 81st Cong., rst Sess. 62 (1949). See also portion of order quoted note 40, supra. 

** See statement of Commissioner R. E. Freer, and TNEC Monograph 42, note 13, supra. 

** 257 U. S. 441 (1922). 

“* Sheehy, supra note 37, at 194. 

** 306 U. S. 208 (1939). 

“* 150 F. 2d 877 (C. C. A. 7th 1945), rev'd on grounds not pertinent to this article, 327 U. S. 251 
(1946). 

“" 54 F. Supp. 1011 (E. D. Pa. 1944), rev'd, 150 F. 2d 738 (C. C. A. 3d 1945), cert. denied, 334 
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Analysis of these economic arguments and decisions shows that they will not 
logically support the claim that “conscious parallelism of action” in the use of 
delivered pricing methods is, without more, either an unfair method of competition 
apart from conspiracy or sufficient evidence in and of itself of a conspiracy. 

The argument that basing point systems are “monopolistic” because accompanied 
by price uniformity and sigidity often found in conditions of actual monopoly is 
necessarily based upon two theories: first, that uniformity and rigidity of prices 
in basing point industries are caused by the basing point system and not by some- 
thing else; and second, that uniformity and rigidity of prices must be regarded as 
evidence of conspiracy or of a monopolistic condition, rather than as evidence of 
competition, or at least evidence which may point impartially either way and which 
should be regarded as inconclusive in the absence of other evidence. 

The very fact that representatives of the Commission claim (with considerable 
accuracy) that every delivered pricing case decided to date by the Commission or 
courts (except those based entirely on the Robinson-Patman Act) has included 
substantial evidence, or admissions by the respondents, of actual collusion to fix 
prices, should suggest to the Commission that the cause of such price uniformity 
and rigidity as was found in those cases was not the delivered pricing method but 
the price-fixing conspiracy. As a matter of logic, it seems difficult to envision how 
a simple delivered pricing method such as freight equalization*® or “universal de- 
livered pricing”*® could, in and of itself, without outside assistance in the form of 


U. S. Bin (1948) (same case, 164 F. 2d 1021 (C. C. A. 3d 1948)). (Here, as will be seen infra, the 
decision technically did not rest on conspiracy but upon monopoly.) 

“* By this term the writers refer to the practice of cach (and every) manufacturer in an industry 
quoting a price f.o.b. his mill and being willing to sell at that price to any buyer who wishes to buy 
at the mill, whether in a truck or otherwise. Up to this point the practice would not offend the most 
ardent proponent of strict f.o.b. mill pricing. However, in order to be free automatically to sell in terri- 
tories closer tw competitors’ plants and to have a quoted list price readily available for such sales, each 
manufacturer announces on its price list that it will “equalize freight” with any competing plant. This 
means that the buyer pays the manufacturer's f.0.b. mill price and pays the carrier its full, actual charge 
for transportation to destination. However, if such charge is greater than it would have been from 
some competitor's mill which is closer freightwise to the buyer, then the buyer receives an allowance in 
the amount of the difference. The foregoing description assumes that the f.o.b. mill prices of all 
manufacturers are uniform. If they are not, the manufacturer will have to do more than merely 
“equalize freight.” In such casc, if his f.o.b. mill price plus actual freight to the buyer is higher than 
the f.o.b. mill price of any. competitor, plus freight from that competitor’s mill to the buyer, the 
manufacturer will give the buyer an allowance in the amount of the difference. It is noteworthy that 
Corwin D. Edwards, Chief Economist of the Federal Trade Commission, sees little danger of concen- 
tration of economic power under “freight equalization,” or under “universal delivered pricing” described 
infra, note 49. See Edwards, Geographic Price Formulas and the Concentration of Economic Power, 37 
Geo. L. J. 135, 147 (1949). 

** By this term the writers refer to the practice of a manufacturer charging the same price delivered 
at any destination in the United States. This is sometimes called the “postage stamp” method of selling 
and is common in the case of many articles of consumer goods where freight is not an important element 
of the price. The Commission is itself on record that this method of selling creates no inference of 
collusion, even in the parallel action of a number of competitors, where the use of the method and the 
uniformity of delivercd prices have “simple and logical explanations in the nature of the market, the 
product, and the transportation cost.” See FTC, Nonce ro mie Starr, In re Commission Powsn-y 
Towaro Grocrarime Pricinc Practicts 4 (October, 1948). See lso FTC, Paice Bases Inqutay: Tr 
Basinc Powwr Formcta ano Cement Parreis 13 (1932). 
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either (1) a price-fixing agreement, (2) price leadership (lawful® or collusive), 
or (3) the effect of competition on a homogeneous product,” produce price uni- 
formity or rigidity. Although such methods of selling enable a seller to meet 
competitors’ prices in distant markets, there is nothing in their operation that 
anaesthetizes his will and prevents him from beating such competitors’ prices where 
he wishes. 

The Commission’s argument that industry-wide use of a delivered pricing 
method in and of itself produces price uniformity and rigidity is analogous to its 
argument in Tag Manufacturers Institute v. Federal Trade Commission Re- 
spondents in that case had a price reporting plan which the Commission con- 
demned. The evidence showed that respondents followed their list prices in 75 
per cent of the dollar value of the industry's sales and sold at “off-list” prices in 
25 per cent of the dollar value of the industry's sales. Since there was considerable 
uniformity among respondents’ list prices, considerable uniformity prevailed in the 
75 per cent of respondents’ sales which were at list prices. The Commission found 
from this evidence that the price reporting plan itself was the cause of such uni- 
formity. As to this, in setting aside the Commission's cease and desist order, the 
court said:** 


. . » The evidence does not . . . warrant the Commission’s finding that the effect of 
the operation of the Tag Industry Agreements “has resulted in a substantial uniformity 
of prices for tags and tag products among the respondent members.” In the first place, 
this implies that the instances of departure from uniformity are insignificant and unsub- 
stantial—which certainly cannot be said. In the second place, there is no evidence that 
such uniformity as has existed is a result of the operation of the Tag Industry Agreements, 
for it does not appear whether there has been an increase or decrease of uniformity cither 
in list prices or in actual selling prices since the agreements have been in operation. 


It seems significant that, even when arguing before the Temporary National 
Economic Committee that the basing point system in the steel industry was a 
“monopolistic practice” which in and of itself produced price uniformity, Walter 
B. Wooden, then Assistant Chief Counsel, and Hugh E. White, Examiner, of 
the Federal Trade Commission, were at pains to cite many printed pages of docu- 
mentary evidence which they claimed showed actual collusion on prices, extras, 
and delivery charges.°* Thus, it appears that representatives of the Commission 
are themselves reluctant to rest on the proposition that delivered price methods of 
selling have any automatic ability to produce price uniformity. 

It is beyond the scope of this article to enter the field of economic argument on 
the subject of price uniformity and rigidity as evidence of conspiracy. The courts 
have held that price uniformity may result from lawful price leadership,®* and in 


*° United States v. International Harvester Co., 274 U. S. 693, 708 (1927). 

* See Rodgers and Luedicke, Dynamic Competition, 27 Harv. Bus. Rev. 237, 248 (1949). 

** 194 F. 2d 452 (C. C. A. ast 1949). 

** Id. at 460. (Italics supplied.) 

** Tue Bastno Point Prostem (TNEC Monograph 42), supra note 13, at 93-107. 

** United States v. International Harvester Co., supra note 50; United States v. Standard Oil Co. of 
New Jersey, 47 F. 2d 288, 316-317 (E. D. Mo. 1931). 
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a series of questions and answers submitted to the Subcommittee on Trade Policies 
of the Senate Committee on Interstate and Foreign Commerce, the Federal Trade 
Commission, through Commissioner Davis, took the following position:™* 

“Q. Do you think that identical prices can result from competition as well as 
from conspiracy? 

“A. Yes.” 

While it is difficult to see how simple forms of delivered pricing such as “freight 
equalization”*’ or the “universal delivered pricing” method™ can logically be 
accused of causing, in and of themselves, any greater uniformity or rigidity of 
prices than would exist under any selling method which permitted several sellers 
to compete in the same market, some forms of basing point pricing may become 
so complex and rigid in their mechanical workings as logically to produce a greater 
degree of rigidity and uniformity of prices than would obtain in their absence. 
This is really the burden of the Commission's objection to “Pittsburgh Plus” in 
the steel industry; to the multiple basing point system as it existed in the steel 
industry during the days of T.N.E.C.;*' and to the multiple basing point systems 
found in the Cement and Rigid Steel Conduit cases.°* However, in instances like 
these it is likely that evidence of actual conspiracy to hold the system together 
will be found. As has aptly been said by an attorney on the Commission's staff :* 


The necessity for identical transportation factors, for refusing to permit delivery to 
trucks or water carriers, for preventing “diversion in transit,” and for unified action in 
every other respect in which a price advantage can be created for any seller, makes it 
unlikely that such a system can be made to produce continued identity of prices without 
leaving a trail of evidence sufficient to condemn the venture. 


The second major argument used by attorneys for the Commission in construct- 
ing the doctrine of “conscious parallelism of action” is that the Beech-Nut case 
establishes the principle that the Commission can find an unfair method of com- 
petition in individual action that falls short of conspiracy. In a footnote to its 


** Sen. Doc. No. 27, 81st Cong., 1st Sess. 62 (1949). 

*T See note 48 supra. 

"* See note 49 supra. 

** Strict f.0.b. mill pricing would logically provide direct price competition only at the boundaries 
of the various sellers’ territories, assuming only one mill at cach production point. If two or more 
competing mills were located at the same point, they would, of course, compete directly throughout 
their territory, but in such case it seems logical that uniformity of prices would tend tw exist among 
them to the extent that their products were homogencous. If price uniformity is to be blamed on the 
pricing method, it could here be blamed upon the f.o.b, mill pricing method. Such method could also 
be charged with responsibility for the uniformity of price which would be likely to occur at boundaries 
between competing mill territories. The writers feel, however, that in neither of these instances, nor in 
the case of the simpler forms of delivered pricing, can the method of selling logically be blamed for a 
condition which will occur under any method of selling which permits scllers to compete in the same 
market. 

** United States Steel Corp., Docket No. 760, aff'd by consent Oct. 5, 1948 (C. C. A. 3d 1948). 

"THe Basinc Point Prostem (TNEC Monograph 42, 1941), supra note 13. 

** See Edwards, supra note 48, at 135-146, wherein it is apparcnt that the systems he is describing 
and criticizing involved non-basing point mills, organized “disciplining” of price-cutters, etc, Compare 
this with his discussion of “freight equalization” and the uniform delivered price, id. at 147. 

** Wright, supra note 7, at 214. (Italics supplied.) 
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majority opinion in the Cement case,** the Supreme Court cited the Beech-Nut case 
as authority for the abstract proposition that the existence of a combination is not 
an indispensable ingredient of an unfair method of competition under the Federal 
Trade Commission Act. This statement was pure dictum because of the categorical 
holding of the Court that the Commission’s findings of combination were sup- 
ported by evidence.* 

The Beech-Nut case involved a complex system established by the Beech-Nut 
Packing Company for the purpose of policing violations of its “suggested” resale 
prices. The earlier decision in United States v. Colgate’ had held that it was 
lawful for a manufacturer to announce to its dealers suggested resale prices and 
further to announce a policy of refusing to sell to those dealers who did not com- 
ply with the suggestion, so long as no agreement was made and the dealer was 
free to comply or not, risking only the possibility of being cut off from further 
supplies by the manufacturer. 

The Beech-Nut Company followed the principle of the Colgate case but went 
further. It established a system involving black lists and white lists, encourage- 
ment of dealers to report price-cutters, reinstatement of previously cut off dealers 
upon satisfactory “assurances” that they would comply with the suggested prices 
in the future, and the general organization of all dealers to cooperate in main- 
taining the resale price policy of Beech-Nut. 

The case was decided upon an agreed statement of facts upon which the Com- 
mission felt constrained, for some reason, to make a specific finding that the 
merchandising conduct of Beech-Nut did not “constitute a contract or contracts 
whereby resale prices are fixed, maintained or enforced.”** The reviewing court 
was thus forced into the position of determining the legality or illegality of the 
system under the Federal Trade Commission Act, apart from any agreement, not- 
withstanding that the Commission might well have found that the cooperative 
activities between Beech-Nut and its dealers did constitute an agreement, com- 
bination or conspiracy. 

The Court upheld the Commission’s conclusion that the Beech-Nut system was 
an unfair method of competition, but it is noteworthy that the Court regarded the 
Commission's cease and desist order as too broad and modified it to prohibit only 
those activities of Beech-Nut which exceeded the simple suggestion of resale prices 
and arnouncement of a refusal-to-sell policy, sanctioned by the Colgate decision. 
Thus, the Court, unlike the Commission, was not prepared to deprive Beech-Nut 
of the independent right to use a lawful selling method merely because its prior 
use thereof had exceeded the bounds of legality by the addition of other practices 
involving active cooperation with its dealers. 

** 333 U. S. 683, 721 n. 19 (1948). 

** See Justice Burton dissenting, id. at 732-733. 

** 250 U. S. 300 (1919). 

** 257 U. S. 441, 455 (1922). 
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There seems little doubt that, in the Beech-Nut case, the cooperative activities 
of Beech-Nut and its dealers were in fact collusive, even though there were no 
formal written contracts with the dealers such as were condemned in Dr. Miles 
Medical Company v. Park & Sons Company®" The Commission's finding that 
the activities of Beech-Nut and its dealers did not constitute a “contract or con- 
tracts” may be taken to mean merely that there were no contracts of the Dr. Miles 
type, and the decision may then be rationalized on the principle that agreements 
in restraint of trade may readily be implied from evidence as direct as that in the 
Beech-Nut case. If not thus rationalized, the decision would seem to fit only the 
principle of a hard case making bad law. 

A majority of the Federal Trade Commission has taken the public position 
that:? 
Each seller may choose his own method of pricing provided that he does not conspire or 
agree with his competitors and provided that he does not discriminate in price in the 
manner prohibited by law and thereby injure competition or tend to create a monopoly. 
A seller may absorb freight or absorb part of his manufacturing costs or any other costs 
in order to in good faith meet an equally low price of a competitor. 


If an individual seller may do these things, the fact that two or more competing 
sellers do them independently should not be treated as an unfair method of com- 
petition under the principle of the Beech-Nut case. If there was evidence of agree- 
ment, then the agreement would be unlawful and should be prohibited. Evidence 
of agreement might be spelled out of activities of the respondents beyond the mere 
common use of a delivered pricing method with consciousness of such common 
use, just as the activities of Beech-Nut and its dealers beyond the mere announce- 
ment by Beech-Nut of suggested prices and a refusal-to-sell policy spelled out what 
was in essence an agreement, despite the Commission's finding that they did not 
constitute a “contract or contracts.” But, as in the Beech-Nut case, the cease and 
desist order should be modified if it prohibits any respondent from further use 
of delivered pricing in the absence of agreement or unlawful discrimination in 
such use. In this respect, it is submitted, the order in the Rigid Steel Conduit case 
went too far. 

The third major argument used by attorneys for the Commission in constructing 
the doctrine of “conscious parallelism of action” is that common, conscious use of 
the same delivered pricing method by competing members of an industry is analo- 
gous to the factual situations which impelled the courts to find the existence of 
conspiracies in restraint of trade in Interstate Circuit v. United States, Bigelow v. 
RKO Radio Pictures, and William Goldman Theatres, Inc. v. Loew's, Inc. 

The Interstate Circuit case arose out of a series of substantially identical contracts 
between defendant Interstate, an important motion picture exhibitor in Texas, and 


“* s20 U. S. 373 (1911). 
"Six. Doc. No. 27, 81st Cong.. 1st Sess. 62 (1949). 
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eight major motion picture distributors.” The District Court" found that the 
distributors had conspired among themselves and with Interstate with regard to 
these contracts, and further that the contracts themselves violated the Sherman Act. 
Appeal was taken directly to the Supreme Court, which affirmed.” 

Had the Supreme Court stopped with its holding that the trial court's finding 
of conspiracy among the distributors was supported by evidence, the case would 


** Defendant Interstate owned virtually all of the first-run moving picture theatres in six Texas cities. 
The court found that it and an affiliated company, also a defendant, “dominate the motion picture 
business in the cities where their theatres are located.” In‘ these cities, they were in competition with 
moving picture theatres that showed. Class A pictures in second runs (pictures shown for the second time 
in the same city), and also pictures below Class A in quality. Interstate generally charged 40 cents 
admission in its first-run theatres, while competing second-run theatres charged much lower prices, as 
low as 10 or 15 cents, and also sometimes offered double features. 

In July 1934 Interstate’s general manager wrote a letter to the local Texas branch managers of the 
eight major motion picture distributors, stating in substance that Interstate would have to cut its 40-cent 
admission price unless these distributors agreed that, in licensing their Class A films to second-run 
theatres in the cities concerned, they would require the latter not to charge less than 25 cents admission 
and not to run such films as part of any double feature program. The letter was a joint missive 
addressed to all of the branch managers of the eight distributors, each of whom received a copy of it. 

Each of the distributors’ branch managers disclaimed authority to make any such agreement with 
Interstate, and referred the matter to his principal. It appeared that conferences were then held by each 
distributor separately with Interstate, and eventually each distributor entered into a contract with Inter- 
state embodying substantially the terms of Interstate’s demand. There was no direct evidence that the 
distributors agreed or even conferred among themselves on the subject, but on the other hand no executive 
officer or other official of the distributors, except the branch managers, appeared as a witness. 

™ 20 F. Supp. 868 (N. D. Tex. 1937). 

"* With respect to the evidence from which the district court drew its inference of conspiracy, the 
Supreme Court said: 

“The trial court drew the inference of agreement from the nature of the proposals made on behalf 
of Interstate and Consolidated [Interstate's affiliate}; from the manner in which they were made; from 
the substantial unanimity of action taken upon them by the distributors; and from the fact that appellants 
did not call as witnesses any of the superior officials who negotiated the contracts with Interstate or any 
official who, in the normal course of business, would have had knowledge of the existence or non- 
existence of such an agreement among the distributors. . . .” 306 U. S. 208, 221 (1939). 

The Court pointed out that each of the distributors had received a copy of the Interstate letter which 
named on its face all of the distributors to whom it was sent. With respect to the subsequent unanimity 
of action by the distributors, the Court said: 

“. . It taxes credulity to believe that the several distributors would, in the circumstances, have 
accepted and put into operation with substantial unanimity such far-reaching changes in their business 
methods without some understanding that all were to join, and we reject as beyond the range of 
probability that it was the result of mere chance.” Id. at 223. 

With respect to appellants’ arguments that inferences other than that of agreement might be drawn 
from their acts, the Court said: 

“. . . we decline to speculate whether there may have been other and more legitimate reasons for such 
action not disclosed by the record, but which, if they existed, were known to appellants.” Id. at 225. 
(Italics supplied.) 

The Court adverted to the fact that appellants had failed to put on the witness stand any officer or 
person who knew or should have known of the existence or non-existence of any conspiracy among the 
distributors. It said that when the proof supported the inference of conspiracy the burden of going for- 
ward with evidence to explain or contradict it shifted to the appellants, but that they undertook to carry 
out that burden only by calling as witnesses their local branch managers each of whom testified that 
he had had no conferences with other distributors or their representatives. The Court then said: 

“. . . The failure under the circumstances to call as witnesses those officers who did have authority 
to act for the distributors and who were in a position to know whether they had acted in pursuance of 
an agreement is itself persuasive that their testimony, if given, would have been unfavorable to appel- 
lants. The production of weak evidence when strong is available can lead only to the conclusion that 
the strong would have been adverse. Clifton v. United States, 4 How. 242, 247. Silence then becomes 
evidence of the most convincing character [citing other cases].” Id. at 226. 
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have afforded little or no aid in the construction of the Federal Trade Commis- 
sion’s doctrine of “conscious parallelism of action,” although it does, of course, 
substantjate the undisputed doctrine that conspiracies can be found from circum- 
stantial evidence. The circumstantial evidence in the /nterstate case involved, how- 
ever, far more than mere parallel action and consciousness of it in a situation where 
parallel action is to be expected because induced by the legitimate desire to sell in 
distant markets and the necessity of meeting competitors’ prices in order to do so. 
The distributors in the Interstate case made drastic changes in their business prac- 
tices as the result of pressure put on them from the outside, ic., by Interstate. It 
is noteworthy that, in this part of its opinion, the Court supported the District 
Court’s finding that there had been a conspiracy among the distributors them- 
selves, apart from their independent conferences with Interstate, and did not indi- 
cate that in the absence of such a conspiracy, parallel action by the distributors 
would have been unlawful. In fact, the stress laid by the Court on the absence 
of testimony by the officers of the distributors implies that had such officers ex- 
plained away or rebutted the prima facie case of conspiracy created by the circum- 
stantial evidence in the record, the parallel action would have been lawful. 

The Court, however, did not stop with its holding that the District Court's 
finding of conspiracy was supported by the record, but continued with what it 
is submitted may be characterized as dictum;"* and it is this dictum which laid 
the foundation for the Federal Trade Commission's doctrine of “conscious paral- 


lelism of action” :"* 


While the District Court's finding of an agreement of the distributors among them- 
selves is supported by the evidence, we think that in the circumstances of this case such 
agreement for the imposition of the restrictions upon subsequent-run exhibitors was not a 
prerequisite to an unlawful conspiracy. It was enough that, knowing that concerted 
action was contemplated and invited, the distributors gave their adherence to the scheme 
and participated in it. Each distributor was advised that the others were asked to par- 
ticipate; each knew that cooperation was essential to the successful operation of the plan. 
They knew that the plan, if carried out, would result in a restraint of commerce, which, 
we will presently point out, was unreasonable within the meaning of the Sherman Act; 
and, knowing it, all participated in the plan. The evidence is persuasive that each dis- 
tributor early became aware that the others had joined. With that knowledge they re- 
newed the arrangement and carried it into effect for the two successive years. 

It is elementary that an unlawful conspiracy may be and often is formed without 
simultancous action or agreement on the part of the conspirators. Schenck v. United 
States, 253 Fed. 212, 213, aff'd 249 U. S. 47; Levey v. United States, 92 Fed. 2d 688, 691. 
Acceptance by competitors, without previous agreement, of an invitation to participate 
in a plan, the necessary consequences of which, if carried out, is restraint of interstate 
commerce, is sufficient to establish an unlawful conspiracy under the Sherman Act. East- 
ern States Lumber Assn. v. United States, 234 U. S. 600; Lawlor v. Loewe, 235 U. S. 

™ This is doubly true because, in addition to the holding of conspiracy, the Supreme Court sustained 
the lower court's judgment and decree upon the ground that each individual contract between a dis- 
tributor and Interstate was a contract in unreasonable restraint of trade, apart from any conspiracy 


among the distributors themselves. 
™ 306 U. S. 208, 226-7 (1939). 
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522, 534; American Column Co. v. United States, 257 U. S. 377; United States v. Ameri- 
can Linseed Oil Co., 262 U. S. 371. 


Certain highlights in the foregoing quotation should be kept in mind. First, 
the Court said that agreement among the distributors was not a prerequisite to an 
unlawful conspiracy “in the circumstances of this case.” Second, the knowledge 
imputed to the distributors was not mere knowledge that parallel action existed but 
knowledge that “concerted action was contemplated and invited.” Third, knowl- 
edge was required that the plan, if carried out, “would result in an [unreasonable] 
restraint of commerce.” 

Each of these elements would distinguish this case from a situation in which 
sellers independently and individually elected, for example, to sell at a price which 
was the same delivered anywhere in the United States or to sell on a basis whereby 
each equalized or absorbed freight with the others so as to sell in the others’ terri- 
tories. In such a situation, although parallel action would exist, it would not be 
“invited” and would not necessarily be “contemplated.” The condition would not 
suddenly come into existence as the result of a plan circulated by one of the sellers 
(or by an outsider) to all concerned. The situation would, moreover, be explain- 
able in the nature of the homogeneity of the product and the necessity for meeting 
competitors’ prices, and there is no reason why the sellers would not take the wit- 
ness stand, explain their individual and independent actions and the business rea- 
sons which motivated them, and thus rebut any inference of conspiracy. 

Moreover, in a simple delivered pricing situation of the type described, it could 
not validly be said that the sellers, although they might know of the parallel action 
in their industry (such knowledge being hard to avoid by an alert business man), 
would be chargeable with knowledge that such parallel action restrained trade 
unreasonably. Any argument to the contrary would have to be based on the Com- 
mission's apparent view that price uniformity restrains trade whether it is the result 
of conspiracy or competition, and the further view that where price uniformity 
exists under a delivered pricing method, it is the method of selling and not some- 
thing else that is the operating cause of it. We have already attempted to demon- 
strate the unsoundness of both theories. 

Thus, the Interstate Circuit decision does not justify the doctrine of “conscious 
parallelism of action” as the Commission would seek to apply it, i... by proof only 
of common use and common knowledge of the use of a delivered pricing method 
in an industry, plus evidence of the uniformity of prices. 

Language in the Bigelow and Goldman cases goes a little further in the direction 
of the Commission’s theory of “conscious parallelism of action” than does the 
language of the Interstate Circuit case, but the cases do not support the theory. 

The Bigelow case was a suit for treble damages under the Sherman and Clayton 
Acts based upon an alleged conspiracy among motion picture distributors in Chi- 
cago to maintain a distribution system under which minimum admission prices 
of theatres were fixed, and each theatre was classified as to the period when it might 
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exhibit feature films."* The case was tried before a jury on two alternative and 
mutually exclusive theories,"* one being that there was an unlawful conspiracy 
among the distributor-defendants to maintain the distribution system, and the other 
being that there was an unlawful conspiracy among the distributor-defendants (even 
though their maintenance of the system might be non-collusive) to discriminate 
against the plaintiffs’ theatre in the matter of its classification. The jury returned 
a general verdict for the plaintiffs and, on appeal, the Seventh Circuit Court of 
Appeals undertook, by deductive reasoning, to ascertain upon which of the two 
theories the jury had based its verdict. The court decided that the jury had based 
its verdict on the first theory (conspiracy to maintain the system) and that such 
verdict was supported by the evidence. However, it reversed the trial court's judg- 
ment with instructions to enter judgment for the defendants non obstante veredicto 
on the ground that the plaintiffs had not proved damages. Plaintiffs appealed to 
the Supreme Court, which held that the plaintiffs had proved damages and reversed 
the judgment of the court of appeals and affirmed that of the district court. 

There is nothing in the opinions of either the circuit court of appeals or the 
Supreme Court which sheds any light on the nature or scope of the evidence which 
was held to support the jury’s verdict of conspiracy to maintain the distribution 
system.’* The following statement of the circuit court of appeals is the one 
relied upon by the Federal Trade Commission as justification for its “conscious 
parallelism of action” doctrine :"* 

Knowing participation by competitors without previous agreement in a plan, the neces- 
sary consequences of which if carried out is unreasonable restraint of interstate commerce, 
is sufficient to establish an unlawful conspiracy. 


In support of this statement the court cited the dictum hereinbefore quoted from 
the Interstate Circuit case. However, without knowing the nature and scope of 
the evidence which was before the jury, the statement must be regarded as dictum, 
as it was in the Interstate Circuit case.™ 


8 Plaintiffs owned a theatre in a neighborhood section of the city which was in competition with 
theatres owned by the film distributor-defendants. Plaintiffs’ theatre, under the system, was not per- 
mitted to exhibit feature films until ten weeks after such films had completed their showing in the 
downtown Loop section of the city where the theatres were owned by the distributor-defendants. The 
distribution system was uniform in all of its details among the distributor-defendants, i.c., the same 
minimum admission prices were required by all distributor-defendants of cach class of theatres and their 
classification of theatres was uniform. Plaintiffs had sought, unsuccessfully, to have their theatre re- 
classified into a more favorable grouping so it could obtain feature pictures a shorter time after they had 
been shown in the Loop. 

"The circuit court of appeals held that the plaintiffs had admitted that the two theories were 
mutually exclusive, and thus bound themselves by the admission, whether the theories would otherwise 
have been so regarded or not. 

™? Beyond outlining the general nature of the motion picture industry, the details of the distribution 
system itself, the fact that all defendants used it, and the evidence regarding plaintiffs’ damages, neither 
court discussed the evidence at all, except that the circuit court of appeals said that “. . . no specific 
agreement to enter into such conspiracy on the part of the defendants was proven... .” 150 F. ad 
477, 882 (C. C. A. 7th 1945). This might, of course, mean wily that no direct proof of agreement was 
made but that there was sufficient circumstantial evidence beyond mere unanimity of action. 

™ i50 F. 2d 877, 882, 883 (C. C. A. 7th 1945). 

"* It is interesting that the circuit court of appeals distinguished two other cases: Gary Theatre Co. v. 
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It is evident that the decision neither of the circuit court of appeals nor of 
the Supreme Court™ in the Bigelow case, as written, can be said to have extended, 
or made into law, the original dictum in the Interstate Circuit case. 

The final case relied upon by the Commission to support its doctrine of “con- 
scious parallelism of action” is the Goldman case. Plaintiff Goldman, lessee of a 
downtown motion picture theatre in Philadelphia, was uniformly refused first-run 
films by all distributors, although it offered higher rental fees than the single ex- 
hibitor (Warner) which controlled all the other downtown theatres.” 

Plaintiff Goldman brought an action for an injunction and treble damages for 
violation by the defendants of Sections 1 and 2 of the Sherman Act. The trial 
court found that, with respect to Section 1, “Uniformity of action . . . without more, 
is not evidence of agreement or conspiracy.”** On the question of Section 2, the 
lower court held, in substance, that while the effect of the distributors’ contracts 
to lease first-run pictures only to Warner was to give Warner a monopoly of such 
pictures in Philadelphia, a monopoly of so small a part of commerce was not 
unlawful unless there was an intent to monopolize, which he found did not exist. 
He therefore entered judgment for defendants, and plaintiff appealed. 


Columbia Pictures Corp., 120 F. 2d 891 (C. C. A. 7th 1941) and Westway Theatre v. Twenticth Century 
Fox Film Corp., 30 F. Supp. 830 (Md. 1940), aff'd, 113 F. 2d 932 (C. C. A. 4th 1940) (in which the 
defendants had also followed an identical distribution system for moving pictures), on the ground that 
in each of those cases the district court had found no conspiracy and the circuit court of appeals was 
bound by such finding of fact. If, as a matter of law, “conscious parallelism of action” is tantamount 
to conspiracy, it would scem illogical to leave the trial courts and juries carte blanche discretion to decide 
either way on the subject. The inference is that in the Bigelow case there was at least circumstantial 
evidence of conspiracy beyond mere “conscious parallel action,” while in the Gary and Westway cases 
there was either no such additional evidence or evidence negativing any inference of conspiracy. 

*° The decision of the Supreme Court in the Bigelow case does not shed much light on the question 
under discussion. In that Court, the defendants abandoned their attack on the jury's finding of con- 
spiracy, and the sole question was whether the plaintiffs had proved damages. The Supreme Court 
did say: 

“There was evidence from which the jury could have found that respondents maintained in the 
Chicago district, by a conspiracy among themsclves, a discriminatory system of distributing motion pictures 
for showing in successive weeks of release... .” 327 U. S. 251, 255 (1946). 

And later it said: 

. evidence was introduccd in the course of the trial tending to show that respondents conspired 
to maintain the release system as part of a conspiracy to maintain minimum admission prices to be 
charged by exhibitors generally... ." Id. at 257. 

These statements are, again, some indication that the evidence before the jury went beyond that of 
mere “conscious parallelism of action.” 

** Distributors of motion pictures controlling the production and distribution of 80 per cent of the 
feature pictures available for distribution in the United States had contracts with a single exhibitor 
(Warner Brothers) owning seven first-run motion picture theatres in Philadelphia. These contracts re- 
quired the distributors to furnish first-run feature pictures only to Warner. Plaintiff, who had been in 
the motion picture exhibition business in Philadelphia for many years, rented a theatre in downtown 
Philadelphia suitable for the showing of first-run pictures. Before doing so, plaintiff was informed by 
one of the distributor-defendants that the latter would very likely lease him first-run pictures because 
it was dissatisfied with Warner Brothers. However, after renting the theatre, plaintiff applied to all of 
the distributors for first-run pictures and was uniformly refused by all, notwithstanding that it offered 
them higher rental fees than Warner Brothers. 

** 54 F. Supp. tors, 1013 (E. D. Pa. 1944). 
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The Third Circuit Court of Appeals reversed the. judgment and remanded the 
case to the district court to take evidence with respect to plaintiff's damages and 
to formulate an appropriate decree.™ 

The decision of the circuit court of appeals contains somewhat indiscriminate 
references to both “conspiracy” and “monopoly,” but appears clearly to have been 
based on a rejection of the lower court's holding that a local monopoly is not 
unlawful without specific intent to monopolize.** While Section 2 of the Sherman 
Act prohibits not only monopolization and attempts thereat but also combinations 
and conspiracies to monopolize, the decision of the Circuit Court of Appeals can 
be, and apparently is, rationalized on the theory that the effect of the contracts 
between the distributors and Warner gave Warner an absolute monopoly of a 
portion of interstate commerce, ic. the showing of first-run pictures in Philadel- 
phia, and that the limited nature of the monopoly did not exempt it from the 
Sherman Act. The court's discussion of conspiracy, therefore, may well be re- 
garded as dictum. However, it should not be ignored because it contains language 
relied upon by the Federal Trade Commission to support its “conscious parallelism 
of action” doctrine. The precise language is:*° 


Uniform participation by competitors in a particular system of doing business where 
each is aware of the other’s activities, the effect of which is restraint of interstate com- 
merce is sufficient to establish an unlawful conspiracy under the statutes before us. 


As to the conspiracy charge, the court noted that the plaintiff had put on proof 
of his own ability to operate a first-run theatre, the suitability of his theatre for 
first-run pictures, and the uniform refusal of each distributor to lease him (or 


anyone except Warner) first-run pictures. In addition the plaintiff showed that 
he had served interrogatories on each of the defendant distributors asking why it 
had refused him first-run pictures, and that their answers were evasive and not 
factual or responsive. One answered that its arrangement with Warner gave it 
“economic advantages”; another that it was “more advantageous”; a third that it 
was “desirable”; and a fourth that it was “very satisfactory”"—this in spite of the 
fact that plaintiff had offered them more money for first-run pictures than Warner. 

In view of this evidence,” the Goldman case, it is submitted, cannot be regarded 


** 150 F. 2d 738 (C. C. A. 3rd 1945). 

“That the circuit court based its decision on Section 2, not Section 1, of the Sherman Act is 
apparent from its opening statement: 

“The question we meet is whether plaintiff has supported its charge of illegal monopoly that de- 
fendants have violated Section 2 of the Sherman Act . . . in order to support an action for injunctive 
relief and triple damages under Section 4 of the Clayton Act. . .. Plaintiff relied too on Section 1 
of the Sherman Act... ; and while this section states an additional offense ‘the two sections overlap 
in the sense that a monopoly under Section 2 is a species of restraint of trade under Section 1." Id. at 
740. 

** Id. at 745. 

“©The court, commenting upon this evidence, said it showed that “there is concert of action in 
what has been done and that this concert could not possibly be sheer coincidence. We think there must 
have been some form of informal understanding.” Id. at 743. 

The Court then laid stress on the fact that defendants had put in no evidence at all to rebut or 
explain the inference of conspiracy, and cited and quoted from the Interstate Circuit decision on the 
failure of defendants in such situations to produce their responsible executive officers to testify. 
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as authority for the “conscious parallelism of action” doctrine, as the Federal Trade 
Commission would apply it to delivered pricing cases. Industry-wide use of de- 
livered pricing has been loosely characterized by the Commission's spokesmen as a 
“monopolistic” practice, but this charge has proceeded from the argument that de- 
livered pricing is the cause of price uniformity and that price uniformity is an 
evil in and of itself. In the Goldman case the result of the distributors’ contracts 
with Warner was a true monopoly, in the traditional sense of the term, even 
though it applied to a limited geographical area and a limited product. Knowl- 
edge of that fact on the part of the distributors was proved, but that knowledge 
is far different from the mere knowledge acquired by a business man from his 
dealings in the trade that he is using a delivered pricing method which is the same 
as his competitors and that, when he meets competitors’ prices, there will be price 
uniformity. 

The Goldman case may stand for the proposition that a seller may not safely 
make a contract to sell exclusively to one buyer if he knows that all other sellers 
are doing likewise with a resulting monopoly in that buyer. To the extent that the 
Goldman case enters the field of implied conspiracy, however, it must be limited 
to its facts, including the fact of actual monopoly and the fact that (as in the 
Interstate Circuit case) the defendants refused to testify in an effort to explain 
away the inference of an informal understanding. 


Ill 
Present Lecat Stratus oF Doctrine 
‘ However illogical may be thought the Commission’s position in adopting and 
advocating its “conscious parallelism of action” theory, as long as the Commission 


occupies its present status as a “body of experts” that theory cannot be lightly 
written off. The courts may be on the verge of changing the theory into a rule. 
That this has not yet occurred, but that latent possibilities exist is shown by exami- 
nation of (1) the Rigid Steel Conduit case, (2) the Supreme Court opinion in the 
Cement case, (3) a series of opinions of the Seventh Circuit Court of Appeals, and 
(4) the Crown Manufacturers case." 

The Rigid Steel Conduit case shows both the trend and its non-realization. On 
the one hand is a cease and desist order embodying the “conscious parallelism of 
action” theory, and affirmance of that order by both the Seventh Circuit Court of 
Appeals and the Supreme Court. On the other hand, the Supreme Court affirmed 
merely by virtue of a four-to-four vote. Neither court produced an opinion which 
really upholds the “conscious parallelism of action” theory,** and the Commission 
has disclaimed the apparent effect of the case as a precedent.” 

The Seventh Circuit Court of Appeals, in its opinion, obviously erred in basing 
its discussion of the Count II issues on the premise that: “In this situation, and 


** Bond Crown & Cork Co. v. Federal Trade Comm'n, 176 F. 2d 974 (C. C. A. 4th 1949). 
** See note 43 supra. 
** There was no opinion by the Supreme Court, of course. 
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indeed all parties to these proceedings agree, the legal question presented is identical 
with the one the Supreme Court considered in the Federal Trade Commission v. Ce- 
ment Institute case." The Rigid Steel Conduit case was argued to the Circuit Court of 
Appeals on January 1g, 1948, or several months before the Cement case was decided 
by the Supreme Court. The issues decided by the circuit court of appeals in the 
Cement case were (1) that the Commission failed to find a conspiracy, (2) that 
assuming adequate findings of a conspiracy the evidence did not support such 
findings, and (3) that in the absence of a conspiracy the use of the multiple basing 
point system by the cement industry did not constitute an unfair method of com- 
petition. It was this third issue decided by the circuit court of appeals to which 
the comparison was made when the Rigid Steel Conduit case was argued in that 
court. In subsequently deciding the Cement case, the Supreme Court held that 
there were findings of a conspiracy and that the evidence did support such findings, 
so that the Supreme Court, as Justice Burton's dissent points out,”’ did not reach 
the third issue which comprised the bulk of the lower court's opinion in the Cement 
case. 

Following this misapprehension, the circuit court of appeals in the Conduit case 
quoted from the Supreme Court opinion in the Cement case language which prob- 
ably is dictum and which certainly relates only to a minor collateral issue’? in that 
case :** 


. individual conduct, . . . which falls short of being a Sherman Act violation may 
as a matter of law constitute an “unfair method of competition” prohibited by the Trade 
Commission Act. A major purpose of that Act . . . was to enable the Commission to 
restrain practices as “unfair” which, although not yet having grown into Sherman 
Act dimensions, would most likely do so if left unrestraincd. The Commission and the 
courts were to determine what conduct, even though it might then be short of a Sher- 
man Act violation, was an “unfair method of competition.” 


Without further discussion the Seventh Circuit Court of Appeals then concluded 
that it could not say the Commission was wrong in holding that the individual use 
of the basing point method as used in the rigid steel conduit industry constituted 
an unfair method of competition. 

Thus the Seventh Circuit Court of Appeals did not discuss the merits or de- 
merits of the “conscious parallelism of action” theory, but apparently adopted the 
view that the Commission, as a “body of experts,” must be supported by the 
reviewing courts, 

Similarly, whatever significance the Supreme Court’s opinion in the Cement case 
may have in this connection lies in the broad insistence that the conclusions of 
the Federal Trade Commission must be accepted. There are two portions of the 
opinion which the Commission might cite in support of its “conscious parallelism 

*° 168 F. ad 175, 181 (C. C. A. 7th 1948). 

** See 333 U. S. 683, 737 (1948), dissenting opinion of Justice Burton. 

*® The question whether Cement Mfrs. Protective Ass'n \~ United States, 268 U. S. 588 (1925), was 


controlling, or relevant, as to the issucs in the instant case. 
** 168 F. 2d 175, 181 (C. C. A. 7th 1948). 
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of action” theory. One is that which was seized on by the Seventh Circuit Court 
of Appeals in its Rigid Steel Conduit opinion, quoted supra. The other, in sub- 
stance, was that the Commission was not wrong “in concluding that the delivered- 
price system as here used provides an effective instrument which, if left free for 
use of the respondents, would result in complete destruction of competition and 
the establishment of monopoly, in the cement industry. ... We uphold the Com- 
mission's conclusion that the basing point delivered price system employed by 
respondents is an unfair trade practice which the Trade Commission may sup- 
press.” This statement was followed by a footnote to the effect that existence 
of a combination is not an indispensable ingredient of an unfair method of 
compctition. 

Neither of these points scems, however, to be directly pertinent to the question 
of proof of implied conspiracy. Each seems rather to relate to possible authority 
of the Federal Trade Commission to prohibit entirely individual use of delivered 
price systems, which the Commission has disclaimed any intention of doing. How- 
ever, these statements might be used by the Commission to support its contention 
that collective use of a delivered price system for the purpose or with the effect of 
“matching” prices is an unfair method of competition, although independent de- 
livered price selling is not. The distinction between such a contention and the doc- 
trine of “conscious parallelism of action” is, for practical purposes, non-existent. 
Whether conspiracy is inferred automatically from a state of facts or such state of 
facts is held illegal per se would seem unimportant except to metaphysicians. 

In addition to the chance that the Commission may be granted power specif- 
cally to apply its “conscious parallelism of action” theory eo nomine, there is also 
some possibility that the Commission may achieve an equivalent authority indirectly 
by being supported in the calling of identical prices accompanied by delivered price 
selling a conspiracy instead of “conscious parallelism of action,” as the Commission 
originally asserted it might do.” In a group of recent court decisions there is 
a substantial quantity of dicta which, in the hands of clever brief writers and care- 
less opinion writers, might ultimately be the vehicle for importing the theory of 
“conscious parallelism of action” into the law by another name. These dicta occur 
in five opinions of the same court, the Seventh Circuit Court of Appeals, in five 
delivered pricing cases where actual conspiracy was found to exist. 

The first of this series is the Maltsters case. ‘There the Federal Trade Com- 
mission charged and found a direct price-fixing agreement, made effective in part 
through use of a Chicago-plus, or single basing point, system. Although the re- 
spondents were shown to have engaged in activities which under the substantial 
evidence rule seemingly would have warranted affirmance of the Commission's 
order without regard to the use of the delivered price system, the court said :** 


** 333 U. S. 683, 720-721 (1948). 

** Sec page 228 supra. 

** United States Maltsters Ass'n v. Federal Trace Comm'n, 152 F. 2d 161 (C. C. A. 7th 1945). 
*T Id. at 164. 
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The fact that petitioners utilized a system which enabled them to deliver malt at every 
point of destination at exactly the same price is a persuasive circumstance in itself. 
Especially is this so when it is considered that petitioners’ plants are located in four dif- 
ferent states and that the barley from which the malt is manufactured is procured trom 
eight or nine different states. 


The Maltsters case was followed, chronologically, by the Milk Can case,”* the 
Crepe Paper case,” the Rigid Steel Conduit case’ (that portion of the opinion 
dealing with Count I, the finding of a conspiracy), and the Book Paper case.'*' 
In the Book Paper case the Court came close to inviting the Commission to put 
the “conscious parallelism of action” theory into effect under a conspiracy label :'” 


The petitioners did with varying uniformity use the zoning system of price quoting, 
and the existence of this plan which equalizes delivered prices of competitors having 
widely different costs at a given destination, is strong evidence in itself of an agreement 
to use such plan. [Citing Rigid Steel Conduit and Crepe Paper cases.| Moreover, a 
uniform participation by competitors in a particular system of doing business, where 
each is aware of the others’ acts and where the effect is to restrain commerce, is sufficient 
to establish an unlawful conspiracy. [Citing the Goldman case.] 


It may be too much to hope that in future cases the courts will keep these quota- 
tions in their proper frame of reference. In each of those five cases there was a 
finding of a direct agreement to fix prices or otherwise restrain competition, There 
seems to have been ample evidence for the reviewing court to sustain the Commis- 
sion’s finding of direct conspiracy, under the substantial evidence rule, without 
considering the presence of the delivered price system. Therefore these cases do 


not deserve to (ulthough they may) be considered as precedents for the “conscious 
parellelism of action” theory. 


Finally, the Crown case’ directly extends the implied conspiracy doctrine fur- 
ther than any previous case, and to a point very little short of the degree herein 
referred to as “conscious parallelism of action.” The evidence which the Commis- 
sion found to show a conspiracy to fix prices and restrain competition, and which 
the Fourth Circuit Court of Appeals held sufficient to sustain such finding, con- 
sisted of, in addition to use of a freight equalization system'®* and uniformity of 


** Milk & Ice Cream Can Institute v. Federal Trade Comm'n, 152 F. 2d 478 (C. C. A. 7th 1946). 

** Fort Howard Paper Co. v. Federal Trade Comm'n, 156 F. 2d 899 (C. C. A. 7th 1946). 

Triangle Conduit & Cable Co. v. Federal Trade Comm'n, 168 F. 2d 175 (C. C. A. 7th 1948), 
aff'd per curiam sub nom. Clayton Mark & Co. v. Federal Trade Comm'n, 336 U. S. 956 (1949). 

”* Allied Paper Mills v. Federal Trade Comm'n, 168 F. 2d 600 (C. C. A. 7th 1948), cert. denied, 
336 U. S. 918 (1949). 

2 Id. at 607. (Italics supplied.) 

*°* This case arose out of a proceeding by the Commission (Docket No. 4602) against 13 manufac- 
turers of crowns (metal caps for beer and soft drink bottles) and their trade association. The complaint 
and the cease and desist order charged and prohibited only a conspiracy to fix prices and restrain com- 
petition, not containing any Count II, such as in the Rigid Steel Conduit case, raising the issue of indi- 
vidual delivered price selling as an unfair method of competition. The trial examiner had recommended 
dismissal of the complaint, having felt that the evidence showed no unlawful activities on the part of 
either the trade association or the member companies. 

“* Each manufacturer sold f.0.b. its own factory and announced that it would “equalize freight,” 
1.¢., lower its price sufficiently to compensate for the freight advantage of the competitor closest to the 
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prices,’®® the following: (1) Standardization through the trade association of colors 
and designs for “stock crowns” (crowns for soft drinks which show only the name 
of the drink and not the name of the bottler); (2) discussion at a trade asso- 
ciation meeting in 1928 of a standard sales contract the provisions of which, al- 
though the contract was never adopted and used, were followed in large part by 
the various manufacturers;'*’ and (3) a series of patent license agreements between 
the largest manufacturer in the industry and other manufacturers, which agree- 
ments required the licensees not to sell at prices lower than those of the licensor, 
and in connection therewith the furnishing of price information by the licensor to 
the other manufacturers (this price maintenance provision of the patent licenses 
was eliminated prior to institution of the proceedings by the Commission). 

The significance of the Crown case in relation to “conscious parallelism of 
action” is twofold: 

First, it demonstrates with added emphasis the attitude of reviewing courts that 
the inferring by the Commission of a conspiracy must not be set aside except under 
the most extreme circumstances. In this-case there was less substantial evidence 
to support the inference than in any previous delivered price case. Also, there was 
no evidence whatsoever that an improper purpose underlay any of the five practices 
relied on, and there was some evidence of a “normal business reason” for each. 
However, the court said, “It is argued that all this is the result of the free play of 
economic forces, but the’ Commission did not think so; and this is just the sort 
of question that Congress intended the Commission to decide”'®* (followed by a 
quotation from the Cement opinion). 

Second, it demonstrates the power of the Commission to infer a conspiracy in 
virtually any industry where there is delivered price selling. Where delivered price 
selling is found, there is ordinarily a homogeneous or standardized product and 
there is ordinarily a high degree of price uniformity. These are the elements men- 
customer's delivery point, if any. There was no evidence of any kind in the record of any agreement 
to establish or continue this mcthod of selling, an important difference from the Cement case. 

*°* There was some evidence in the record that crown prices had been kept down in recent years 
below what they otherwise might have been by pressure from bottlers of 5-cent soft drinks who desired 
to maintain the §-cent selling price in the face of rising costs. The court obviously was impressed not 
only by the uniformity of prices among the respondents but also by the price rigidity—no change in 
prices from late 1938 until the closing of the record in 1947. In stressing this point the court did 
not mention the effect of OPA during five years of this period nor the 5-cent drink factor. Examination 
of the opinion as a whole leaves a doubt that absence of this price rigidity would have caused a different 
holding by the court. 

°° The trial examiner found that such standardization was for the convenience of bottlers and users 
of carbonated beverages and had nothing whatsoever to do with price fixing The findings of fact of 
the Commission, without reciting any evidence that the standardization program was for the purpose of 
price fixing, merely recite that buyers of stock crowns could not obtain any advantage in price by reason 
of competition among the manufacturers in the realm of design, combinations of colors or appearance, 
and the Commissioners inferred an understanding and combination to fix prices. 

*°' The draft of the contract embodied practices in effect prior to that time, so the fact that they 
were thereafter followed does not indicate any change of business methods toward new and greater 


uniformity. 
78 176 F. 2d 974, 981. 
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tioned by the court in its summarization.'"” Until now, these three circumstances 
in conjunction have not been generally regarded as necessarily indicating a con 
spiracy. Yet under this case the Federal Trade Commission seems to have dis- 
cretion so to find. Here is new support for Commissioner Mason's vision of 
thousands of potential respondents.''® 

The implication from this group of recent cases, together with the failure of 
Congress to agree on any delivered price legislation during the past year, is that 
for the immediate future thi portion of the body of antitrust law will be shaped 
mainly by the policy makers at the Federal Trade Commission. 

It is not improbable that the Commission will jettison the phrase “conscious 
parallelism of action” while retaining the principle. 

This change of approach is foreshadowed by numerous official statements by 
the Commission, and semi-official statements by members of the Commission's staff, 
during the year following the coining of the phrase.'"' As has been noted, the 
policy statement itself paves the way for substitution of the word “conspiracy.” 
Possibly some softer sounding word such as “understanding” may come into more 
common use.''? The phrase “tacit conspiracy” has been used by Mr. Corwin D. 
Edwards, Director of the Bureau of Industrial Economics of the Federal Trade 
Commission, in an exposition''* on this subject which, as a possible guide to the 
current and future attitude of the Commission, deserves the most careful con- 
sideration and evaluation. 


IV 
Proscem Creatrep By Doctrine 


Although “conscious parallelism of action” has not yet achieved the status of 
a legal principle, the trend in that direction has reached a point which requires 
general awareness of its implications. Such awareness should bring an overwhelm- 
ing demand for abandonment of this theory. 

Culmination of the trend toward acceptance of the “conscious parallelism of 
action” theory means mandatory uniform f.o.b. mill pricing just as surely as does 
culmination of the trend embodied in the recent series of cases’ under the 
Robinson-Patman Act dealing with delivered pricing. 

Anything other than uniform f.o.b. mill pricing requires that sellers in most 
industries have the right to adjust their prices by amounts exactly necessary to 

°° Id. at 979. Nor are the other two clements which are found here uncommon circumstances. 

“° Hearings, supra note 6, at 66-72. 

"1 See note 7 supra. 

™® See par. 13 of Commission's findings in the Crown case, supra note 87. at 976. 

™* Edwards, sepra note 21. 

™** Federal Trade Comm'n v. Morton Salt Co., 334 U. S. 37 (1948); Federal Trade Comm'n v. 
Cement Institute, 333 U. S. 683 (1948): Corn Products Refining Ci. v. Federal Trade Comm'n, 324 
U. S. 726 (1945); Federal Trade Comm'n v. A. E. Staley Mfg. Co., 324 U. S. 746 (1945); Standard 
Oil Co. v. Federal Trade Comni'n, 173 F, 2d 210 (C. C. A. 7th 1949); see Corn Products Refining Co., 


FTC Docket No. 5502 (opinion of Commissioner Mason concurring in order denying motion to dismiss 
complaint dated July 12, 1949). 
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overcome the freight advantage of competitors." This may be done by what is 
broadly called “freight absorption” or may take some other form. Inevitably it 
must be systematic, and ordinarily it will result in substantial identity of published 
(list) prices at any particular delivery point. As a practical business matter,'’* there 
is no middle ground between uniform f.0.b. mill pricing and “systematically match- 
ing delivered price quotations” as that phrase is used by the Federal Trade Com- 
mission,""’ except perhaps in industries with non-homogeneous products. 

Such “matching” cannot be avoided. If A Company wants to do business in 
the territory adjacent to B Company's plant, A Company must announce to these 
prospective customers (or instruct its salesmen) that it will reduce its delivered 
prices by the amount of B Company's freight advantage."** Thus A is “matching” 
B's prices. Nor is there anything reciprocal—in any improper sense—in this situ- 
ation. B is powerless to prevent A from invading B’s territory by such freight 
absorption, and A powerless to prevent B from doing the same thing. The only 
thing B could do would be to lower its f.o.b. mill price to a point which would 
require A to absorb so much freight as to make it unprofitable to do so. In actual 
situations this is ordinarily not feasible. In most, if not all, industries where 
delivered price methods are used, the freight between plants is a relatively small 
portion of the total price, or there is some other precluding circumstance, such as a 
constant shifting of predominant demand areas, seasonally or otherwise. 

It is mot necessary to debate here the economic merits of uniform fob. mill 
selling. It is assumed that mandatory uniform f.o.b. mill pricing is not desirable 
as a matter of public policy. This assumption is supported by Congressional senti- 
ment''® displayed since the Cement decision. 

Continuously since that opinion was announced on April 26, 1948, Congress has 
been wrestling with the problem of “re-legalizing” geographical competition 

** This discussion relates, of course, to the considerable number of commodities generally referred 
to as homogencous or standardized. 

**® Any doubts as to the utter impracticability of non-systematic freight an should be dispelled 
by study of the testimony of a great many witnesses from a considerable number of industries before 
the Trade Policies Subcommittee of the Senate Committee on Interstate and Foreign Commerce pursuant 
to S. Res. 241, 80th Cong., 2d Sess. (1948). 

“"* The phrase derives its connotation in large part from its use in the Rigid Steel Conduit case. 
See note 40 supra. The Commission has consistently striven to ignore the significance of non-identity 
of actual off-list selling prices as contrasted to identity of published prices. It has sometimes asserted 
that off-list selling merely constitutes instances of failure of a conspiracy to function. 

In our opinion too much emphasis has been placed on sealed bids to Government agencies. See 
Justice Burton's dissenting opinion in the Cement case, supra note 15, at 736 n. 8. Too little credence 
has been given by the Commission to contentions of respondents that they have not bid at less than 
published prices because of a fear that such action would lead their commercial customers to press for 
similar price reductions. A recent example of the validity of this position is found in a news story to 
the effect that lower prices bid to the Air Force on serge cloth had aroused hopes of men’s clothing 
manufacturers that they could obtain worsted at lowcr prices. N. Y. Journal of Commerce, July 15, 
1949, P. 13, col. 3. 

™* Any lesser 


reduction presumably would not enable A Company to make any sales. A greater 
reduction would raise a Robinson-Patman Act problem. 


""'Sew. Doc. No. 27, 81st Cong., 1st Sess. 64 (1949); H. R. Rep. No. 869, 81st Cong., rst Sess. 
2 (1949). 
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through delivered price selling. Attention has been focused, however, on amend- 
ing the Robinson-Patman Act, and no real effort has been made to deal with the 
equally serious problem of the “conscious parallelism of action” theory under Sec- 
tion 5 of the Federal Trade Commission Act. 

True, S. 236"*° made a stab at tackling this problem, and S. 1008'** also proposes 
an amendment of Section 5. But it is highly doubtful that either bill, if enacted, 
could prevent the Commission, as long as the present attitude continues, from 
applying the “conscious parallelism of action” theory. 

Therefore, since “conscious parallelism of action” will ultimately require uni- 
form f.o.b. mill pricing, and since mandatory uniform f.o.b. mill pricing is not 
desired, the crucial question is how to put an end to the “conscious parallelism of 
action” theory.'** The problem is how to kill the weed itself, making sure that 
it does not continue to flourish under a new name. 


Vv 


Tue SoLuTiIon oF THE ProsLem 


This problem may be dealt with by the Congress, by the courts, and by the 
Commission itself. Under the circumstances, positive action by all three seems 
called for. 


A. The Congress 


It would be unfortunate should the Congress be forced to deal alone with this: 
whole problem. In addition to the practical difficulty of overcoming the uncom- 
prehending political objections to “weakening the antitrust laws,” the obstacle of 


legislative draftsmanship seems to be considerable. 

It would be a ticklish undertaking indeed to attempt to draft legislation which 
would prevent a stubborn Commission and stubborn courts from following the lure 
of “conscious parallelism of action,” without at the same time imposing unwar- 
ranted restrictions upon the power to find conspiracies from substantial, though 
circumstantial, evidence. It would not be adequate merely to provide, along the 
lines of S. 236, that common use of a delivered price system shall not alone be con- 
sidered proof of a conspiracy, but that this fact may be considered as evidence of 
conspiracy in conjunction ‘with other evidence. The effect of such a statute could 
too easily be avoided by more or less evidence of other common but non-conspira- 
torial business practices.’?* 

The role of Congress probably stops at merely making clear the Congressional 
policy in general terms. The preamble to S. 236'** is one way this might be done. 

*# 81st Cong., 1st Sess. (1949). 

“81st Cong., 1st Sess. (as passed by the Senate, 1949). 

199 Amendment of the Robinson-Patman Act to forestall mandatory f£.0.b. mill pricing via that route 
is equally necessary, of course. 

188 See discussion of the Crown case, supra, pp. 250-252. 


196 “Section 1. In order to permit the treatment of transportation costs in interstate commerce to 
contribute to the promotion of competition in American industry among all sellers for the business of all 
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Or the policy declaration might be stronger, amounting to specific enactment of 
the rule of reason. The Commission and the courts, it is hoped, would apply that 
policy in individual case situations. 

Because the trend toward “conscious parallelism of action” has gone so far in 
decisions of the Commission and reviewing courts, a Congressional declaration of 
policy is probably essential. Congress should also play a watchdog role to see that 
its policy is being followed. If necessary thereafter, more detailed substantive 
legislation should be attempted. 


B. The Federal Trade Commission 


The problem can best be solved by reorientation within the Federal Trade Com- 
mission. This involves several steps: (1) abandonment of the views that delivered 
price selling is economically bad and inherently collusive; (2) abandonment of the 
“conscious parallelism of action” theory; and (3) adoption of a “rule of reason” 
approach to cases involving industry-wide delivered price selling. 

The phrase “rule of reason” may not be an altogether happy one in this con- 
nection but is used here for want of a better. This phrase, of course, connotes the 
existence of a restraint on trade or competition and the determination whether such 
restraint is unreasonable.’** In delivered price cases the basic question is whether 
there is any restraint. As to implied conspiracies, the term “rule of reason,” 
as here used, means requiring more proof than coincidental use of ordinary, reason- 
able (with reference to self-interest) business practices, looxing under the surface 
to weigh special circumstances of the industry involved, and searching for rather 
than assuming the facts as to injury to the public.’** Further, there should be 


buyers; to safeguard and secure to American workers continued employment in the areas in which they 
now make their homes; to promote the full development of our national resources, particularly in 
presently sparsely settled areas, and effectively to utilize the vast transportation systems of the United 
States, it is the policy of the Federal Government— 

“(a) to develop a consistent and coordinated program of promoting competition, as affected by 
transportation costs, in interstate commerce, by the Federal Trade Commission, the Civil Aeronautics 
Board, the Post Office Department, and the Interstate Commerce Commission; 

“(b) to foster competitive private enterprise by the treatment of transportation costs in interstate 
commerce so that access to distant markets may be available, when economically feasible, to any com- 


Commerce Commission to continue and extend the policy of pro- 
moting regional and sectional competition by the establishment of appropriate transportation rates where 
required and in the best interests of the national economy; 

“(d) to clarify the practice by the Federal Trade Commission which will permit all competing 
sellers to have access to distant markets by directing the treatment of transportation costs in interstate 
commerce to promote competition; 

“(e) to prohibit the requiring of the sale of products at f.o.b. factory or mill prices, where buyer 
and seller do not choose to transact business on such terms; and 

“(f) to insure to all consumers the advantages of active competition in distribution of all products.” 

*® United States v. American Tobacco Co., 221 U. S. 106, 179-80 (1911). 

*8* General statements by the Commissioners to the Trade Policies Subcommittee of the Senate 
Commuttee on Interstate and Foreign Commerce, created pursuant to S. Res. 241, 80th Cong., 2d Sess. 
(1948), appear to indicate more of such searching than is indicated by analysis of recent decisions of 
the Commission. 
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consideration of the positive, not merely the negative, effects of complying with the 
Commission’s cease and desist orders.'*” 

It has frequently been said that the courts are not equipped to make the eco- 
nomic determinations required in applying the rule of reason.’** But the principal 
reason for the creation of the Federal Trade Commission was to have an agency 
so equipped. If the Commission refuses to exercise this responsibility, and applies 
to Section 5 cases the per se doctrines of Sherman Act cases, then consideration 
should be given to vesting sole jurisdiction of conspiracy cases in the district 
courts” in order to give respondents the protection of jury trial, rules of evidence, 
proof by preponderance of the evidence, etc. 

The Federal Trade Commissioners should ponder on the words of Justice Jack- 
son in his concurring opinion in the Krulewitch case.*° These thought-provoking 
words apply equally to findings of a conspiracy and findings of participation by 
“fringe” conspirators.’** 

Our experience with conspiracy cases in the antitrust field has convinced us that 
unlawful collusion is not nearly so difficult to prove as is popularly supposed.'** 
Few businessmen are either willing liars or adroit ones. Where collusion exists a 
reasonably competent trial attorney, having available the fruits of a reasonably effi- 
cient field investigation, should have no great difficulty in obtaining enough admis- 
sions by examining the businessmen involved, and their correspondence, to establish 
the existence of the conspiracy either by direct evidence or by circumstantial evi- 
dence so strong as to be almost the equivalent. 

The present difficulty with the position of the Commission in this regard is that 
it wants to be able to apply the “conscious parallelism of action” theory where 
there is no conspiracy. The difficulty results from the fact that the Commission 
has been controlled by economic views inconsistent with the policies of Congress 
as to price leadership and competition on a geographic basis. 

Hope for adoption of the “rule of reason” approach by the Commission seems 
to rest mainly on the views of the new Commissioners. The hope cannot be 
realized unless the new members of the Commission have or acquire sufficient back- 
ground in the field of trade regulation to grasp the problem involved and sufficient 
force of personality not to be subservient to the lawyers and economists on their 
staff. 

187 See Clark, The Law and Economics of Basing Points: Appraisal and Proposals, 39 Am. Econ. 
Rev. 430, 446-447 (1949); cf. Oppenheim, Should the Robinson-Patman Act be Amended? in CCH, 
Rosinson-Parman Act Symposium, Section on Foopo, Davo anp Cosmetic Law or THe New Yoax 
Stare Bar Ass'n 141 (1948). 

198 Cf. Federal Trade Comm'n v. Keppel & Bros., 291 U. S. 304, 314 (1934). 

*#° Statement on S. 1008 submitted to the Subcommittee of Senate Judiciary Committee by Raymond 
S. Smethurst, Counsel for NAM, in Hearings, supra note 36, at 120. 

**° Krulewitch v. United States, 336 U. S. 440, 445 (1949). 

#2 Compare the differing views in the Cement case, of the Supreme Court (333 U. S. at 719-720) 
and the Court of Appeals for the Seventh Circuit (157 F. 2d at 551-555). See also Justice Burton's 
dissenting opinion (333 U. S. at 736-737). 


**8 See statement of John D. Clark, in Hearings before the Subcommittee on Study of Monopoly 
Power of the House |udiciary Committee, 81st Cong., 2d Sess. (1949). 
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The Supreme Court and the United States Courts of Appeal can make their 
contribution by performing their function of judicial review in the real sense in- 
tended by Congress."** A conscientious court can, without too much difficulty, 
require the Commission to depend on factually supported conclusions instead of 
mere theories.** 

Also, the ever-present problem of careful opinion writing is particularly aggra- 
vated in delivered price cases. The Supreme Court’s Cement opinion has been 
severely criticized by various members of Congress.*® The group of delivered 
price-conspiracy opinions of the Seventh Circuit Court of Appeals'®* obviously 
shows need for more understanding of the underlying situation. 

Awareness on the part of these courts of the basic Congressional policy toward 
the bona fide delivered price meeting of competition, and insistence that Federal 
Trade Commission personnel do not substitute therefor their own theories, would 
relieve Congress of the difficult task of legislating specifically against “conscious 
parallelism of action.” The problem is of such magnitude that if the Commission 
and the courts do not solve it in a reasonable manner, Congress must sooner or 
later become convinced of the necessity for substantive legislation. 

#8 See the dissenting opinion of Justice Jackson in Federal Trade Comm'n v. Morton Salt Co., 334 
U. S. 37, 58 (1948). 

*** The most recent example is Tag Mfrs. Institute v. Federal Trade Comm'n, 174 F. 2d 452 
(C. C. A. 1st 1949). 

** 95 Cong. Rec. 7157-7158 (May 31, 1949); id. at 9164, 9168 (July 6, 1949); sd. at 9233-9234, 
9237 (July 7, 1949); id. at 11554 (Aug. 12, 1949); H. R. Rep. No. 869, 81st Cong., 1st Sess. 1 


(1949); Sen. Doc. No. 27, 81st Cong., 1st Sess. 5 (1949). 
*** See notes 96-101 supra. 





[Law and Contemporary Problems, Duke University (Vol. 15, No. 2)] 


THE POLITICS OF BASING POINT LEGISLATION 
Eart LatHaM*® 


The Cement case of 1948 was decided in April of that year.’ It outlawed a more 
or less obvious form of price fixing by conspiracy to use a basing point system in 
forbidden ways. The case aroused an immediate controversy and a din of conflict- 
ing counsels was raised. Few cared or dared to attack the principal holding directly. 
Many said they saw in dicta a covert menace to free and independent enterprise. 
It was asserted that the law now required all sellers to quote prices f.0.b. mill, and 
that it inhibited every enterpriser from ever meeting the lower price of a competitor. 
By December, 1948, a former chairman of the Federal Trade Commission was 
moved to say of this view, that he had to agree with Mr. Bumble: “If the law sup- 
poses that, the law is a ass, a idiot.”? 

This essay concerns itself with the drive to have Congress take legislative action 
to “clarify” the law which was assumedly made unclear by the Cement case of 
1948. The movement began with the creation of the Capehart Committee in the 
closing months of the Second Session of the Eightieth Congress, and ended in stale- 


mate (perhaps only temporary) in the closing days of the First Session of the Eighty- 
first Congress. The sequence of events provides an excellent case study of the way 
in which public policy was formulated in a controversial and technical field where 
strong and weighty interests have vested. 


I 
OvERTURE TO THE CaPEHART COMMITTEE 


Representatives from the great steel state of Pennsylvania acted quickly after the 
Cement case of 1948. Both Representative Francis E. Walter and Senator Francis 
S. Myers introduced bills in the House and Senate respectively to provide a mora- 
torium on further proceedings under the decision and to authorize an investigation 
of its effects.2 Senator Capehart of Indiana, however, had also introduced a reso- 
lution to investigate the impact of the Cement decision on consumers and business.‘ 


* Joseph B. Eastman Professor of Political Science, Amherst College, Amherst, Mass. 

’ Federal Trade Comm'n v. Cement Institute, 333 U. S. 683 (1948). 

* Robert Elliott Freer, Let's Stop Kicking the Anti-Trust Laws Around, remarks prepared for deliv- 
ery before the Sales Executives Club of New York, Roosevelt Hotel, New York City, December 7, 1948. 
N. Y. Times, Dec. 8, 1948, p. 49, col. 2. Some currency had been given to this view by another 
member of the Federal Trade Commission, Lowell Mason. See remarks of Lowell B. Mason before the 
Boston Conference on Distribution, Boston, Mass., Oct. 26, 1948. A statement released to the press 
in the name of the Federal Trade Commission, however, denied that the law forbade freight absorption 
or prevented mecting compctitor’s prices. See FTC, Norice to rue Srarr, In Re: Commission Poricy 
Towarp Geocrapnic Pricinc Practices (October 12, 1948). 

*H. R. 2222 and S. 1008, 81st Cong., 1st Sess. (1949); 95 Cong. *ec. 9168 (July 6, 1949). 

*S. Res. 241, 8oth Cong., 1st Sess. (1948), introduced by Senator Capehart and referred to the 
Senate Committee on Interstate and Foreign Commerce, 94 Cong. Rec. 6158 (May 18, 1948); reported 
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Since the Walter, Myers, and Capehart resolutions all provided substantially for the 
same thing, a conference was arranged between Walter, the majority floor leader 
(Halleck of Indiana), and the chairman of the House Committee on the Judiciary to 
clear the brief tangle. Representative Walter in the House agreed not to press his 
resolution in that body and withdrew in favor of the Senate hearing which had 
been authorized by the Capehart resolution. If the House and the Senate had run 
hearings on the same subject at the same time, there would undoubtedly have been 
a duplication of witnesses and testimony. 

The reaction of the steel industry to the Cement case was at first mixed, with 
opinion divided as to next steps for steel. The Cement case had outlawed con- 
spiratorial use of a multiple basing point system of delivered prices among cement 
companies. The chairman of United States Steel said that its subsidiary, Universal 
Atlas Cement Company, would comply with the Court's order. The big question 
was whether the Court's decision affected the use of basing point formulas in 
pricing steel. Some wanted to await the outcome of the Federal Trade Commis- 
sion’s case against the manufacturers of rigid steel conduit, and others wanted to 
press for Congressional legislation immediately, to protect the steel industry's pricing 
system, even though the question of its legality was then in the processes of liti- 
gation. By June, 1948, there were strong rumors that the steel industry would press 
for legislation to protect the basing point system in steel. It was the opinion of 
Senator Morse that the steel industry intended not merely to have the existing law 
“clarified” but to validate the basing point system in steel, whatever the meaning 
of the existing law.” 

The point is of some importance because Senator Capehart repeatedly asserted 
that the existing law was so confused that clarification was necessary, and that 
businessmen should be informed by Congress that it was legal and proper for them 
to absorb freight in quoting prices to buyers. This was also the official theory of 
the O’Mahoney Bill which was introduced in the First Session of the Eighty-first 
Congress, and which will be discussed more fully below.* It is difficult, if not 
impossible, to ascertain with exactness the intention of the steel industry in this 
matter, but there is certainly a sense in which it could be argued that the trouble 
with the existing law was not that it was unclear, but that it was becoming pain- 
fully clear, and that the hope of practitioners of the basing point system was not to 
clarify the trend, but to reverse it. Some supporters of the O'Mahoney Bill at 
least thought they were making basing point systems safe.’® 
with amendments (Sen. Rep. No. 1566) and referred to the Committee on Rules and Administration, 
94 Cong. Rec. 7501 (June 4, 1948); reported back, 94 Cong. Rec. 7949 (June 10, 1948); passed Senate 
as amended, 94 Cong. Rec. 7949 (June 10, 1948). 

* 95 Cong. Rec. 7949 (June 10, 1948). 

*For a description of these events, see speech of Senator Wayne Morse of Oregon, 95 Cong. Rec. 
7162-7169 (May 31, 1949). 

"95 Cong. Rec. 7163 (May 31, 1949). 

* See pages 292 ff. infra. 


* For a good statement of the meaning of the law, see Note, 58 Yare L. J. 426 (1949). 
*° See remarks of Representative Crawford of Michigan on the floor of the House: “. . . i 
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On July 7, 1948, United States Steel abandoned the basing point system of deliv- 
ered prices and changed to f0.b. mill." Although the steel industry was not re- 
quired by the Cement case to go f.0.b.,"* and although the steel industry was shown 
by one witness to have gone on an f.o.b. basis before the Cement case in some in- 
stances,'* the impression became fairly widespread that the Supreme Court had 
forced the steel producers to require their customers to pay the freight."* It is 
interesting that although the steel industry (which was not involved) seemed to feel 
it necessary to go f.0.b., one of the respondents in the Cement case, according to its 
attorney, continued to sell cement priced and delivered at destination."® The new 
policy of United States Steel raised the price of steel several dollars a ton."* Accord- 
ing to one of the witnesses before the House Small Business Committee in the 
summer of 1949, the change to f.o.b. pricing actually made the cost to the steel com- 
panies go down §1.00 a ton.’’ A professor of political economy at Johns Hopkins 
University termed the steel company action an “attempt to deceive the consumers 


basing point system is done away with, in accordance with the decisions of the Supreme Court, then 
I think we will have worse conditions from the standpoint of the cxpansion of monopolies and the 
destruction of small enterprise. . . .” 95 Conc. Rec. 9164-9165 (July 6, 1949). And further, “I 
see nothing whatsoever in-the basing point system which destroys competition.” [bid. See also remarks 
of Representative Walter of Pennsylvania, in which he said that the opponents of the O'Mahoney bill 
are those who oppose basing point systems. Jd. at 9168. At another place Representative Walter said 
that the bill did not “reestablish” the basing point system but failed to answer directly whether it 
prohibited basing point systems from being reestablished. /d. at 9169. The Department of Justice repre- 
sentative, testifying before the House Judiciary Committee, referred to the bill as basing point legislation 
without rebuke. Hearings before Subcommittee No. 1 of the House Committee on the Judiciary on 
S. 1008, 81st Cong., ist Sess. 13 (1949) (hereinafter cited as H. R. Hearings on S. 1008). 

"The Wall Suect Journal quoted an unidentified manufacturer as saying, “The pressure on Con- 
gress to pass legislation making freight absorption a legal business practice probably will be terrific as a 
result of United States Stecl’s action. For a lot of stcel users, it means higher prices; many toes will be 
pinched. Apparently steel officials felt they couldn’t win their price case before the courts, so they're 
using this means to take it to the people.” Wall Strect Journal, July 8, 1949, p. 1, col. 6. Fortune 
said two months later, “. . . as a general rule business has far more to gain through placing its faith 
in the slow interpretation of law by the courts than in political action. The latter is apt to yield more 
confusion and bitterness. The former, however difficult, can give the kind of continuity that makes 
industrial democracy possible.” Fortune, September 1948, p. 79. 

** Sce Corwin Edwards, New England Council Speech, September 18, 1948: “The Commission has 
no authority to require businessmen two sell f.o.b. mill or to impose upon them any other specific pricing 
practice.” 

** Testimony of Otis Brubaker, United Steelworkers of America, CIO, in Hearings before a Subcom- 
mittee of the Senate Committee on the judiciary on S. 1008, ist Cong., 1st Sess. 20 (1949) (hereinafter 
cited as Senate Hearings on S. 1008). The Senate Small Business Committee report, “Changes in Dis- 
tribution of Steel,” accepted by Wherry and Martin, shows the same thing. Hearings, supra, at 20. 
See reaction of Senator Myers in Hearings before a Subcommittee of the Senate Committee on Interstate 
and Foreign Commerce on S. 236, 81st Cong., 1st Sess. 221 (1949) (hereinafter cited as Senate Hearings 
on S. 236). 

** See the census of views taken by the National Small Business Men's Association, in Hearings before 
a Subcommittee of the Senate Commitice on Interstate and Foreign Commerce on S. Res. 241, %oth 
Cong., 2d Sess. 30-49 (1948) (hereinafter cited as Senate Hearings on S. Res. 241), where some of those 
answering thought that the Supreme Court had specifically forced the steel industry into its action. 

** Testimony of Edward A. Zimmerman, in Senate Hearings on S. 236, at 247. 

** Testimony of Otis Brubaker, Senate Hearings on S. 236, at 195. Mr. Coyle estimated the increase 
at $9 a ton. See note 17, infra. 

** Statement of David Cushman Coyle, in Hearings before the House Select Committee on Small 
Business, 81st Cong., ust Sess. 97 (1949) (hereincfter cited as Small Business Committee Hearings). 
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by telling them that freight absorption was unlawful and that delivered prices were, 
therefore, necessarily higher than before.”"* 

Whatever may have been the motivation behind the decision to adopt f.o.b. 
pricing, the effect upon the customers of steel producing companies was rapid, loud, 
and insistent. A clamor was raised for legislative action, which the steel companies 
encouraged by direct solicitation."* There was also evidence that dissident customers 
were reluctant to identify themselves because they might be disciplined by their 
suppliers. The Washington correspondent of the Rocky Mountain News discov- 
ered a public relations firm that had been hired at a compensation of at least $11,000 
a month and expenses to get the law amended. According to his account, a National 
Competitive Committee was established with local chapters, and agents were sent 
about the country to organize others. The firm is said to have stood ready to per- 
form such jobs “as delivering to a client a ready-made nation-wide grass-roots organ- 
ization.” Of this attempt to manufacture pressure, Senator Morse said :** 


This lobbying effort was one of the best organized, one of the most heavily financed, and 
one of the most adroitly deceptive that has ever been addressed to the Congress of the 
United States. 


Il 
Tue Capenart Hearincs 


With beaters in the states flushing the thickets, witnesses winged their way to 
Washington where they gave testimony to the Capehart Committee.” The Com- 
mittee officially consisted of Hawkes of New Jersey and Brewster of Maine on the 
Republican side, and Johnson of Colorado and McMahon of Connecticut on the 
Democratic side, with Capehart of Indiana as chairman. The major work of the 
Committee was done by the chairman and the general counsel, while the other 
members participated, presumably, as their busy schedules permitted. The stated 
purpose of the Senate resolution under which the Committee functioned was to 
inquire into existing legislation concerning government policy affecting the activities 
of the Federal Trade Commission and the Interstate Commerce Commission, and 
the impact of these policies as interpreted by the Supreme Court “with particular re- 


** Statement of Professor Fritz Machlup, id. at 214. 

** Speech of Senator Wayne Morse, 95 Cong. Rec. 7163 (May 31, 1949). The forms of solicitation 
included suggestions by salesmen to customers that Congress be asked to legalize basing point practices, 
statements by company officials to the press, and letters by company officials to customers urging pressure 
upon Congressmen. See 95 Cong. Rec. 11575 (Aug. 12, 1949) for further details about the public 
relations program. See also letter from Ben Moreell, President, Jones & Laughlin Steel Corporation, 
July 21, 1948, to shareholders and employees, announcing new pricing pelicy and need for action by 
Congress. 95 Cong. Rec. 11585 (Aug. 12, 1949). Ernest T. Weir, Chairman of the National Stecl 
Corporation, followed a similar course. 95 Cong. Rec. 11585 (Aug. 12, 1949). 

*° 95 Cong. Rec. 7164 (May 31, 1949). A garden toolmaker was said to have made a price reduc- 
tion of one per cent but feared reporting it because of the possibility of the loss of steel allocations. 
Even larger reductions were named by other manufacturers but fear of trade reprisals prevented them 
from declaring themselves. N. Y. Times, Oct. 14, 1948, p. 45, col. 2. 

95 Cong. Rec. 7165 (May 31, 1949). 

*® The title of the Capehart Committee was Subcommittee of the Senate Committee on Interstate and 
Foreign Commerce on S. Res. 241. 
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lation to the basing point or freight equalization system of pricing." The Com- 
mittee was also to study the effect of the continuance or discontinuance of these 
pricing policies on the consumer and small businessman. In addition, it was charged 
with the duty of exploring the character and extent of industrial concentration in 
the United States.** The resolution establishing the Committee was adopted on 
June 12, 1948, and on July 30 the Committee resolved to concentrate its first efforts 
upon the impact upon the economy of the new basing point law as interpreted and 
administered by the Federal Trade Commission and the courts. It never did get 
into the character and extent of industrial concentration in the United States. 

In August, 1948, the Committee appointed an advisory council to aid it in the 
inquiry directed by Senate Resolution 241. Under the direction of a chairman, 
forty-five people were invited and participated in the deliberations of the council. 
The council met three times and made a final report to the Committee recommend- 
ing modifications in the law for the relief of the business community. A repre- 
sentative of the National Farmers Union, who was a member of the council and 
who attended all of its meetings, found it objectionable because of its composition.** 
Of the original members of the council, he said, there were three executives of the 
cement industry, whose case had started the entire controversy; a representative of one 
of the respondents in the Glucose cases of 1945; and three representatives of steel com- 
panies who were respondents in a Federal Trade Commission case. There were 
also seven representatives of customers of the cement and steel industries. Trans- 
portation was represented by a representative of the railroads, which benefit under 
basing point schemes. There were no representatives of the trucking industry which 
does not benefit under basing point schemes. No representative was known as a 
strong anti-monopolist, nor were there representatives from government depart- 
ments or agencies concerned with the enforcement of the antitrust laws. Of the 
labor representatives, one was the head of the Cement Workers Union, and one 
(United Steelworkers) withdrew. Of the farm groups, only two were originally 
represented—the American Farm Bureau Fedcration and the National Grange. 
The National Farmers Union was added at the instigation of Senator Johnson of 


Colorado.”* Congressman Patman of Texas repeated the observation of the National 
Farm Union representative that,?’ . 


The inclusion of representatives of three great farm organizations can be accounted for 
only on the theory that their interest in the basing point problem had not been publicly 


*° Srupy of FeprraL Trape Contatission Pricinc Pouicies, IntERtIM Report, SEN. Doc. No. 27, 81st 
Cong., 1st Sess. 1 (1949) (hercinafter cited as Sen. Doc. No. 27). 

**The Chairman of the Federal Trade Commission chbjected that with $15,000 and a deadline of 
March 15, 1949, nothing like the investigation authorized by S. Res. 241 could be achieved. Statement 
of Robert E. Freer, Chairman, Federal Trade Commission, to a Subcommittce of the Senate Committee 
on Interstate and Foreign Commerce on $. Res. 241, 80th Cung., 2d Sess. 1 (June 2, 1948) 
(mimeographed). 

** Statement of Angus McDonald, in Small Business Committee Hearings, at 75 ff. The Committee 
was also described by Otis Brubaker of the United Steelworkers as a basing point business committee, 
although he did not suggest that it was deliberately “stacked.” Semate Hearings on S. 236, at 222. 

** Small Business Committee Hearings on S. 1008, at 76. 

*7 95 Cong. Rec. 9162 (July 6, 1949). Cf. Small Business Committee Hearings on S. 1008, at 80. 
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expressed in recent years and that their devotion to the policies of the antitrust laws was 
underestimated. 


None of the farm organization representatives agreed with the majority report of 
the advisory council.2* 

The center of the Committee’s activities, however, was in the Committee itself.” 
Its stated object was to inquire into the impact of the Supreme Court's decision in 
the Cement case upon consumers and small businessmen. Even this was an im- 
possible goal, for the time was too short for any reliable indication of effect to 
make itself apparent. As the friendly Senate Report on the hearing stated:*° 


Although many business witnesses appeared before the subcommittee and testified as to 
the harmful effects of required f.0.b. mill selling, it does appear that sufficient time 
has not yet elapsed to determine the actual effect on the cement, steel, and other indus- 
tries in which that pricing practice has been adopted. 


The inability of the Committee to obtain the information which it presumably was 
established to obtain did not prevent it, however, from compiling a record of some 
1,400 pages, most of it representing, to use the language of the Senate Report, “con- 
clusions of witnesses as to what would happen to their respective businesses if f.0.b. 
mill pricing was required of all industry.”** Instead, therefore, of amassing testi- 
mony upon the effect of the Supreme Court decisions upon the economy, the sub- 
committee posed a fictitious situation (every enterpriser selling fob. mill) and 
made a record of responses. There was no documented assertion that the existing 
law actually required anyone to adopt f.0.b. mill pricing. 

The witnesses before the Committee represented steel customers,®* cane and 
beet sugar growers and refiners whose products were sold on a delivered price 
basis,** candy and glucose manufacturers, including some under complaint by the 
Federal Trade Commission, cement customers,®® building materials manufacturers 
and dealers,** cement producers,®” steel producers,®® railroad traffic spokesmen,” 
pulp and paper producers,*® some officials of the Department of Justice and the 
Federal Trade Commission,*’ spokesmen for trade associations in lumber,** gro- 

** Id. at 63. The American Farm Bureau Federation neither approved nor disapproved the majority 
report. The National Grange and the National Farm Union representatives wrote minority reports. 

** The Committee hearings were held on November 9, 10, 11, 12, 16, 17, 18, 19, 29, and 30; 
December 6, 7, and 8, 1948. 

*° Sen. Doc. No. 27, at 35. 

** 1d. at 36. 

** Senate Hearings on S. Res. 241, at 255, 71, 259, 282, 285, 305, 323, 743, 786, 1075, 1236. 

** Id. at 564, 581, 592, 606, 610, 641. 

** 1d. at 614, 625, 627, 1046. 

** Id. at 647, 657, 667, 672, 676, 1235. 

** Id. at 52, 55, 292, 662, 679, 683, 774. 

*" Id. at 776, 841, 852. 

** Id. at 262; Pittsburgh Steel Co., id. at 505; Inland Steel (o., a. at 514, 526, 540, 1259. 

** Id. at 896, 1188, 1198. 

*° Id. at 1012, 1034, 1038, 1049, 1055. 


“* Id. at 96, 111, 127, 142, 694, 790, 1347. 
“81d. at 768. 
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ceries,“* and other commodities, small business association representatives,’ and 
representatives of the Army,** Navy,** and other federal agencies.*? A scattered 
representation from assorted enterprises appeared,** and some minor public officials. 
Three unions were represented, one of which was a small union in the cement 
industry* and another in railroads.” All three were from industries representing 
basing point interests, or benefiting from basing point systems. None of the major 
unions appeared, although telegrams and statements were sent by several locals. 
None of the principal farm organizations appeared. Big steel and cement pro- 
ducers were notably absent. At one point in the hearings, Senator Capehart threat- 
ened to subpoena companies in the steel industry but the threat turned out to be 
a request for letters answering the question whether the steel companies would 
return to a freight absorption sales policy “if permitted by Congress so to do.” 
They thought they might. 

One of the most interesting and important visitors was Senator Joseph O'Mahoney 
of Wyoming, who appeared in the company of Robert D. Pike, a spokesman for 
the Westvaco Chemical Company, Westvaco, Wyoming.* Mr. Pike testified that 
his firm was interested in developing trona deposits in Wyoming for the purpose 
of producing soda ash, and that the entire investment would amount to some 
$25,000,000." He testified that his investment might be endangered if he did not 
have assurance that he would be permitted to absorb and equalize freight with any 
competitor any place in the United States.** Senator O'Mahoney had long been 
interested in developing this chemical industry in his state as a conscientious repre- 
sentative of Wyoming, and his appearance with Mr. Pike is evidence of the zeal 
with which the distinguished Senator concerned himself with the affairs of his 
constituents. 

The hearing was a good show, with numerous witnesses to supply a chorus of 
protest under the direction and leadership of Senator Capehart. Although he re- 
peatedly asserted that he wanted the facts about the effect upon industry of required 
f.o.b. pricing (which the law did not require), few were cross-examined except 
witnesses from the Federal Trade Commission, the Department of Justice, an 
economist from the University of Washington, and a small business group repre- 


“* Id. at 1061, 1162. 

** Id. at 29, 1116, 1227, 1240. 

** Id. at 85, 923. 

** Id. at 928. 

*? Reconstruction Finance Corporation, id. at 885; Bureau of Federal Supply, id. at 917, 921; 
culture, id. at 933. . 

“* Id. at 64, 277, 296, 356, 534, 561, 631, 762, 875, gor, 912, 980, 996, 1079, 1159, 1172, 
1221, 1254, 1261. 

** United Cement, Lime and Gypsum Workers, id. at 19, 1148. 

© Order of Railway Conductors, id. at 1206; Glass Bottle Blower- Association of the United 
and Canada, id. at 971. 

** Id. at 1374. 

91d. at 949. 

** Id. at 955. 

** Dhid., 
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sentative, all of whom testified either that the law didn’t require f.o.b. pricing or 
that they thought that it would be a good idea if it did. Harmony prevailed in 
the relations between the subcommittee, its chairman, and all other witnesses. With 
the skill of a conductor on the podium, Capehart led witness after witness (once 
their prepared statements were out of the way) through a series of questions that 
made it appear that enterprisers were confused by the existing law, that they had 
no place to go in the government for a definitive answer, and that it was necessary 
for Congress to come to their rescue and write legislation on the subject. He was 
his own best witness, and he spoke to the record through many voices. He finally 
worked himself around to the view that the Cement case of 1948 was a boon to 
United States Steel,” the larger steel companies, and big business,°* and that he 
was defending the little businessman, presumably by “forcing” the steel industry 
to stop f.o.b. pricing.°” The representative from Inland Steel lent a hand to this 
piece of dramaturgy by saying that f.o.b. pricing would be to the advantage of the 
steel industry but that he opposed it because it would stifle competition and lead 
to monopoly.™* One of the more imaginative speculations about the consequences 
of required f.0.b. pricing was Capehart’s suggestion to a witness that it was injurious 
to health, because more people would be poisoned by “smog” created by concen- 
trated industries—concentration being an alleged consequence of required f.o.b. 
pricing.” 

In matters of substance, the Capehart hearings produced a potpourri of para- 
doxes and contradictions. Big business wanted new legislation but small business 
enterprisers argued their case for them. The normal competitive advantage of low 
freight cost (nearness to mills) was represented as offensive monopoly. The indus- 
try wide system of uniform delivered prices which lends itself to the curtailment of 
price competition under conditions of conspiracy or conscious parallelism, was called 
competition. It was argued that local monopolies would be produced unless a pricing 
system which produced national monopolies was restored. Although all producers 
offer the same buyer one price under some forms of ‘the basing point delivered 
price system, the Federal Government was assumed to be doing the same thing 
when it sells stamps for three cents everywhere, even though the Federal Govern- 
ment is one producer charging the same price to every buyer! Little business asked 
the Congress to “permit” them to employ a system (freight absorption) which works 
to their disadvantage more often than to their advantage since, by being small, they 
often do not have the resources to compete in a national market. In the interest 


*® Id. at 341. 

** Id. at 347. 

*" Id. at 563. See also Senate Hearings on S. 236, at 224, where Senator Capchart said that he 
thought “that the big steel industries would welcome a law making it illegal to sell on any other than 
f.o.b. basis.” If one assumes with Senator Capchart that the FTC and the courts already required f.0.b. 
pricing, it would appear that the steel companies should have supported the Federal Trade Commission. 
The record docs not indicate such support. 

** Senate Hearings on S. Res. 241, at 514 ff. 

*° 7d. at 510. On this point the colloquy concluded as follows: “Senator Capehart. So we might 
add health. Mr. Beeson. I would like to add health.” 
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of clarity, the Capehart Committee laid the foundation for new legislation that 
would take years to litigate. 

One jarring note in the proceedings was supplied by the persistent off-stage 
racket of Congressman Wright Patman of Texas, who took a disrespectful view 
of the entire affair. The Senator from Indiana heckled the Congressman from 
Texas, in absentia, when a Texas steel producer testified that he was confused by 
the law on pricing, that the uncertainties of the law should be cleared up, and that 
Congress should do the clearing. Capehart and the steel man agreed that the 
steel man knew more about steel than Congressman Patman.** The Democratic 
National Committee made releases of some of Congressman Patman’s charges that 
the subcommittee was a big business committee and that the hearings were a not 
too covert attack upon the antitrust laws. The rumor got about that the Demo- 
cratic National Committee itself would make an official statement at the behest of 
the “high policy makers in the Democratic Party,” but Senator McMahon scotched 
the rumor." Capehart finally took official notice of the activities of Congressman 
Patman by inserting into the record a release bearing the heading of the Publicity 
Division of the National Democratic Committee.** The release contained the text 
of Congressman Patman’s charges, with many citations from the press, including a 
Wall Street Journal report of an interview with a leading steel company president 
to the effect that a multitude of steel customers would get farther than a few big 
steel companies in the movement to change the law.** Capehart made an attack 
upon Patman in the hearing, charging him with making misstatements, and with 
being unfair. The advisory committee, he said, was not “stacked” but had been 


selected because of the knowledge of the members of the subject. Capehart specially 
mentioned the union and farm representatives. He was particularly annoyed by the 
Patman statement, issued after the election in November, 1948, that,®° 


If Republicans had gained control of Congress and the Presidency, the anti-trust laws 
would have been repealed in 30 days and organized greed would have been in complete 
charge of the country. 


This piece of political extravagance seemed to produce a stronger reaction than it 
deserved. Senator Capehart waved it in front of a subsequent witness who said 
appropriate and soothing things.” 


Il 
Tue Evoiution or S. 236 
The election undoubtedly had some influence upon the plans of those who 
wanted Congress to write new legislation on the subject of pricing policies.** With 


*° Statement of Ralph L. Gray, id. at 540-541. 

** Id. at 556-557. ** Id. at 1133-1134. ** Id. at 1166 ff. 
** Id. at 1167. ** Id. at 1171. Id. at 1242. 
** Sce excerpt from Newsweek, November 29, 1946, reprinted in id. at 1257. 
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a change in the political complexion of the House and the Senate, the committee 
memberships were reshuffled and Capehart lost his chairmanship.** Those who 
assumed that the subcommittee would be making its report to a friendly and well 
disposed Congress were faced with a Congress of unpredictable temper. As events 
showed, however, the movement to write a new law went far in the new Congress 
and, indeed, was halted only by the tireless efforts of a small group of Senators led 
by Kefauver of Tennessee, Long of Louisiana, and Douglas of Illinois. 

Before any report could be made to the Senate on the original Capehart Reso- 
lution (S. Res. 241), Senator Capehart, and Senator Johnson of Colorado who suc- 
ceeded Capehart as chairman of the subcommittee, introduced a bill on January s, 
1949 to make permanent amendments to the Federal Trade Commission Act and 
the Clayton Act, as amended by the Robinson-Patman Act. The bill was referred 
to the Committee on Interstate and Foreign Commerce which proceeded, through 
the subcommittee headed by Johnson, to hold hearings. At the least, this effort 
to secure permanent legislation before the investigating committee had reported 
showed haste, and justified the feeling that the sponsors were in an unseemly hurry. 
The bill of Senator Johnson was understood by Secretary of Commerce Sawyer 
to have the purpose of “preserving the existing status of regulation as businessmen 
generally understood it to be prior to the opinion in the Cement Case.” It had 
taken almost eleven years to get the Cement case decided.” While regulation 
walked with tortoise speed, relief from regulation was to fly on wings. 

The proposed bill would have amended the Federal Trade Commission Act by 
outlawing any price fixing conspiracy or combination. This was surplusage since 
they were already illegal under the Cement case and other cases. In the absence 
of such agreement or conspiracy, no pricing practice was to be deemed an unfair 
method of competition because the delivered price was uniform on goods of like 
quality and grade, or was similarly uniform within any geographical zone, or ab- 
sorbed freight. Practices tainted with fraud, deception, or coercion were denied 
the benefit of the amendment. The justifications available to a seller charged with 
practicing discriminatory pricing under the Robinson-Patman Act were increased. 
Prices lower than those of a competitor were exempted from the prohibitions of 
the Act where the differential was customary in the general price relationships of 
the respective products or “otherwise justified by the competitive situation of the 


** Senator Johnson took over Senator Capchart’s job as chairman on January 3, 1949. See Senate 
Hearings on S. 236, at 223. This did not mean a change in leadership, however, for the record shows 
that Senator Capehart did most of the talking on the Subcommittee side after the reshuffle. 

°° Senate Hearings on S. 236, at 2. The hearings were held for only three days in January and onc 
day in February. The February meeting was held for the purpose of amending S. 236 before trans- 
ferring jurisdiction over the bill to the Senate Committee on the Judiciary. 

"° Id. at 5. 

™ Secretary Sawyer in no way proposed that the decision in the Cemen case as it related to con- 
spiracy was to be modified. Ibid. 
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two or more sellers.”"* The authority of the Federal Trade Commissior to require 
remedial action to dissipate the effects of a conspiracy was expanded. 

Two people from federal agencies who had testified in the Capehart hearings 
appeared to testify in the brief hearings on S. 236." Some new witnesses appeared 
to express a point of view different from the standard patter of confessed confusion, 
helplessness to choose acceptable pricing courses, and desire for Congressional re- 
lief."* Business groups, of course, were represented, among them being the Cham- 
ber of Commerce,” the National Canners Association,”® National Retail Lumber 
Dealers Association,"’ and local and state chambers and industrial associations.” 
Counsel for food and private truck owners associations,”® the American Bar Asso- 
ciation,” and private witnesses*' expressed the hope that Congress would do what 
was called for, although the witness for the truckers and the food dealers thought 
that Congress should be careful.** The chief witnesses, however, were the chair- 
man of the Interstate Commerce Commission who wanted references to his agency 
stricken,** a group of witnesses from the Federal Trade Commission, and the re- 
search director for the United Steelworkers of America. 

In the course of the questions put to the chairman of the Interstate Commerce 
Commission, it appeared that the questioners seemed less interested in the witness’ 
problem than in trying to make it appear that the Interstate Commerce Commission 
promotes freight absorption®* in order to encourage competition. The ICC on 
occasion permits blanket rates in order to allow sellers in two parts of the country 
to compete in the same market from which they are not equidistant. This pro- 
duces a version of freight absorption in as much as the price to the consumer is not 


8 id. at 3. 

** These were Herbert A. Bergson, Assistant Attorney General, Antitrust Division of the Depart- 
ment of Justice, id. at 74, and Allen C. Phelps, lawyer and Chief of the Export Trade Division of the 
Federal Trade Commission, id. at 60. 

** Among the new groups were the United Steclworkers of America, represented by its Research 
Director, Otis Brubaker, id. at 185, and the National Farmers Union represented by Angus MacDonald, 
Assistant Legislative Secretary, id. at 136. The National Grange appeared through J. T. Sanders, id. 


- at 168. 

. at 33. 

. at 55. 

. at 118, 131, 111. 

. at 235. 

. at 49. See also American Bar Association resolution in support of Congressional intervention, 
id. at 316. 

"Id. at 176, 163. 

"* Id. at 236. 

** He was concerned lest one of the stated policies of the bill—“to foster competitive private enter- 
prise by the treatment of transportation costs in interstate commerce so that access to distant markets 
may be available, when economically feasible, to any competing seller"—be construed to alter the juris- 
diction of the Interstate Commerce Commission. He felt that it would be difficult for the Commission 
to determine economic feasibility and that it would lay a ground for attack upon its decisions by “dis- 
appointed litigants who might charge that they were denied access to distant markets by the Commis- 
sion’s action.” He suggested that the reference to the Interstate Commerce Commission be deleted and 
indicated that he thought that the basic legislation under which the ICC operates adequately provided 
for consideration of the element of competition in rate making. Id. at 7-9. 

** Id. at 14-15. 
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the sum of the cost of production and shipping. Commissioner Mahaffie refused 
to say that this practice was the same as freight absorption with which the Sub- 
committee was concerned, in spite of insistent prodding by Senator Capehart.* 
He did express his personal view that the “prohibition of any (i+. all) absorption 
would be disturbing to business."** Capehart chose to regard this answer as an 
endorsement of his effort to prevent the Federal Trade Commission from requiring 
all sellers to adopt f.0.b. pricing, which was the theme of the Capehart hearings, 
but was not the law as it existed, nor the express policy of the Federal Trade 
Commission. 

The witnesses from the Federal Trade Commission were Ewin L. Davis, Com- 
missioner, and a group of Commission lawyers.*’ Missing from this group was 
Walter Wooden, Associate General Counsel of the Commission, who in the hear- 
ings on S. 241 had been subjected to a stiff cross examination by Senator Capehart 
and counsel for the Capehart Committee because he felt that f.0.b. pricing, although 
not the law, was desirable policy. The first presentation was made by Commis- 
sioner Davis, who took note of widespread misapprehensions that had followed the 
Cement case in April 1948, but thought that the misapprehension was abating.” 
He made the suggestion that Congress, by refusing to change the existing law, 
would do much itself to abate such confusion as might remain. 

Since the original drive to change the law was supposed to have been caused 
by the confusion among businessmen and their lawyers as to the meaning of the 
law and the intentions of the Federal Trade Commission, Commissioner Davis 
proceeded to show that the Commission had issued statements in explanation on 
two occasions and stood ready to issue further ones to clear up still obscure mat- 


ters.° In its reply to the questions put by the Chamber of Commerce of the State 
of New York, dated January 12, 1949, the Commission had refused to say that all 
basing point systems were violations of the law, or to predict all of the circum- 
stances in which conspiracy might be proved. The Commission was specific in 
saying that it did not advocate required f.o.b. pricing.” Ip his testimony, Com- 
missioner Davis was equally specific in saying that a seller could absorb freight 
or absorb part of his manufacturing costs or any other costs in order, in good faith, 


** Id. at 15-18. 

** Id. at 21. 

*7 Allen Phelps, Assistant Chief Trial Counsel and Chief of the Export Trade Division of the Federal 
Trade Commission; Robert B. Dawkins, Special Legal Assistant to the Federal Trade Commission; and 
Joseph E. Sheehy, Associate Director of the Bureau of Legal Investigation of the Commission. 

** Id. at 23. 

** Ibid. 

°° FTC, Notice to tHe Starr, In Re: Commission Poticy Towarp Geocrapnic Pricinc Practices 
(Oct. 12, 1948); FTC Release, Letter from Commission to Secretary of Chamber of Commerce of State of 
New York, January 12, 1949. Senate Hearings on S. 236, at 24. 

** Commissioner Davis was emphatic in pointing out that “The Commission has not in a single case 
challenged the use of the basing point method of pricing per se, separate and apart from collusion. The 
Commission has not challenged freight absorption per se. The Commission has not required f.o.b. mill 
pricing. The Commission has not challenged the legality of the use of uniform delivered prices by an 
individual concern.” Senate Hearings on S. 236, at 24. 
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to meet an equally low price of a competitor.* As to the proposed legislation, he 
was of the view that it was neither necessary nor desirable." Commissioner Davis 
later gave to the Subcommittee the views of a majority of the Commission on fifty- 
four questions dealing with Commission policy.** Apart from the propriety of 
using a public hearing to force from a quasi-judicial agency an assurance as to future 
policy, the Commission statement should have been sufficient clarification for all 
but the willfully self-confused. 

Commissioner Davis commended to the attention of the Subcommittee two FTC 
lawyers who had been requested to appear (Sheehy and Dawkins).** Both expressed 
objections to S. 236. Dawkins echoed the view of Commissioner Davis that the 
rash of uncertainties was subsiding under the influence of public discussion, and 
that S. 236 would not reduce uncertainty but would increase it by the use of new 
and ambiguous concepts and words that would require long bn me Another 
lawyer, however (Phelps), contradicted Commissioner Davis," thought that there 
was a drive to impose f.o.b. pricing on all sellers,°* and felt that Congress should 
act.” The chairman of the Subcommittee thanked him for his “scholarly 
presentation.” 

Differences of view expressed by the witnesses from the Federal Trade Com- 
mission, however, lent leverage to the Subcommittee in its claim of excessive uncer- 
tainty and confusion arising out of the Cement case. In the Interim Report to the 
Senate on S. 236, the contradictory statements of the FTC witnesses were laid end 
to end, and pronounced “confusing.”"** They were actually made to appear more 
confusing than they would have been, had the Subcommittee heeded the explanation 
made by Commissioner Davis. He later pointed out that all of the individuals 


had been invited in their personal capacities, that they had so testified, and then 
said :* 


The Commission regards difference of opinion among staff members and even among 
Commissioners as a normal incident of the development of policy and of the interpreta- 
tion of law; and believing that responsible interpretations of public questions contribute 
to the understanding thereof, the Commission is unwilling either to require all staff. 
members to express only its official views or to muzzle all staff members who think for 
themselves.1°* 


** Id. at 25. 

** Id. at 26. 

** Id. at 268-278. These replies constituted a clear answer to legitimate questions of doubt about 
the policies and expectations of the Commission. 

** Id. at 27. 

** Id. at 97. 

*" Id. at 65. 

** Id. at 66. 

** Id. at 67. 

30° Id. at 69. 

*°2 Sen. Doc. No. 27, at 46 ff. 

*°® Senate Hearings on S. 236, at 275. 

*°* The reference to disagreements among the members of the Commission is documented by the 
record of the hearings on S. 236. On February 18, 1949, Senator Johnson wrote to Commissioner 
Lowell Mason, who replied March 2, 1949 that he wished to express his disagreement from the majority 
of the Commission on matters before the Congress. Id. at 337-338. 
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It may be said at this point that the Subcommittee under both Capehart and 
Johnson seemed interested in obtaining assurances that the Commission would not 
press the enforcement of the law rigorously in the directions which the Supreme 
Court had indicated were open. Capehart had previously referred to meeting with 
representatives of the Commission for the purpose of coming to some understand- 
ing.** At the time of the hearings on S. 236, however, the record did not show 
that such an understanding had been negotiated and much, therefore, was being 
made of the contradictions. Subsequently the Subcommittee took credit for pro- 
ducing mollifying disclaimers by the Commission and for the Commission's accept- 
ance of the views of Commissioner Davis, although even then it was still felt 
necessary to enact legislation to be sure that the Commission did not backslide. 

One of the most thoroughly prepared presentations made to the Johnson Com- 
mittee was that of Otis Brubaker, research director for the United Steelworkers 
of America. It offered evidence, instead of speculation, that the effects of the 
Cement case allegedly feared were not taking place. Throughout the entire thirty 
districts of the USWA “we found not one single basic steel plant or one steel- 
fabricating plant which had been shut down because of the pricing change.”"” 
In the questioning of Brubaker after his direct statement, however, there was no 
effort to test the validity of his findings. Rather, Capehart undertook to swoop 
him off into the empyrean of speculation—to a fictitious world where the only 
pricing alternative is required f.0.b., to a realm “where the big steel industries would 
welcome a law making it illegal to sell on any other than f.0b. basis.""* The con- 
clusion is permissible that the Subcommittee was more interested in proving its 
case than in hearing it refuted. 

There was a hiatus between the third and the fourth of the four days of hear- 
ings on S. 236, a hiatus of about three weeks. In this period of time a change in 
strategy took place. Senators Johnson and Capehart were still pushing for perma- 
nent legislation, and Johnson instructed subcommittee counsel to revise the bill. 
Subcommittee counsel met with Commissioner Davis, who reportedly instructed 
the Federal Trade Commission staff to collaborate with subcommittee counsel in 
the preparation of a revised bill. Johnson approved the revision and told Commis- 
sioner Davis that he would accept the revision and try to get it through Congress 
“if the Commission formally approved the bill." Commissioner Davis replied 
that the Commission opposed any legislation, and that it would not approve the 
bill. An amended S. 236 was nevertheless prepared. It was said by the chairman 


94 Senate Hearings on S. Res. 241, at 1011. 

4° Sew. Doc. No. 27, at 63. 

*°* Senate Hearings on S. 236, at 185 ff. The record of the study and the testimony of the repre- 
sentative of the United Steelworkers was of importance in as much as it supplied some of the basis 
for the attack upon the movement to obtain Congressional relief which was made by Senator Wayne 
Morse. 95 Cong. Rec. 7162, 7164 (May 31, 1949). 

2°7 Senate Hearings on S. 236, at 202. 

298 Id. at 224. 

*** Sew. Dac. No. 27, at 69-70. 
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of the Subcommittee to have embodied the advice of Assistant Attorney General 
Bergson at many points."?® 

In the amended bill, the references to the Interstate Commerce Commission 
which were uncongenial to the chairman of that body were eliminated. Provisions 
of the bill would have made it harder for the Federal Trade Commission to prove 
any violation of the antitrust laws in the absence of conspiracy, and even the value 
of some of the evidence that would tend to prove conspiracy was reduced. The 
original aim of the bill was intact and indeed strengthened, to wit, to enact a 
permanent amendment to the antitrust laws on the basis of the Capehart testimony, 
which was largely ex parte, and the three days of hearings under the nominal chair- 
manship of Senator Johnson. 


IV 
Tit Myers Moratorium 


Although S. 236 had been amended as a result of the hearings, the effort to get 
it adopted was abandoned" and support was given instead to a bill which Senator 
Myers of Pennsylvania had introduced before the hearings on S. 236 were finished: 
a bill to provide a legislative moratorium."** This bill, S$. 1008, was referred to the 
Senate Committce on Interstate and Foreign Commerce, of which the Johnson- 
Capchart Subcommittee was a part. Under the Legislative Reorganization Act of 
1946, amendments to the Federal Trade Commission Act were put under the juris- 
diction of the Committee on Interstate and Foreign Commerce, while amendments 
to the Clayton Act were under the jurisdiction of the Committee on the Judiciary. 
Ten days after the hearings on S. 236, Senator Johnson introduced a resolution to 
transfer jurisdiction of both S. 236 and S. 1008 from the Committee on Interstate 


and Foreign Commerce to the Committee on the Judiciary, and this was approved 
by the Senate."** 


"° Id. at 64-69, passim. 

™? Several factors led to this change in strategy. First, the Subcommittce had failed to get Federal 
Trade Commission approval of the proposed legislation. This failure to approve could have lessened 
the chances of passage. Second, Assistant Attorncy General Bergson in a specch before the New York 
City bar on February 17 had said that he had opposed S. 236 because it provided permanent regulation 
of a subject then being adjudicated, but indicated that he would not be adverse to a moratorium that 
would permit Congress time to develop satisfactory permanent legislation, if any should be found to 
be necded. Jd. at 71. Third, it appeared that considerable time might pass before Congress would 
adopt S. 236, if it ever did. The chances of getting a quick moratorium that would produce the same 
result for a shorter time then appeared to be qutic attractive. 

** Representative Walter of Pennsylvania introduced a similar bill in the House at the same time, 
H. R. 2222. In a speech to the Chicago Association of Commerce and Industry, Senator O'Mahoncy 
said that S. 236 was abandoned because “so uncertain were the members of the committee of what 
the effect of that bill would be that they decided not to report it and instead to report a bill which was 
called the ‘moratorium bill.” 95 Cong. Rec. Ag2%g, Ag290 (June 28, 1949). The clarifiers in short 
were confused. 

"5. Res. No. 76, 95 Cong. Rec. 1615 (Feb. 28, 1949). According to Senator O'Conor of Mary- 
land, the moving spirit in the transferring of jurisdicton was Senator McCarran of Nevada. o5 Cong. 
Rec. 7156 (May 31, 1949). 
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Before any hearings were held on the Myers Bill (S. 1008), the Committee on 
Interstate and Foreign Commerce made an Interim Report to the Senate on the 
original Capehart hearings, the hearings on S. 236 as amended, and on S. 1008.'"' 
The Interim Report, which more nearly resembled a thesis than a report, was an 
argumentative attack upon the Federal Trade Commission. Attention was given 
to the plight of those who, under required f.o.b. pricing, would not be able to relo- 
cate their plants or build a $300,000,0v0 steel mill.""* Out of pages of testimony by 
the United Steelworkers representative, the part which the authors of the Interim 
Report salvaged was a statement saying that a straight f.o.b. system was as unde- 
sirable as a straight basing point system. The same witness also said that the law 
did not require f.o.b. pricing, and that no legislation, therefore, was needed to 
allow freight absorption. On the other hand, a considerable amount of space was 
given to the testimony of the small number of unions who were basing point 
beneficiaries. There were tears for the proverbial victims of government regula- 
tion, “the small investor, widow, or orphan” who would “have unpleasant surprises 
with no fair warning.”"'® The ambiguous surprises were evidently related to an 
asserted stock market decline in the securities of companies struck foul by the 
pricing policy which the Federal Trade Commission said it was not enforcing. 
Various statements of the staff of the Commission were examined for inconsistency 
with pedantic fidelity. Painstaking research was evident in the historical exposition 
of the Commission's well-known view that conspiracy is a bad thing and that 
basing point systems lend themselves to violations of the antitrust laws. The good 
faith of the Commission was challenged in the statement that,''* 

The Commission's present disclaimer of any intention to require f.o.b. mill selling, and 


current confusion as to the legality of competitive freight absorption, may be examined 
in the light of this historical background. 


Although no hearings had as yet been held on S. 1008, the hope was voiced that 
S. 1008 would be passed immediately by Congress’ while further consideration 
was given to S. 236. 


There were three days of hearings on S. 1008 at the end of March and the first 
9 


of April, 1949. The bill itself was very simple."® The intent was disclaimed to 


“* Sen. Doc. No. 27, 81st Cony., ist Sess. (1449). 

9 Id. at 21. 

"9 Id. at 27. 

yah ee 

™" Id. at 72. 

*° See Senate Hearings on S. 1008, at 1. Section 1 of the Myers bill declared “that it has not been 
the intent of the Congress to deprive individual companics of the right to use delivered price systems 
of to absorb freight to mect competition in any or all markets, provided such activitics are carricd on 
independently and in good faith, and not through any combination or conspiracy in violation of the 
Sherman Act as amended.” Section 2 provided as follows: “Until the expiration of two years after the 
enactment of this Act, the Federal Trade Commission Act, as amended, and the Clayton Act, as amended, 
shall not be construed as depriving individual companies, in the absence of conspiracy or combination 
or other agreement in restraint of trade, of the right to independently use delivered price systems or to 
absorb freight to mect competition in any and all markets.” Section 3 provided that “Nothing herein 
contained shall affect any proceeding pending in any Federal court of the United States on February | 
1949. 
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deprive individual companies of the right, independently, to use delivered price 
systems or to absorb freight to meet competition in any and all markets, provided 
good faith was present and conspiratorial design was absent. One part of the bill 
provided that for two years the Federal Trade Commission Act and the Clayton 
Act (both as amended) should not be construed as depriving individual companies 
of the right, independently, to use delivered price systems or to absorb freight to 
meet competition in any and all markets, so long as there was no conspiracy or 
combination to restrain trade. The scene of action was now the Subcommittee of 
the Committee on the Judiciary, and the cast of characters had changed. The three 
members of the Subcommittee were McCarran of Nevada, O’Conor of Maryland, 
and Wiley of Wisconsin. 

The Senate Judiciary Committee hearings on S. 1008 were notable chiefly be- 
cause the CIO as an organization appeared for the first time to object to the rate 
and the direction in which the move to write legislation was proceeding; the Fed- 
eral Trade Commission took a clear position through one spokesman; and several 
members of Congress also testified. The spokesman for the CIO was the research 
director for the United Steelworkers of America who had appeared in the hear- 
ings on S. 236."7° He objected both to the idea of a moratorium and to the lan- 
guage of the proposed bill, feeling that the Supreme Court’s expected decision in 
the Rigid Steel case might dispose of many points said to be controversial, and that 
the Myers Bill was vague enough to permit the reestablishment, entire, of the steel 
industry's pricing practices before the Cement case vt 1948. He called attention 
to the study he had presented to the Johnson Committee,’ felt that the Commis- 
sion had settled the matters about which confusion was said to exist,’** described 
how steel union locals were being solicited by steel companies to support S. 236 
and S. 1008,'** and pointed out that stockholders were being urged to write their 
Congressmen to the same effect.'** 

The Federal Trade Commission view was represented by the Associate General 
Counsel who had testified before the Johnson Committee on S. 236.1% The views 
he expressed were those of the Commission, with one dissent.’** The dissent was 
included in the record in the form of a communication to Senator Johnson." The 
Commission view in brief was that the adoption of the moratorium would increase 
any confusion that might exist as to the meaning and application of the Federal 
Trade Commission and Clayton Acts.’** Although specific weaknesses of S. 1008 
might be cured by amendment and revision, the Commission’s objection went to 
the very idea of the moratorium itself, since any such moratorium would inevitably 


**° Otis Brubaker, Senate Hearings on S. 1008, at 19 ff. 
**) Id. at 21. 

ae OS 

89 Id. at 32. 

841d. at 34. 

"98 Robert B. Dawkins, id. at 69-82. 

8° Id. at 69. 

*# Id. at 82. 

8" Id. at 69. 
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create a basis for further and additional uncertainties.“** The Commission witness 
also felt that the Supreme Court might in the Rigid Steel Conduit case then pend. 
ing clear up many matters about which uncertainty had been expressed. 

The members of Congress who testified were Senators Myers and Johnson, and 
Representative Walter of Pennsylvania. Senator Myers of Pennsylvania, like the 
Commission and CIO witnesses, indicated that he was looking forward to the 
Supreme Court's decision in the Rigid Steel case before considering permanent 
legislation.° The Myers moratorium had been proposed, said the Senator, because 
the Johnson Bill (S. 236) dealt with a matter too complex for the Congress to dis- 
pose of in speedy fashion."** Although the Myers Bill suggested a two year mora- 
torium, he was not insistent on this term.’*? Senator Johnson of Colorado took a 
short time to bring the record of alleged Commission inconsistencies up to date, 
including witnesses as recently as the day before, in the mood and the manner of 
the Interim Report which bore his name.'** His most original contribution was a 
classification which divided those who want to encourage competition, and those 
who want no competition, with the Federal Trade Commission and the Supreme 
Court in the second category.* Representative Walter of Pennsylvania supported 
the proposed bill since he had introduced one like it in the House.’** There were 
other witnesses, some of whom had appeared before the Capehart and Johnson Com- 
mittees."** One of them, at least, seemed to have got into the wrong hearing 


because he wanted to talk about advertising allowances as they affected dress 
manufacturers, and thought that since moratoriums were in order, one might be 
fashioned for his problems. He indicated that he would settle for advisory opin- 
ions by the Federal Trade Commission “or somebody.”"* 


Vv 
. GzocrapHy Counts a Lor in Pourrics”*** 


On April 27, the Myers Bill was reported favorably to the Senate, with an 
amendment.’** The moratorium period was fixed by date (July 1, 1950), and there 
were changes in language designed to restrict the operation of the moratorium to 


*9° Id. at 71. 

39° Id. at 5. 

**3 Ibid. 

199 Jd. at 7. 

**8 Id. at 85-89. 

941d. at 86. 

198 Id. at 8. 

**° See, for example, George Burger, National Federation of Small Business, id. at 45; Angus Mac- 
Donald, National Farmers Union, id. at 59. See also American Steel Warehouse Association, id. at 95; 
Order of Railway Conductors, id. at 82; General Counsel Senate Subcommittee on Trade Policies, id. at 89. 

97 Id. at 14. 

*** Senator Wiley, id. at 79. 

**° Sen. Rep. No. 305, 81st Cong., 1st Sess. (1949), 95 Cong. Rec. 5186 (April 27, 1949). Even 
as amended, the bill was regarded by the Federal Trade Commission as neither necessary nor desirable. 
See letter from the Commission to Congressman Patman of Texas. 95 Cong. Rec. A3524-A3527 (May 
31, 1949). 





PRICE DISCRIMINATION 559 


the practice of freight absorption, without giving countenance to the systematic 
use of basing point pricing. For example, the phrase “quote and sell at delivered 
prices” replaced “use delivered price systems.” An appendix to the bill contained 
a brief citation of Supreme Court cases tending to uphold the constitutionality of 
legislative overriders of Supreme Court cases, and it was the judgment of the Com- 
mittee on the Judiciary, speaking through Senator O’Conor, that S. 1008 was within 
the constitutional authority of Congress to enact. There was, however, no state- 
ment as to the Supreme Court decisions which S. 1008 was setting aside. Senator 
Langer of North Dakota dissented from the Committee report and recommenda- 
tion,'*° because the bill introduced at least four new terms and phrases in the anti- 
trust laws without defining them.’ It would, he said, have the practical effect of 
immunizing various monopolistic practices which the supporters of the bill would 
condemn; it would vitiate enforcement of the antitrust laws by substituting intent 
for practical effect as a test of violation; and it would legalize basing point systems 
and phantom freight through the uses that can be made of freight absorption. 
Senator Langer concluded that Congress was invading the sphere of the judiciary, 
and recommended that Congress either refuse to pass the bill, or amend it further 
to protect the antitrust laws.'*? His dissent from the majority report of the Senate 
Committee on the Judiciary laid the foundation for a strong attack upon the bill 
when it came up for debate. 

It came up for debate on May 31 when Senator Myers moved its consideration.'** 
Those who might have been opponents of the legislation, those who might have 
argued that Congress should let the Supreme Court work out the clarification 
of any possible confusion, were disarmed by the Court itself. One hour after the 
Senate Judiciary Committee had voted 7-2 to report the Myers Bill favorably to 
the Senate, the Supreme Court handed down its decision in the Rigid Steel case.'** 
The Court had split four to four." A half hour before the Myers Bill was to 
come up for debate Senator O'Mahoney of Wyoming talked with Myers and others 
about a substitute bill that he wanted to introduce in place of the one that the 
Committee on the Judiciary had worked on.’** An arrangement was made to 
permit O'Mahoney to discuss his proposed substitute before final vote on the Myers 
Bill. Senator O’Conor assumed charge of the Myers Bill, and the Senate proceeded 


**° Sen. Rep. No. 305, pt. 2, 81st Cong., 1st Sess. 5 (1949). 


*\ These were “engaging in competition”; “absorb freight”; “in any and all markets"; and “deliv- 
ered prices.” 


***® See note 140 supra. 

“** 95 Cong. Rec. 7155 (May 31, 1949). 

*** Id. at 7159. Triangle Conduit & Cable Co. v. Federal Trade Comm'n, 168 F. 2d 175 (C. C. A. 
7th 1948), aff'd per curiam sub nom, Clayton Mark & Co. v. Federal Trade Comm'n, 336 U. S. 956 
(1949). 

*° “Perhaps as a result of this split decision sentiments in the Senate in favor of permanent legislation 
in preference to a moratorium: appears to have strengthened.” Testimony of Herbert A. Bergson, Assist- 
ant Attorney General, in H. R. Hearings on S. 1008, at 11. 

“® This was S. 1974, which was referred to the Committee on the Judiciary. 95 Cong. Rec. 7137 
(May 31, 1949). 
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to consider the measure which was now moot because of the expected O’Mahcney 
substitution. 

O'Conor’s opening statement in explanation of the bill described the principal 
features of the measure. He was not accurate in making a strong implication 
that mere freight absorption as such was unlawful, or that the only pricing alterna- 
tive available to businessmen under the law was f.0.b. pricing.’** There was wide- 
spread confusion, he said; the expected “clarification” by the Supreme Court in the 
Rigid Steel case had not materialized; and it was now even more necessary than 
ever for Congress to intervene. The intervention prescribed by S. 1008 was a 
moratorium until July 1, 1950, on all proceedings against pricing practices except 
those where conspiracy or combination was involved. There was to be no perma- 
nent change in the law, and Congress was not committing itself to any particular 
course of action or policy after the expiration of the moratorium. He made a point 
of saying that the bill was not a “big business” bill but one that involved the entire 
economy.’** Following the explanation, Senator Langer of North Dakota launched 
an attack on the bill, in the main following the points that he had raised in his 
dissent from the Senate Judiciary Committee Report on S. 1008, but adding new 
matter of a general nature, in a text full of personal reminiscences.’*® 

The principal attack in this opening phase of the debate on S. 1008 was made 
by Senator Wayne Morse of Oregon.’” He described the cross-pull and interplay 
of pressures working upon Congress, master-minded, he asserted, by the steel com- 
panies. The steel decision to go to f.o.b. pricing was not forced by the Cement case 
because, as the Small Business Committee had reported in 1948 before the Cement 
case, there had been a steady withdrawal of steel away from those markets where 
freight was absorbed.’** The Cement case provided a pretext to the steel companies 
to get rid of costly freight absorption in a sellers market, he said, and shift the 
blame for the change to the Federal Trade Commission. Moreover, this maneuver 
transformed steel buyers into an “army of zealous supporters of the modification 
of the law which the steel industry desired.”""** He-.charged deliberate misrepre- 
sentation of the Federal Trade Commission's position on these matters and denied 
that the record showed any ambition on the part of the Commission to force enter- 
prises to adopt f.o.b. pricing. He cited evidence to show that on June 2, 1948, at the 
outset of the controversy, and in January, 1949, the position of the Federal Trade 
Commission had been clear that the Cement case did not outlaw all delivered 
prices or require only f.0.b. prices.'** He asserted that the propaganda line in favor 


**™ See 95 Cong. Rec. 7158 (May 31, 1949), where Senator O'Conor used language that made it 
appear that the Federal Trade Commission felt that the Cement case made freight absorption unlawful. 
He did not cite the express denial of this made by Commissioner Davis and referred to above. 

#8 Id. at 7159. 

**° Id. at 7160 ff. 

*8° Id. at 7162-7169. 

81 Id. at 7164. 

*89 Ibid. 

*83 See p. 283 supra. 
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of revision of the laws was perfected in the summer of 1yy8. The offensive phrase 
“basing point” was discarded and the pricing practices of the steel industry were 
represented as being no more than absorption of freight where necessary in order 
to meet competition.'** It was his conclusion, as it had been that of Senator Langer, 
that the blanket authorization in S. 1008 to absorb freight for the sake of quoting 
identical prices would legalize the entire mechanism of the basing point system.'™ 
Langer had begun his speech on May 31. He yielded to Morse so that the latter 
could get his speech in before he made a train. Langer resumed his remarks the 
next day, finishing his attack upon S. 1008 as sponsored by Myers. But the attack 
on the Myers Bill was flogging a dead horse, for it was now evident that agree- 
ment was going to settle on the O'Mahoney substitute, and Langer accepted the 
substitute." 

The O'Mahoney Bill (S. 1974) had been referred to the Committee on the 
Judiciary when it was introduced on May 31. The next morning, O'Mahoney met 
with members of the Committee on the Judiciary and discussed his bill with them, 
making some changes in it which he had not had time to incorporate in the text 
by the time he arose on June 1 to describe his bill. The clerk of the Senate made 
a notation of the changes as he described them. It was written in a hurry. It was 
proffered to the Senate without hearings. The Myers Bill provided for a short 
moratorium; O'Mahoney proposed moratorium forever. His substitute was a per- 
manent revision of the antitrust laws so as “to declare that delivered prices and 
freight absorption are not unlawful per se.""** The champion of the antitrust laws 
thus appeared as a champion of permanent amendment to the antitrust laws of a 
kind that even the sponsors of S. Res. 241 and S. 236 had not dared to propose. 

There have been various explanations of O'Mahoney’s maneuver. One of the 
most favorable interpretations is the suggestion that O'Mahoney figured that Con- 
gress was in a mood to enact a serious renunciation of antitrust policy. In order 
to avoid a more serious rout, he “preferred a strategic retreat in the form of a 
compromise with the forces of monopoly.”" Against this view, perhaps, is the 
fact that the authors of S. 236 did not think that they could get their bill through, 
and that the Myers Bill which the O'Mahoney Bill replaced was more moderate 
than the O'Mahoney Bill, at least to the extent of being temporary and not perma- 
nent legislation. A sterner critic suggested that O'Mahoney had “become a convert 
to a different school of economic thought” from that he expressed as head of the 


***o5 Cong. Rec. 7168 (May 31, 1949). 

*** Senator Myers showed himself to be concerned over some of the implications of the Morse ex- 
position of the activities of pressure groups. At the end of the Morse speech, Senator Myers wanted his 
“friend from Oregon™ to understand that no stcel companies or any others came to Myers while the 
bill was being prepared. 95 Cong. Rec. 7169 (May 31, 1949). 

*8* 1d. at 7190 (June 1, 1949). 

“" Id. at 7204. The other of the two objectives of the bill was to “preserve the strength of the 
antitrust laws.” 

** Letter to Congressman Wright Patman from Dr. Fritz Machlup, Johns Hopkins University, July 6, 
1949, Small Business Committee Hearings on S. 1008, at 212. 
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Temporary National Economic Committee.** The most candid testimony as to 


what O'Mahoney had in mind is the testimony of Senator O’Mahoney. On the 
floor of the Senate, O’Mahoney said,’ 


I should like to say to the Senator (Kefauver) that one of the purposes which I enter. 
tained in offering this provision was to make sure that the system which has been used, 
without criticism, by the sugar beet industry, of selling at delivered prices by absorbing 
freight, should not now be disturbed. 


His faithfulness to his mission as a Senator with important state economic inter- 
ests to promote is evident in his further statement, 


I wanted to be sure that that great western industry was not being unduly affected by 
the decision. 


In the course of testimony he gave to the House Judiciary Committee in support 
of his bill, Senator O'Mahoney also referred to the development of trona deposits 
in Wyoming through the Westvaco Company, whose representative he had accom- 
panied to the Capehart hearings. O'Mahoney at that time said that he proposed his 
bill to clear up the law because he felt “it was essential that nothing be done to 
prevent the investment of private capital in new industry in the United States." 
He had told the Westvaco Company representatives that he thought the law did 
not compel f.o.b. pricing and that (absent conspiracy) the company could sell its 
product in the market of any other company at a delivered price and absorb freight 
in doing so. But no lawyer would advise the company so. O’Mahoney cited the 
four to four split of the Supreme Court in the Rigid Steel case and indicated that 
after that case it seemed clear to him “that we were erecting a barrier to the invest- 
ment of private capital in the development of our natural resources and in the 
development of trade and commerce.”'** Beets and chemicals were clearly in the 
mind of the sponsor of the substitute for the Myers Bill, whatever other aims might 
have existed. 

The Senate was patently confused, as the record shows. Some, like Senator 
Tobey of New Hampshire, had come well prepared to fight against S. 1008 in the 
Myers version, on the ground that it would legalize or tend to legalize basing point 
systems and make the problem of proof of violation of the statutes more difficult 
for the Federal Trade Commission, or that lawyers might so argue and thereby 
produce more eventual confusion than clarification."** Tobey felt that he was vot- 

**° Testimony of Walter Wooden, Associate General Counsel, Federal Trade Commission, Smail Busi- 
ness Committee Hearings on S. 1008, at 68. Sce Senator O'Mahoney's speech before the Chicago Asso- 


ciation of Commerce and Industry, June 22, 1949, as an example of the asserted conversion. 95 Cong. 
Rec. Aq28q (June 28, 1949). 

4° o5 Cong. Rec. 7211 (June 1, 1949). 

*** Ibid. 

‘9 FR. Hearings on S. 1008, at 4. 

+89 Ibid. 

***Sec the long statement inserted in the Congressional Record by Senator Tobey, 95 Cong. Rec 
7211-7231 (June 1, 1949). 
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ing for something different in the O'Mahoney substitute for the Myers Bill.’ But 
Senator O’Conor of Maryland, who was in charge of the Myers Bill, felt that there 
was no substantial difference between the two except that the O’Mahoney proposal 
would have made permanent what O’Conor and Myers had only dared to hope to 
make temporary.'® Senator Myers thought that there was no difference either. 
As he said:'** 


When I introduced Senate Bill 1008, in the nature of a moratorium, in the nature of 
temporary legislation, I was hopeful that at least we might get that much action. How- 
ever at that time I did not believe that it would be possible to get permanent legislation 
through the Senate. However with the assistance and guidance of the Senator from 


Wyoming, we are able to make permanent what we originally sought to make temporary. 
I congratulate him for his efforts. 


The Senate by a voice vote and with no real debate adopted the O'Mahoney Bill 
as a substitute for the Myers Bill and then passed it, not as S. 1974, but as S. 1008. 


»*8 “Therefore I wish to go on record as saying that I am opposed to the bill [i.c., the Myers Bill] 
itself. 1 shall vote for the O'Mahoney amendment in the nature of a substitute.” 95 Cong. Rec. 7211 
(June 1, 1949). 

#* “We feel that the amendment as proposed by the Senator from Wyoming accomplishes exactly 
what was intended to have been accomplished by the Committee on the Judiciary on a temporary basis, 
but now is accomplished on a permanent basis by the suggestion of the Senator from Wyoming, as 
amended in the several respects to which explanation has been given. Id. at 7231. 

1T Id. at 7232. 

1° As it passed the Senate, S. 1008 in Section 1 provided: “It shall not be an unfair method of 
competition or an unfair or deceptive act or practice for a seller, acting independently, to quote or sell 
at delivered prices or to absorb freight: Provided, That this shall not make lawful any combination, 
conspiracy, or collusive agreement; or amy monopolistic, oppressive, deceptive, or fraudulent practice, 
carried out by or involving the use of delivered prices or freight absorption.” Ibid. The Clayton Act 
as amended was further amended by adding that it “shall not be an unlawful discrimination in price 
for a seller, acting independently” to quote and sell at delivered prices, identical at different delivery 
points “or if differences between such prices are not such that their effect upon competition may be 
that prohibited by this section.” Similarly, it was not to be an unlawful discrimination in price for a 
seller, acting independently, “to absorb freight to meet the equally low price of a competitor in good 
faith (except where the effect of such absorption of freight will be to substantially lessen competition), 
and this may include the maintenance, above or below the price of such competitor, of a differential in 
price which such seller customarily maintains.” The parenthetical phrase is the Kefauver amendment 
referred to below, infra, note 171. Section 2(b) of the Clayton Act as amended was further amended 
to read: “Upon proof being made, at any hearing on a complaint under this section, that there has 
been discrimination in price the effect of which upon competition may be that prohibited by the preced- 
ing subsection, or discrimination in services or facilities furnished, the burden of showing justification 
shall be upon the person charged with a violation of this section, and unless justification shall be affirm- 
atively shown, the Commission is authorized to issue an order terminating the discrimination: Provided 
further, That a seller may justify a discrimination (other than a discrimination which will substantially 
lessen competition) by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor.” The parenthetical phrase is also a Kefauver amendment. 
Both amendments were designed to retain the rule of the Seventh Circuit Court of Appeals in Standard 
Oil Co. v. Federal Trade Comm'n, 173 F. 2d 210 (1949), where the effect of price discrimination on 
competition was held to overcome the defense of good faith. 95 Cong. Rec. 7211 (Jume 1, 1949). At 
one place, Senator O'Mahoney told Kefauver that he did not think that his bill (before the Kefauver 
amendment) would “change the ruling under which the Federal Trade Commission now operates” but 
he later admitted that the effect of his language would be adverse to the rule in the Standard Oil case 
(Standard Oil Co. v. Federal Trade Comm'n, 173 F. 2d 210 (C. C. A. 7th 1949)). 95 Cong. Rec. 
7206 (June 1, 1949). The fourth section of S. 1008 contained definitions, one of which was: “The 
term ‘effect may be’ shall mean that there is substantial and probative evidence of the specified effect.” 
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There had been no hearings on it. Some of the Senators obviously did not under- 
stand what was happening. O’Mahoney gave only a very general kind of explana- 
tion. In fact, some of the provisions were fashioned by question and answer. It 
seems not to have been in existence forty-eight hours previously.’ It accomplished 
overnight what Capehart and Johnson stopped trying to accomplish after a long 
struggle of almost a year. The reputation of the Senator from Wyoming as a 
champion of the antitrust laws seems to have been accepted as a guarantee of his 
proposal.’ Only Senator Kefauver of Tennessee and Senator Long of Louisiana 
showed signs of doubt. Kefauver got O'Mahoney to accept an amendment that 
would have refused legal countenance to freight absorption which “will substantially 
lessen competition.”""* The effect of this amendment was to weaken the defense 
of good faith, and to restore the rule of the Robinson-Patman Act that discriminatory 
prices were unlawful (good faith or not) where they could not be justified by cost 
differentials and tended to lessen competition. After the vote, Senator Long said 
that he was inclined to feel “that when everyone is as happy about a piece of legis- 
lation as Senators appear to be, someone is going to be fooled when he wakes up 
and sees what is in it.”""* A subsequent motion on June 6 to reconsider the bill 
was defeated,’”* and on that day the O'Mahoney version of S. 1008 was referred to 
the House Committee on the Judiciary.’ 


VI 
From House to House 


The bill which was given no hearings at all before it was proposed to and passed 
by the Senate, was given no hearings to speak of in the House. According to one 
witness, the Judiciary Committee announced a one-day hearing which he heard about 
“by the grapevine.”""* One accomplishment of the one-day hearing was to prune the 
bill of the amendment that Senator Kefauver had had inserted. Although he accepted 
the amendment on the floor of the Senate,’"* Senator O'Mahoney appeared a 
week later at the House Judiciary Committee hearings to propose that it be taken 


This would have reversed the rule of Federal Trade Comm'n v. Morton Salt Co., 334 U. S. 37 (1948), 
where it was held that a “reasonable possibility” of injury to competition could make a price dis- 
crimination unlawful. See also Corn Products Co. v. Federal Trade Comm'n, 324 U. S. 726, 742 (1945). 

*** Congressman Walter said that the bill as it passed the Senate had been drafted by Assistant At- 
torney General Bergson. 95 Cong. Rec. 9158 (July 6, 1949). At another time Senator Johnson of 
Colorado said that the Federal Trade Commission was the source of the bill. 95 Cong. Rec. 11491 
(Aug. a 1949), and that Robert Dawkins was the author. /d. at 11492. 

See the comments of Senator Lucas of Illinois and Senator Myers of Pennsylvania to this effect. 
95 Cong. Rec. 7232-7233 (June 1, 1949). 

*"8 Id. at 7211. The verb “will” was to be important. Sce infra, note 236, and pages 305-308. 

*"8 Id. at 7132. Note that Senator Long was also in doubt and confusion as to what was taking 
place. He said that even though he was in favor of the O'Mahoney amendment, on the voice vote, he 
voted against the bill. He thought that the amendment improved the bill, a remark that is difficult to 
comprehend. 

*** 95 Cong. Rec. 7391-7392 (June 6, 1949). 

478 Id. at 7457. 

**® Angus McDonald, National Farmers Union, in Small Business Committee Hearings on S. 1008, 
at 84. 

*7® os Cong. Rec. 7211 (June 1, 1949). 
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out"? Herbert Bergson of the Department of Justice also appeared and suggested 
that the Kefauver amendment be removed.'"* While the foes of monopoly were 
thus engaged in building up the defenses available to respondents charged with 
lessening competition, Congressman Walter announced that the Federal Trade 
Commission had authorized him to state that the Commission was not opposed to 
the legislation,'*® although it had been opposed to the lesser regulation first pro- 
posed by Senator Myers. It is perhaps a tribute to the leadership of O'Mahoney 
that he had been able to join the Department of Justice, the Federal Trade Com- 
mission, Senators Myers, O’Conor, Capehart, Johnson, and McCarran, and Con- 
gressman Walter in a consensus for his bill. Because of the weight of this influence 
and the speed with which the measure moved through legislative channels without 
adequate hearings, the critics of the O'Mahoney Bill could fight only a rearguard 
action.”*® This they did in brilliant fashion, first in the House and then in the 
Senate. They were caught unawares when O’Mahoney’s substitute passed the Sen- 
ate, but they fought literally from house to house, and won at the least a temporary 
stalemate when the Senate failed to act on the conference version of the O’Mahoney 
Bill at the end of the First Session of the Eighty-first Congress. 

The first attack took place in the House Judiciary Committee. Although it 
was evidently originally intended that the Subcommittee would hold hearings of 
only one day to hear O’Mahoney and Bergson, opportunity was provided to Con- 
gressman Wright Patman to make a statement.’*' The occasion was the meeting 
of the full Committee on the Judiciary under the chairmanship of Congressman 
Celler of New York to decide what action it would take on S. 1008. Before it went 
into executive session on June 14 to decide to report the bill favorably, Patman 
and three other Congressmen were heard. He urged the Committee to hold a 
complete and full hearing because the bill, in his opinion, would “put a loophole in 
the antitrust laws that a B-36 could fly through.”*** There was no other argument 
he could make since the Subcommittee had already reported to the full Committee, 
and the discussion of the merits was presumably foreclosed. There had never been, 
of course, any public discussion anywhere on the merits. Congressman Jennings 


TW) R. Hearings on S. 1008, at 9. A later discussion showed that the printed version of the 
Kefauver amendment was not in the form the author intended. It had passed in a form more restrictive 
of the Federal Trade Commission than he had at first thought. See 95 Cong. Rec. 11477 (Aug. 11, 
1949). 

"8 H.R. Hearings on S. 1008, at 12. 

‘7° Id. at 6, 28. In am ambiguous statement, the Commission seemed to imply that the Kefauver 
amendment needed to be eliminated or modified in order to make good faith meeting of the lower 
prices of a competitor a complete defense to a charge of unlawful discrimination, although it did not 
make elimination of the Kefauver amendment a condition of approval. Sce reference to a caucus be- 
tween Congressman Walter and Commission Staff on June 7, 1949, in the letter of Commissioner Davis 
to Congressman Walter, dated June 9, 1949, H. R. Hearings on S. 1008, at 60-62. 

‘8° The Journal of Commerce, in an editorial of June 8, 1949, was suspicious of the approval ex- 
tended to S. 1008 by the Federal Trade Commission and of Senator O'Mahoney's sponsorship of the 
permanent legislation. Sce H. R. Hearings on S. 1008, at 68. 

1 OR. Hearings on S. 1008, at 17 ff. 

‘*9 Ibid. 
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of Tennessee tried to get Patman shut off'** but without success."** Much of the 
questioning of Congressman Patman was heckling and argumentative. Congress- 
man Robert J. Corbett of Pennsylvania, representing the Pittsburgh area, said that 
he supported the bill because “business does ask for an immediate decision on 
this problem,”*** and a Congressman from Peoria, “where a number of large, bulky 
industries are operating,” agreed with Corbett.’** With these statements, which 
took an hour and a quarter, the Committee went into executive session and decided 
to report the bill favorably. 

The bill was reported to the House, June 21, 1949.'*7 The Committee report 
recommended the deletion of the Kefauver amendment’® and spoke of clarification 
when it should have spoken of reversal of the courts. The Cement case, the Rigid 
Steel Conduit case, and the rule in the Standard Oil Company case were now all 
involved, since the bill would have given new defenses to those practicing freight 
absorption, making prices identical with those of competitors, and injuring com- 
petition, so long as “good faith” was present. The Kefauver amendment at least 
would have sustained the rule of the Standard Oil case. The O'Mahoney version 
would have reversed the rule of the Standard Oil case. As to Rigid Steel, Repre- 
sentative Walter said that the Federal Trade Commission was embarrassed to admit 
that it had made a mistake in pressing for favorable judgment on Count II in the 
Rigid Steel case.'*° The O'Mahoney Bill would probably have inhibited the Com- 
mission from proceeding against firms consciously paralleling prices, regardless of 
the effect on competition, where deliberate conspiracy was absent. 

On June 30, 1949, the Rules Committee of the House granted an open rule pro- 
viding for three hours general debate on S. 1008.’ Representatives Celler and 
Walter of the Committee on the Judiciary urged the granting of the rule, and 
Patman opposed it unsuccessfully. The best he could do was make a speech warn- 
ing the members of the House that S. 1008 was on its way.” He was active in 
another direction, however. As chairman of the House Select Committee on Small 
Business, he undertook himself to hold the hearings on S. 1008 which he said had 
been denied to him and to small business groups.’*? And for five days, witnesses 
made appearances before the Small Business Committee or sent statements attack- 
ing S. 1008. Professional economists,’™* representatives of small business organiza- 


*99 Id. at 23. 

941d. at 24. 

*°8 Id. at 31. 

**° Id. at 35. 

**" 95 Cong. Rec. 8243 (June 21, 1949). 

**° H. R. Rep. No. 869, to accompany S. 1008, 81st Cong., ist Sess. 1 (1949). 

‘8° H. R. Hearings on S. 1008, at 27. 

**° 95 Cong. Rec. D640 (June 30, 1949). 

*** 95 Cong. Rec. 8936 ff. (June 30, 1949). 

*°? Celler of New York found this maneuver “unseemly” because the Patman Committee was not 
a legislative committee, had no direct power to recommend legislation, and had no jurisdiction over 
S. 1008. Jurisdiction was in the Committee on the Judiciary, of which Celler was chairman. 95 Cong 
Rec. 9164 (July 6, 1949). 

4°® Small Business Committee Hearings on S. 1008, at 135, 212, 215. 
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tions,'®* wholesale and retail distributors," the National Farmers Union,'® the 
American Trucking Association, Inc.,'** and staff of the Federal Trade Commis- 
sion’”* made a record of protest of 300 pages, the theme of which was that S. 1008 
would weaken the antitrust laws, cancel recent gains in the clarification of the laws, 
create more confusion and litigation, make it casier for violators to justify infrac- 
tions, and harder for the Federal Trade Commission to halt such infractions. Wal- 
ter Wooden, Associate General Counsel of the Commission, thought that S. 1008 
would set back the Commission twenty-four years to the time of the Old Cement 
case!”” 

Having failed to prevent the granting of a rule to S. 1008, Patman then sought 
to delay the schedule of the Rules Committee in setting the time for the debate 
on S. 1008, but failed in this also.*”’ In the course of discussing the schedule, how- 
ever, Patman was able to forewarn the House of the principal objections that his 
select committee had developed.*""_ He also kept the Appendix of the Congressional 
Record filled with editorials and extended remarks showing the impact of basing 
point systems on various geographical areas in the country.” The rule was called 
up as scheduled, and the House debate on S$. 1008 began on July 6, 1949.?"* 

The ignorance and confusion of the Congressmen in discussing the measure 
were depressing.””"' Brown of Ohio asserted that there had been “rather extensive 


hearings” on the bill before the Subcommittee and then the full Committee on the 
which was not so. Sutton of Tennessee said that he had talked with 
the person in charge of the Antitrust Division of the Department of Justice by 
telephone the day before and had been told that the legislation was not necessary 
at all. The attitude of the Department of Justice was variously expressed, and 


Judiciary,” 


Walter of Pennsylvania asserted that Bergson had said that “it was absolutely neces- 
sary” that the bill be enacted.’ This dispute was settled only when Majority 


°¢ Id. at 225. 

198 Id. at 3, 4) 9, 21- 

16 Id. at 75. 

*T Id. at 102. 

9 Id. at 30, 141, 202. 

°° Id. at 36. Cement Mfg'rs Protective Ass'n v. United States, 268 U. S. 588 (1925). 

°° 95 Cong. Rec. 9029 (July 5, 1949). Majority Leader McCormack hinted that Patman’s request 
was tardy and that the bill might have been scheduled to Patman’s satisfaction, had he been more 
prompt in his request. 

"Id. at qo32 ff. 

9 Id. at Agq4si, A4q452, A4477- See also 95 Cong. Rec. A3518, A3542, A3558 (May 31, 1949). 
Congressman Walter inserted a speech he made before the Pennsylvania Bar Association in which the 
decisions of the Federal Trade Commission on pricing were found to resemble the philosophy of a 
former Sovict Commissar of Justice. Special reference was made to Count II in the Rigid Steel case. 
S. 1008 was designed to combat the “Krylenko philosophy” represented by the Federal Trade Commis- 
sion. 95 Cong. Rec. Ag4qs4 (July 5, 1949)- 

*"" 95 Cong. Rec. 9157-9172 (July 6, 1949). 

*** Congressman Lyle of Texas made an accurate observation when he remarked that “Generaily, 
legislation coming to the floor under a rule is better understood than this particular bill.” Jd. at 9157. 

"9 Thid. 

°° Id. at 9158. 

*"T The record of the hearings before the House Committee on the Judiciary docs not disclose such 
a statement by Bergson. It does quote him as saying, “Insofar as the Department of Justice is concerned, 
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Leader McCormack declared that the bill had the approval of the Commission, the 
Department of Justice, the Bureau of the Budget, and the White House.” Par. 
man said that O'Mahoney had “agreed to this substitute” (for the Myers mora- 
torium) “only when the Kefauver amendment was added to it."”* The record of 
course shows that he personally appeared before the House Judiciary Committee 
to get the Kefauver amendment stricken. 

The chief accomplishment of the House was to write in another version of the 
Kefauver amendment after Patman failed to prevent the debate on the bill sched- 
uled by the Rules Committee.*”® Willis of Louisiana led the first attack to restore 
the Kefauver amendment or another version of the amendment,”"* but this was 
defeated.*"* The second (and successful) effort to undo the work of the Com. 
mittee on the Judiciary in striking out the Kefauver amendment was led by Carroll 
of Colorado."* The object of the Carroll amendment, as of the Kefauver and 
Willis amendments, was to deprive respondents under the Robinson-Patman Act 
of the defense of good faith where differential prices to meet those of a competitor 
(without differentials of cost) substantially lessened competition. Like the Kefauver 
and Willis amendments, its effect was to retain the rule of the Standard Oil case 
as decided by the Seventh Circuit Court of Appeals.?2** The Carroll amendment 
was adopted by the Committee of the Whole House*’® after a wearying debate in 
which few were on the floor and the speakers complained about the noise.*"* Since 
the House passed S. 1008 in a different form from the Senate, the measure was 
almost certainly headed for a conference committee unless the Senate accepted the 
House version.2** This would have been true also if the Judiciary Committee 


we have never urged the necessity or desirability of legislation with respect to the pricing practices to 


which the present bill is directed.” H. R. Hearings on S. 1008, at 11. 

*°* 95 Cong. Rec. 9164 (July 6, 1949). Patman was of the opinion that the Department of Justice 
was willing to restrict the operations of the Federal Trade Commission out of a sense of rivalry. Id. 
at 9227. He could not understand why the Federal Trade Commission had changed its position. /did. 

9° Id. at 9158. 

"° The vote on the rule was easily carried, id. at 9167, and the House proceeded to consider the 
measure on its merits, with time divided equally between opponents and proponents for three hours. 
Id. at 9168. 

*™ 95 Cong. Rec. 9239-9240 (July 7, 1949). 

™? 1d. at 9250. It is of interest that 143 Congressmen out of the total membership of 435 voted 
down the Willis amendment by a vote (on division) of 80-63. 

™* Ibid. 

** 95 Cong. Rec. 9170 (July 6, 1949). 

805 Cong. Rec. 9259 (July 7, 1949). The vote was 117-81. Where the Kefauver amendment 
had used the words “except where the effect of such absorption of freight will be to substantially lessen 
competition,” the Carroll amendment said “except where such absorption of freight would be such 
that its effect upon competition may be that prohibited by this scction.” Where the Kefauver amend- 
ment used the words “other than a discrimination which will substantially lessen competition,” the 
Carroll amendment said, “if the discrimination is not such that its effect upon competition may be that 
prohibited by this section.” Compare Carroll amendments with S. 1008 as it passed the Senate, supra 
note 168. As S. 1008 passed the House, the phrase “substantial and probative evidence” in the definition 
of “the effect may be" had been changed to “reasonable possibility,” thus restoring the rule of the 
Morton Salt case. See note 168 supra. 

™* See remarks of Christopher of Missouri, 95 Cong. Rec. 9256 (July 7, 1949), and White of Idaho, 
id. at 9258. 

™* The House passed the bill by voice vote after a motion to recommit to the Committee on the 
Judiciary was defeated. Id. at 9269. 
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version of the measure had been adopted intact by the House, since that version 
had eliminated the Kefauver amendment. 

With the action of the House on the Carroll amendment, a sharp and fairly 
definite issue was for the first time joined. There was now a line, on one side of 
which the spokesmen for the Robinson-Patman Act could stand, and on the other, 
the spokesmen for legislative intervention on behalf of the steel, vil, cement, and 
building materials industries, all affected by recent decisions. The question was 
not now the abstract one of basing point systems and required f.o.b. pricing, nor 
freight absorption as such, nor moratoriums. After the action of the House, Senator 
Long of Louisiana warned the Senate that he recognized the existence of a drive 
to end the Robinson-Patman Act, and referred to a statement in the Journal of 
Commerce which spoke of Celler of New York as the sponsor of such a drive.”"* 
A statement attributed to Celler suggested that the conference committee might not 
have to take either the Kefauver or the Carroll amendments.”"* Long put the 
Senate on notice that he regarded the issue as a serious one and was prepared to 
make a fight on it. 

On July 26, the Vice-President laid before the Senate the amendments made by 
the House to S. 1008, and McCarran of Nevada moved that the Senate disagree 
with the House and go to conference.**° This was quickly agreed to by the Senate, 
and McCarran, O'Conor, and Wiley were appointed Senate conferees. Long and 
Kefauver immediately protested the action, charging McCarran with violation of 
an understanding to give notice to Kefauver when the conference vote would arise, 
to permit them instead to move to concur in the House amendments.*** The 
McCarran motion to send the bill to conference, sotto voce, almost succeeded in 


preventing the Senate from debating S. 1008 at all. Senate protocol, had McCarran 
consented, would have nullified the vote to send the bill to conference. He, how- 
ever, would agree only to a debate on Long’s motion to reconsider, which is not a 


debate on the merits.27* The debate was held on August 10, 11, and 12, and it 


failed t6 persuade the Senate to recall its decision to send S. 1008 to conference.*** 
Before the matter was sent on its way to the House again with a request to appoint 
conferees, Senator Lucas of Illinois said that had he known the bill was going to 
cause so much trouble and take up so much time, it never would have got off the 
calendar. He had been persuaded to take it off the calendar by Senator Myers of 
Pennsylvania who had assured him “that it was a moratorium bill, which would 
probably require a couple of hours.”*?* The weapon that McCarran had against 


™* o5 Cong. Rec. 9310 (July 8, 1949). 

™° Ibid. 

#*° 95 Cong. Rec. 10387 (July 26, 1949). 

31 Id. at 10387-10388. 

723 See discussion of this point by Scnator Morse, 95 Cong. Rec. 11496-11497 (Aug. 11, 1949). 

228 The motion to reconsider was rejected August 12, 1949. 95 Cong. Rec. 11553-11589 (Aug. 12, 
1949). 

*** o5 Cong. Rec. 11376 (Aug. 10, 1949). Seuator Lucas on two occasions tried and failed to get 
the debate limited by unanimous consent. He succeeded on the third attempt, but only after the 
supporters of the motion to reconsider had developed their attack at length. Jd. at 11400, 11471, 11510 
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the Long-Kefauver group throughout the three-day debate was the rule of the 
Senate that a motion to table the motion to reconsider would have the effect imme- 
diately of shutting off debate.** This advantage was not pressed, however. 

The familiar ground was traversed once again, the chief difference being the 
new alertness of senators who had had the time and the inclination to inform them- 
selves about matters upon which they had voted unknowingly when the O'Mahoney 
substitution for the Myers moratorium was made. O’Mahoney expressed again his 
interest in the development of trona deposits in Wyoming and his desire to make 
sure that Wyoming concerns would be permitted to absorb freight and quote deliv- 
ered prices.** He also said that he thought his sponsorship of S. 1008 was con- 
sistent with his views when he was head of the TNEC. He said that he had been 
glad to accept the Kefauver amendment when it was introduced originally and 
hoped that it, or language like it, would come out of the conference committee 
intact.2*" He did not say that he had gone to the House Judiciary Committee to 
urge its removal.7*® Senator Myers said that he had no objection to either the 
Kefauver or the Carroll amendments but thought that the bill should go to con- 
ference because there were such deep cleavages on both sides.” 

The principal speeches in favor of the motion to reconsider the vote to send 
the bill to conference were made by Senators Douglas, Long, Kefauver, Hill, and 
Morse. Senator Douglas, especially, made the most coherent and logical exposition 
to be made on either side of the controversy.° He took the bold view that the 
bill even with the Carroll amendment would legalize basing point systems, and 
that although the Carroll amendments improved the measure originally introduced, 
we would still be better off with no bill at all?*’ The principal instrument for 


the suppression of price competition is the basing point system, and this the 


#99 td. at 11377. 

#9 Id. at 11394. 

#97 Id. at 11395-11396. 

*** Ar still another place in the debate, on August 11, Senator O’Mahoncy again said that he had 
accepted the Kefauver amendments in the Senate because he “believed they were totally in harmony 
with the purposes of the author of the substitute.” 95 Cong. Rec. 11489 (Aug. 11, 1949). He failed to 
state at this time also that he had gone to the House Judiciary Committee to have the amendments 
stricken. 

*9° o5 Cong. Rec. 11398 (Aug. 10, 1949). 

**° Senator Capchart was the originator of several short, sharp exchanges with Senator Douglas. 
The first exchange ended with the following colloquy: Mr. Capehart: “If the Senator wants an argu- 
ment and a fight I will be very happy to give it to him. The Senator seems to be inviting it.” Mr. 
Douglas: “I fight only in a good cause. If the Senator wants to take me on while I am defending 
a good cause, I am willing.” 95 Cong. Rec. 11401 (Aug. 10, 1949). 

**2 1d. at 11400. He mentioned trade-marked consumer goods like chocolate bars and other candies, 
chewing gums, cigars, soap, cosmetics, drugs, shirts, soft drinks and the like which sell all over the 
country at the same price (indicating freight absorption) and are protected by trade-mark. As to these the 
Federal Trade Commission had not proceeded against the uniform prices of trade-marked products and 
there was no prospect that it would. These are different from the standardized commodities in which 
there is little difference of quality, and price competition is the only kind that counts. Among the 
latter are steel, cement, lead, steel pipe and conduits, corn syrup, beet sugar, some forms of lumber, 
and brass. He said that the makers of the latter had been fighting behind the skirts of the first to 
legitimatize their own monopolistic practices. 
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O'Mahoney Bill, even with the House amendment, would sanctify.** The alleged 
confusion following the Rigid Steel case existed only in the minds of those sponsor- 
ing the O’Mahoney measure and not in the minds of the courts or the Federal Trade 
Commission. The fact that the Court split four to four in the Rigid Steel case need 
not have made legislation any more necessary than the four to four split in the 
Oregon minimum wage case in 1917.7* Any further amplifications or refinements 
of statements about the law and its application should be undertaken by the admin- 
istrative and the judicial processes. The present laws are adequate to deal with 
the situation and new legislation is unnecessary.*** 

Kefauver of Tennessee repeated many of the points that had been mentioned 
and developed some further.*** The O'Mahoney Bill he thought was unnecessary. 
It added to and did not lessen confusion. But if it should be enacted, it should 
contain the Carroll amendments. The junior Senator from Tennessee in fact thought 
that the Carroll amendments were broader and provided more protection to small 
business*** than his own. Kefauver reviewed the cases which the O’Mahoney Bill 
would affect (indeed, set aside) including the familiar five: Corn Product, Staley, 
Cement, Rigid Steel, and Standard Oil—in short all of the cases in which the profile 
of the law was becoming more and not less clear and certain.” Like Douglas, 
Kefauver hoped that the bill would be defeated. The minimum condition of 
acceptance, he felt, should be the adoption of the Carroll amendments.™* There 
was a strong implication that the Senators sponsoring the bill did not know what 
they were doing when Kefauver said that ‘the purpose of the measure was io 
emasculate the antitrust laws, a purpose that the sponsoring Senators did not em- 
brace, but which was the design of “the great lobby that is behind the bill.”** 

*** Douglas cited a letter written to him at his request by the Chairman of the Department of 
Mathematics at Haverford in which it was estimated that the probability of eight identical bids in 102 
counties was one in eight followed by 214 zeros. The Illinois Department of Highways in 1947 had 
received bids from eight cement companies which were identical within cach of the 102 counties in 
the state. Jd. at 11403. 

*** Stettler v. O'Hara, 243 U. S. 629 (1917). 

*** o5 Cong. Rec. 11405 (Aug. 10, 1949). The Kefauver and Carroll amendments would only have 
“lumited the bare-faced use of the basing point system,” not made it obviously unlawful. Jd. at 11408. 
Caoehart said that Douglas was confusing the right of individual sellers acting independently to absorb 
freight with the basing point system. There is perhaps less confusion than overlapping between the 
two. Not all freight absorption is basing point in structure, but typical basing point systems involve 
freight absorption. A bill making all non-conspiratorial freight absorption lawful regardless of effect 
on competition could be understood to legalize basing point systems, as Douglas asserted. 95 Cong. Rec 
11412 (Aug. 11, 1949). 

«, Kefauver’s principal presentation is to be found in 95 ro — 11475 ff. (Aug. 11, 1949). 

"*° Id. at 11477. When he first proposed his amendment Kefauver proposed to insert the words 
“except where the effect of such absorption of freight will be to whenaidip lessen competition.” He 
then thought that the word “will” was incorrect since the word “may” customarily appears in antitrust 
legislation, and substituted the word “may” for the word “will” in the printed copy of his bill. It 
was adopted by the Senate with the word “will,” however, raising a matter of some concern to the con- 
ference committee when it looked for a version of the Kefauver-Carroll amendments that would be 
satisfactory to both the House and the Senate. 

"7 Id. at 11476. 


*° Td. at 11485 
9° Ibid 
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Hill of Alabama and Morse of Oregon made the last two speeches of importance 
in favor of the motion to reconsider. Hill drew freely upon the views of witnesses 
before the Patman Small Business Committee,? and the reported views of the 
Federal Trade Commission, the Department of Justice,** and the press.” 
Morse of Oregon, although feeling that the bill would eventually pass into law,” 
nevertheless conducted a vigorous attack upon it. He deplored what seemed to 
him to be a breach of the usual senatorial practice when sentiment exists to re- 
consider a vote by which bills are sent to conference. The customary practice he 
had found was to permit reconsideration by unanimous consent, without debating 
the motion.** This courtesy had been withheld by the chairman of the Senate 
Judiciary Committee, who had originally called for a vote on sending the bill to 
conference when Kefauver, with whom he had had an agreement to give prior 
notice, was not in his seat.2* Morse wanted the record to show that the proponents 
of the bill wanted to take refuge in the protection of a technicality in the rule.*’ 

Morse preferred the Carroll amendment to the Kefauver amendment because the 
latter contained the inadvertent word “will” and he applauded Kefauver’s forth- 
rightness in accepting the Carroll amendment in place of his own.*** He made an 
exposition of the actual operation of basing point systems,’ thereby carrying for- 
ward the excellent lecture given to the Senate by Douglas and others on economics. 
He twitted O'Mahoney with a news release issued by the Senator from Wyoming 
and dated July 11, 1948, in which the basing point system was condemned, the reader 
was warned that the steel industry would try to lay the basis for a demand that 
Congress change the antitrust law, and the case was made for a good faith aban- 
donment of the basing point system in favor of f.ob. pricing. He thought that 
the news release left some in doubt as to how the Senator from Wyoming could 
justify his position on S. 1008. 

On the last day of the three-day debate on the motion to reconsider, the time 
was divided equally (under a unanimous consent agreement) beween the supporters 
and opponents of the motion. Wherry of Nebraska led off against the motion to 
reconsider by asserting that the bill (S. 1008) had been used as a medium for 

*° Id. at 11490, 11495. 

*2 1d. at 11491. 

#9 Ibid. 

9 Id. at 11495. 

***In a colloquy with Senator Douglas, Senator Morse said: “But I am sure the Senator inoi 
will agree with me that the probabilities are that Senate Bill 1008 will be finally passed by the Senate.” 
Id. at 11498. And again, “But I recognize that a bill is going to be passed, and therefore I am goin 
to do the very best I can to patch it up.” Id. at 11503. 

8 Id. at 11496. 

#*° Id. at 11497. 

**T Long of Louisiana was also absent, being “on my way to the Senate Chamber at the time the 
motion was made.” 95 Cong. Rec. 10387 (July 26, 1949). The agreement was made between McCarran 
and Kefauver. Russell: of Georgia had also asked McCarran to be notified. Long spoke of the “low 
tone of voice” in which McCarran had put the motion to send the bil! to conference. Id. at 10388. 

**® os Cong. Rec. 11498 (Aug. 11, 1949). 


*° Id. at 11498-11508. 
*8° Id. at 11508-11509. 
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airing wholesale violations ot the antitrust laws. He thought that S. 1008 was de- 
signed to restore the competitive conditions “which were revolutionized by the 
Supreme Court opinion in the Cement case.”"*** The issue was a simple one, and 
he proceeded to explain it in terms of horse trading on the farm. Douglas made 
a summary of his previous speech.*** O'Conor of Maryland concentrated upon the 
Carroll amendments which he thought meant to “amend the Robinson-Patman Act 
except in any respect in which it is in force.”*** Among the authorities invoked 
in favor of S. 1008 was John D. Clark of the Council of Economic Advisers, de- 
scribed by Johnson of Colorado as a great liberal who, although his father left him 
a fortune, “did not become a playboy at all.”*** 

The suggestion made the day before by Morse, that Senator O'Mahoney was 
professing a view inconsistent with that he held on July 11, 1948, was further devel- 
oped by Long.?®* O'Mahoney maintained his position that S. 1008 contained noth- 
ing which affected the basing point system or the multiple basing point system.?* 
He argued that if S. 1008 were defeated, steel could go back to f.o.b. mill prices 
and then prevent any other state from developing a steel industry.**" It was put to 
him that he had once said that it was best for the steel companies to go on an f.o.b. 
pricing basis. O’Mahoney’s answer was that the TNEC report had indicated that a 
change in f.o.b. pricing must allow industry time for adjustment. He saw around 
him now opportunities for new competitive enterprises to enter industry, and be- 
lieved that they could not do it without being permitted to absorb freight.” 

Sparkman of Alabama reviewed the history of the pressure which had been organ- 
ized to produce changes in the antitrust laws by Congress. He paid special 
attention to the effect of the abolition of the basing point system on the sugar beet 
industry of Colorado, Wyoming, and other Mountain States and concluded that 
the result would not be harmful to that industry in those states. This seems to 
have been an appeal to the chief proponents of the legislation from important 
sugar beet states, Johnson of Colorado and O’Mahoney of Wyoming. Pepper of 
Florida developed the case against the basing point system with special reference 
to Florida.** With some further remarks by Long and Kefauver, the struggle to 


**2 95 Cong. Rec. 11554 (Aug. 12, 1949). 

8 Id. at 11557-11559. 

8 Id. at 11563. 

*°* Id. at 11492. See testimony of Clark cited by O’Conor, id. at 11563. Long of Louisiana sug- 
gested that Clark was one of the “great Standard Oil executives,” who had been “one of the foremost 
advocates of the legalization of the basing-point system itself" and that if the bill met with Mr. Clark's 
approval that fact. might “indicate that the bill might actually legalize the basing-point system.” Id. at 
11492. ® 

88 Id. at 11572. 

#8 Id. at 11573. 

*T Ibid. 

998 Dhid. 

*° He also utilized the material reported by James W. Daniel, Washington correspondent of the 
Rocky Mountain News, Dec. 17 and 22, 1948, describing the activities of an organization which set 
out to produce a “grass roots demand” for change in the law. Id. at 11575. 

°° Id. at 11575-11578. 

*) Id. at 11579-11582. 
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get the Senate to reconsider the motion to send the bill to conference ended. |; 
was a struggle that had been waged in the main by Senators from southern and 
midwestern states against Senators from the steel and beet sugar states. 

Before the vote was taken on the motion to reconsider, McCarran undertook to 
defend O'Mahoney, as Johnson had previously done.*** The McCarran statement 
was notable chiefly for the suggestion that the O'Mahoney Bill was more anti- 
monopolistic than “any bill which was likely to come out of the Committee on the 
Judiciary after the year of study which was contemplated during the period of 
moratorium” which the Myers Bill would have provided.*** The motion to re- 
consider the vote to send S. 1008 to conference was lost 28-49,°* and McCarran 
was stopped by Langer of North Dakota in a maneuver to have O'Mahoney and 
Jenner of Indiana added to the conference committee.*”’ 


VII 
Tue ConFerence Report 


The final passage at arms in the First Session of the Eighty-first Congress took 
place over the conference committee report which was submitted in the closing days 
of the session.° As reported by the conference committee, the compromise bill 
was unacceptable to Celler, chairman of the House Judiciary Committee, and Willis 
of Louisiana.2**? It was acceptable to the three Republican conferees and one Demo- 
crat, Representative Walter of Pennsylvania, who was on the high seas but had 
cabled his proxy, not to a member of his party, but to a member of the minority 
party.” 


S. 1008, as finally proposed in the conference report, amended the Federal Trade 
Commission Act to provide that it should not be regarded as an unfair trade prac- 
tice for sellers acting independently to absorb freight and quote delivered prices.” 
Language withheld the benefits of the Act from any combination, conspiracy, or 
collusive agreement, and from any monopolistic, oppressive, deceptive, or fraudu- 
lent practice carried out by the use of freight absorption or delivered prices. This 


**2 Johnson had said, “The chemical industries of the West wanted to go ahead without further 
delay. They had to have matters clarified so they could develop the industries they had in mind. In 
dustries wanted to get under way in Wyoming. They were demanding that the matter be settled. 
They persuaded the Senator [1.c., O'Mahoney] they needed action at once and the present bill is the 
result. Jd. at 11573. 

98 Id. at 11583. 

9** Id. at 11588. 

**© McCarran asked for unanimous consent to augment the number of Senate conferees and to add 
Jenner and O'Mahoney, but Langer objected and unanimous consent was therefore not secured. Id. a 
11589. 

2° After the Senate action sending the measure to conference, the House insisted on its amendments, 
agreed to the conference (95 Cong. Rec. 11811 (Aug. 16, 1949)) and appointed conferees, August 16, 
1949. The conference report, H. Rep. No. 1422, was submitted to the House on October 14, 1949. 
and debated. 95 Cong. Rec. 14786 (Oct. 14, 1949). 

#*T o5 Cong. Rec. 14786 (Oct. 14, 1949). 

2°* Michener of Michigan. Waltcr’s views about the legislation were closer to those of Michener 
than to either of the other two conferces of his own party. See Michener’s statement, id. at 14794. 

#°° Id, at 14794-14795. 
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language had been included in both House and Senate versions of S. 1008. The 
Robinson-Patman Act was amended to make it lawful for sellers independently 
to absorb freight or quote delivered prices unless the effect of these practices “upon 
competition, will be to substantially lessen competition.” This was the version of 
the Kefauver amendment that Kefauver had repudiated. Even where the forbidden 
effect was shown, however, the conference report provided that good faith meeting 
of the lower prices of a competitor should be a complete defense to a charge of 
unlawful discrimination, regardless of its effect upon competition. It was therefore 
possible for the Federal Trade Commission to prove a prohibited discrimination 
to which good faith would be a complete defense. 

The press reported (as the conference report indicated) that S. 1008 would over- 
rule the Seventh Circuit Court decision in the Standard Oil case, where a prohibited 
effect upon competition vitiated the defense of good faith in a charge of unlawful 
price discrimination.?”° Moreover, language of the proposed bill required the Com- 
mission to demonstrate illegal effects of price discrimination with “reliable, pro- 
bative and substantial evidence.” This threw out the rule of the Morton Salt case, 
where the Commission had been required to prove only a “reasonable possibility” 
that the effect of a price discrimination would injure competition unlawfully. The 
general exemption extended to non-conspiratorial freight absorption would have 
nullified the holding on Count II in the Rigid Steel Conduit case, and would have 
weakened the theoretical basis of the Cement case, and the Glucose cases which 
preceded it. 

Carroll of Colorado supported Celler’s objection to the conference report and 
explained the circumstances under which the word “will” had come into the 
Kefauver amendment instead of “may.” He proposed that the report be recom- 
mitted or that no legislation on the subject at all should be sought.?"* Others felt 
as Carroll did.2** Strong statements in support of the conference report were made 
by Halleck of Indiana” and Michener of Michigan.*"* The proceedings were short, 
and after a motion to recommit was lost,””* 
the House by a vote of 200-104.°"* 

With the submission of the conference report to the Senate,?"" the opponents of 
S. 100% had picked up another ally—time.*7* The Senate was in the last days of 
the First Session of the Eighty-first Congress, and the Congressmen wanted to 
expedite their business in order to get home. O'’Conor was reported to be confident 


the conference report was adopted by 


*7° Wall Street Journal, Oct. 13, 1949, p. 8, col. 2. 

#2 o5 Cong. Rec. 14788 (Oct. 14, 1949). 

*™8 For example, Boggs of Louisiana, id. at 14789. 

*7 Id. at 14789-14790. 

*"* Id. at 14794-14796. : 

=" Id. at 14797. The vote was 138-178, with 116 not voting. 

7 Id. at 14797-14798. There were 128 not voting. 

**T o5 Cong. Rec. 14983 (Oct. 15, 1949). 

*™* See o5 Cong. Rec. 15054-15055 (Oct. 17, 1949), where Lucas of Illinois arranged the schedule 
of the Senate, including the conference report debate. 
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that he had enough votes to push the bill through.**” The pressure was so great 
that the sponsors of the conference report actually managed to slip it through the 
Senate in a Saturday night session with what Douglas described as “supersonic 
speed.”*8° The action was recalled by the timely attentiveness of Douglas and 
Long. The Senator from Illinois said that he and Long were standing close to 
the Chair, but even then could not hear the question which was stated, “and we 
were startled by the almost instantaneous announcement that the report had been 
agreed to.” This tactic was reminiscent of the manner in which the motion to 
send the bill to conference had been maneuvered. If Douglas and Long had not 
been watching for the Saturday night motion, the Senate would have enacted a 
fundamental reform of the antitrust laws that had never had hearings in either 
the House or the Senate, which few legislators understood, and which had been 
put on the books by inadvertence. 

The last debate on S. 1008 began when Douglas objected to the conference report 
in its entirety.2** He expressed the opinion that S. 1008 legalized the basing point 
system, the postage stamp and zone systems of pricing, and would produce a re- 
versal of the entire policy of the government in the pricing field.*** In addition, 
he felt that the bill really repealed the Robinson-Patman Act.*** Hill of Alabama 
contributed a recollection of William Jennings Bryan who once in a debate against 
a tariff bill referred to the banyan tree which entices the unwary native to seek its 
fruit only to be crushed by the powerful limbs of the tree.*** Capehart wanted to 
talk about the Miller-Tydings Act which Douglas suggested was as relevant to 
S. 1008 as canasta.”*° As he had warned in an early phase of his speech, Douglas 
at its conclusion moved that further consideration of the conference report on 


S. 1008 be postponed until January 20, 1950.”** O’Conor immediately moved to 
table the motion and on the yeas and nays, the motion was lost, 29-29, the Chair 


indicating that its vote would be in the negative.?*7 


The denouement was supplied by O'Mahoney who turned against the bill he had 
sponsored, and gave his support to Douglas. He expressed his pleasure that the 
Douglas motion was not laid upon the table,” and he urged that it be adopted. 


*™ The Journal of Commerce, Oct. 18, 1949, p. 2, cols. 6-8. Senator Long told reporters that 
Douglas would not filibuster, but that he had no objection to doing so. See also Journal of Commerce, 
Oct. 19, 1949, p. 1, col. 8, where mention is made of a sizable stack of books brought to the Senate 
by Long. 

®° o5 Cong. Rec. 15115 (Oct. 17, 1949). 

*** Douglas got unanimous consent to hold the floor on October 17 and to permit him to resume 
the debate the next morning, October 18. Id. at 15118. 

#3 Id. at 15165-15166. 

*°* Id. at 15167. 

*** Id. at 15168. Douglas thought that this illustration was more graphic than the spider and fy 
analogy. 

**8 os Cong. Rec. 15168 (Oct. 18, 1949). 

*** Douglas’ first motion was to recommit the report to the conference committee with the request 
that it report on January 20, 1950. This was ruled out of order since the House had already acted 
Id. at 15173. 

*°T Id. at 15174. 

9° Thid. 
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His principal point was that the conference committee version of S. 1008 permitted 
the Federal Trade Commission to proceed against prohibited forms of freight ab- 
sorption only where the effect of the absorption will be to lessen competition sub- 
stantially, not where there might be a reasonable probability of this result.” The 
committee had retained the original or inadvertent version of the Kefauver amend- 
ment; O'Mahoney thought that the Carroll version was preferable. O'Mahoney 
warned that if consideration were not postponed, he would have to vote against 
the bill that he had introduced.*”° The conference bill not only did not clear 
away misunderstandings, but created fresh ones. O'Mahoney said that he had 
always understood independent freight absorption to be legal and was glad to 
have the recent opinion of the Fourth Circuit Court of Appeals in the case of 
Bond Crown and Cork Company v. Federal Trade Commission confirm this be- 
lief.*** He concluded by explaining why he had got into the controversy in the 
first place—Wyoming beets and chemicals***—but now felt that the conference re- 
port version of his bill would work to the disadvantage of these industries by 
“locking up the natural resources of the West in the hands of the monopolists.” 
This statement (perhaps it might be called “recantation”) was documented by a 
letter from O'Mahoney to Mr. Robert D. Pike, in which the latter was assured that 
the courts, the Commission, and the Department of Justice would continue to sup- 
port the legality of independent freight absorption.*” 

With the conclusion of O’Mahoney’s speech, the opposition to Douglas’ motion 
collapsed. The Senate quickly agreed by voice vote to postpone consideration of 
the conference report to January 20, 1950."** 


Vill 
SuMMaRY AND CONCLUSION 


The drive to amend the antitrust laws and overrule major decisions of the Fed- 
eral courts was begun in the summer of 1948 when steel customers, and others, 
stimulated by the new pricing policy of the stcel industry, appeared on the stage 
of the Capehart Committee and asked that Congress “clarify” the law on pricing. 
The trouble was not really that the law was unclear but that it was becoming more 
clear as the Federal Trade Commission and the courts applied the Federal Trade 


Commission and Clayton Acts (as amended) to neW situations. The principal 


effect of the two measures to enact permanent amendment of these statutes— 
S. 236 and O'Mahoney’s S. 1o0o8—would have been to sct aside the new decisions. 
A trend was to be stopped and perhaps reversed, not made more viable in the 
directions freshly opened. 

** Id. at 15174-15176. 

*" Id. at 15176. 

"196 F. 2d y74 (C. C. A. ath 1949). 95 Cong. Rec. 15176 (Oct. 18, 1949). 

2 o5 Cong. Rec. 15176 (Oct. 18, 1949). 

"Id. at 1§179-15180. 

"Id. at 15180. 
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After the somewhat elaborate propaganda prepared by the Capehart hearings 
for a Congress that the voters did not elect, the effort to write a permanent statu- 
tory amendment of the antitrust laws proceeded briefly, but was soon abandoned 
because of the complexity of the problem and the desire of the proponents of 
change for quick results. The Myers moratorium was to serve this desire. At the 
critical point, however, the proponents of legislative intervention against the Com- 
mission and the courts found themselves being led, to their joyful surprise, by 
Senator O'Mahoney, who seems to have been influential in bringing along the 
Commission and the Department of Justice also. If Kefauver had not amended 
S. 1008, however inadvertently, as it whisked through the Senate, one of the fastest 
breaking squeeze plays in recent legislative history would have reversed develop- 
ments in the law of pricing that had taken years to mature. The Kefauver amend- 
ment slowed up proceedings in the House, made a conference necessary, and thereby 
gave time for an opposition to crystallize and organize. Even with this small gain, 
two strategems threatened to prevent the new opposition from placing its weight 
against the insistent thrust to legislate. These were the maneuvers that almost sent 
S. 1008 to conference on tiptoe, and then almost whirled the conference report 
through the Senate with “supersonic speed.” 

Few Congressmen seemed to know quite what they were doing, and on S. 1008, 
at least, there was almost no way for them to find out, since the O’Mahoney Bill 
was given no hearings in the Senate and no public hearings in the House Judiciary 
Committee. The only public hearings it received were held by a committee that 
had no jurisdiction over the measure. The Capehart hearings were useless as a 
basis for legislation. The residuum which the Capehart hearings leave is that the 
witnesses, understandably, would feel uncomfortable in the dream world of re- 
quired f.o.b. pricing that was imagined for them. The hearings on S. 236 were 
perfunctory at best, and full investigation of alternatives was missing. ; 

The Federal Trade Commission looked no more sure of itself at points than 
some of the Congressmen. Under pressure, the Commission seems to have aban- 
doned at least one position that it assumed before the courts, and permitted itself 
to be reported as not in objection to the O'Mahoney Bill, although it had declined 
to support either S. 236 or the Myers moratorium. Moreover, direct statements were 
made in Congress to the effect that the Commission staff was responsible for lan- 
guage in the O'Mahoney Bill. Without a full knowledge of all of the considerations 
that seemed to be pressing and important, it is impossible to judge the necessity of 
the Commission's choice. The student of antitrust policies may be permitted the 
hope, however, that the Commission will not lose sight of the trust given it by 
the statutes to carry forward, not backward, the enforcement of the laws governing 
competition. 

It need not be supposed that those who supported the O'Mahoney Bill were 
willful wreckers of the antitrust laws, for the choices were not simple and clear-cut. 
Few argued that required f.o.b. pricing was desirable. Most accepted the view that 
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independent freight absorption made in good faith with no adverse effect upon 
competition was desirable. But neither Johnson, Myers, nor O’Mahoney succeeded 
in producing a bill to protect this kind of freight absorption without at the same 
time lending countenance to practices that would be restrictive of competition, be 
hard to detect, and be harder to prove. It is not difficult to understand that the 
harassed Congressman, importuned by restless constituents, would prefer to risk 
abuse of the law if he could protect the concerns of the innocent in intention. 
Indeed, O'Mahoney himself seems to have made somewhat this kind of choice. The 
alternatives, however, become a little clearer when it is established that the fears 
are unfounded. One does not then have to assume the risk. This is the view with 
which O'Mahoney started. It is the one with which he finished. 

A reasonable case can be made for the proposition that the entire antitrust 
policy of the United States should be reviewed candidly, re-formulated in the light 
of sixty years’ experience, and fitted to suit the requirements both of large scale 
industry and the public in the middle of the twentieth century. It may be that 
the complications swamp the benefits of legislation in the pricing field that is too 
detailed and specific. Free enterprise is a valuable concept which certainly should 
not be impaired by the very laws enacted to fulfill its promise. But the formulation 
of new policy requires at the least comprehension of the issues, full hearing for all 
relevant views, and an earnest effort in good faith to reach a new balance of inter- 
ests. The movement to change the law on pricing in the First Session of the 
Lighty-first Congress fulfilled none of these conditions. 
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Mr. Lams. I certainly appreciate having them both in. 

Mr. McCuutocu. I would like to interrupt here lest I forget. When 
I originally requested the insertion of the dissents of Mr. Rostow and 
Mr. Schwertz, I wanted the record to show that this book, which ap- 
parently has gone to all the Federal judges, had in the last 5 pages 
these 2 dissents and it was there for anyone to see it who wished to 
use this book as weighty authority. 

The Crarrman. It will be shown as a partial dissent. It is only 
a part of it. 

Mr. McCutiocu. Mr. Chairman, my motion was to include the en- 
tire part that was in the report. 

The Cuatrman, Certainly, with the understanding it is only a part 
of their dissent which went into the record. 

Mr. McCuttocu. It speaks for itself. 

The Cuatrman. That is right, it speaks for itself. It is only part. 

Mr. Lams. There were other dissents which were, each one, handled 
in the content of the report. 

Mr. McCuttocn. Yes, there is a notation in this report some place 
that following every subject or every chapter, if a person wanted to 
note his dissent by footnote or otherwise, that section or chapter noted 
the disagreement or dissent. 

Mr. Lams. That is right. 

The CHarrman. But, Mr. McCulloch, you say in the body of the 
document here, it is so vague and indefinite. If you ask about in- 
dividual members, it says “in addition several members comment” 
and then it has a comment here about identical delivered prices. It 
doesn’t say which of the several members. 

Mr. Lamps. I thought that was a very practical way of handling a 
long list of people and narrowing it down and to get men of such 
skill to agree and not have their names in there and say several] take 
that view, I think was very well done. 

The CuatrmMan. But at least you know who did it. In the Law Re- 
view if a judge reads something, he knows who wrote that Law Review 
article; but he doesn’t know anything about this committee of 61. 

He doesn’t know that this committee is composed of people whose 
lives have been spent on the other side of the antitrust laws. 

Mr. Lams. I have to speak to that. If you had seen Mr. Mac- 
Intyre in action in the courtroom, you would certainly appreciate 
the fact that he does represent the Federal Trade Commission with 
competence. 

The Cuarrman. If we want the Federal judges to be well informed, 
we will have to get a research or investigating department to find out 
who is behind them. 

Mr. Lamp. Not as long as you have vigorous prosecutors like Mac 
here. 

Mr. MacInryre. In this document, Edwards Exhibit A, which | 
have just referred to as a blueprint for lobbying, there are several 
pages devoted to a discussion of ways and means of making changes 
in the Federal Trade Commission so as to accommodate your philos 
ophy concerning delivered prices. ; 

On that point—and incidentally this being prepared between June |, 
1948, and, say, around the end of August—keeping that in mind, | 
want to ask you this question: Do you recall telling a neighbor o! 
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yours just very shortly thereafter that following the election which 
was going to come on in November of that year, the situation at the 
Federal Trade Commission would be taken care of because it was 
going to be cleaned out of those who helped the philosophy and up- 
held it ? 

Mr. Lams. I don’t remember putting it that way. 

Mr. MacIntyre. How did you put it ? 

Mr. Lams. I don’t recall how I put it, but I would say if you are 
referring to my neighbor who is now Commissioner Kern 

Mr. MacIntyre. That is whom I am referring to. 

Mr. Lams. Mr. Kern and I being neighbors, and I being in the 
practice of Federal Trade Commission law, and Mr. Kern being 
equally interested on the opposite side, we did discuss many of the 
questions. 

Mr. MacIntyre. Didn’t you tell him it was going to be cleaned out / 

Mr. Lams. No, I don’t think so. I think I probably said that I 
hoped that this administration would select Commissioners who had 
a judicial temperament and who were not slanted in the direction of a 
theory espoused by members of the staff. 

I had a strong feeling that a couple of the Commissioners did not 
exercise their judicial judgment, and it was my hope as a lawyer that 
when the Eisenhower administration came into power that they would 
select men who had a more judicial temperament and they would 
listen to the argument or both sides of the question rather than the 
crackbrained theories of some people on the staff. 

Mr. MacIntyre. You were moving then, in the direction of making 
changes ? 

Mr. Lams. I hoped that the Government was, and I think every- 
one who ever appeared before the Commission had that hope. 

The CHarrman. I want to ask you a question, Mr. Lamb. After 
this law review article of Professor Oppenheim’s was released, did 
you speak to anyone in the administration about the advisability of a 
committee of this kind being set up ? 

Mr. Lams. No; I didn’t. 

The Cuarrman. You didn’t recommend that to anybody ? 

Mr. Lamp. It came as a surprise to me after the Attorney General 
made it public, I think it was in June, he announced that he was going 
to have such a committee, and I was delighted to hear it. 

! The CHarrman. Thank you very much. We have two witnesses 
ere. 

We have Mr. Montgomery and Mr. George Nelson. Mr. Mont- 
gomery, will you come forward, please. 

I do want to make a short statement before Mr. Hill leaves, and 
then we will hear Mr. Montgomery. 

It is about the Small Business Administration. I can’t agree that 
the Small Business Administration has done a good job. 

Mr. Hill sponsored a bill which was enacted into the law, and if 
that bill had been carried out as Mr. Hill sponsored it, I think the 
Small Business Administration would have done some good, but the 
net result is that Mr. Hill’s bill gave a corporation known as the Small 
Business Administration $275 million to help small business, to make 
ioans and so forth. 
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After 23 months, when over 250,000 people—over 10,000 had in- 
terested themselves in trying to get loans—one-quarter of a million, 
250,000, only 5,007 applications were actually accepted by the Small 
Business tuilenialiotenditte out of 250,000 and out of them only 394 loans 
were actually paid or disbursed—394 loans in 23 months. 

Therefore, I can’t agree that the Small Business Administration 
has done a good job, but offhand I believe there is a challenge for the 
Small Business Administration now to do something to rectify those 
mistakes and the lack of accomplishment in the past. 

Mr. Hitz. Do you think you could tell that to the people up in 
Connecticut where they have had this disaster ? 

The Cuatrman. That is a separate and distinct thing. We have 
agencies that could have done that. You can’t hold onto that. 

Mr. Hitz. You mean there is not any use ? 

The Cuatrman. Surely it is a use, but that is not the function of 
the Small Business Administration. That is an emergency matter 
that should be under the Department of Agriculture or some other 
department. They are not set up for that, it is incidental. 

Mr. Hitt. It is part of their work. 

The Cuarrman. It is only incidental. The real function they have 
not performed; in other words, the people who have been disappointed 
by pursuing their applications going back and forth, have spent much 
more money than the aggregate amount of loans that the Administra- 
tion has made. 

Mr. Hitt. You want the SBA to be just a straight lending agency’? 
You had the RFC, and it was such a high step for small business that 
it knocked them out. 

The Cuatrman. There is nothing to compare with this around here. 

Mr. Hitt. You mean that the RFC was concerned with nice, clean 
business with no political interests in it ? 

The Cuatrrman. There is no such thing as far as I know. You 
take any group of people, you take the Congress or anything else, 
you will find one that won’t measure up, a rotten apple, but I don’t 
believe we need to condemn the whole bunch. 

Anyway the organization can be made a good one. 

Mr. Hit. Basically it is sound. Do we agree on that? 

The Cratrman. I hope you get after the SBA with a sharp stick 
and on the basis of the following appraisal of its record, which are 
excerpts from the supplemental statement of one of the members of 
this committee, the Hon. Joe L. Evins, and which appeared in a report 
of our Subcommittee on Government Procurement, Disposal and Loan 
Activities, issued July 1, 1955 (the Small Business Administration 
and Related Activities—A Preliminary Report, H. Rept. 1045, 84th 
Cong., 1st sess.) : 

* * * e * * * 


FAILURE OF SBA LENDING PROGRAM 


Present SBA officials have not advocated sufficient appropriations to promote 
a genuine small-business loan program. I would like to point out, at the same 
time, that appropriations have not been the limiting factor in SBA’s lending. 
SBA has loaned or authorized to be loaned far less than the amount of funds 
which Congress has made available. Further, SBA has actually disbursed much 
less than it has authorized to be loaned. 

On the basis of SBA’s records submitted to this committee, it is estimated 
that SBA has received inquiries concerning loans at the rate of about 11,000 
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per month. In 21 months of SBA operations, only 5,085 of these inquiries suc- 
cessfully passed SBA’s screening operations and eventuated in formal applica- 
tions. SBA has authorized a net of 1,141 of these loan applications. Of some 
395 direct loans authorized—committing $17.5 million of SBA funds—disburse- 
ments had been made on only $276—a total disbursal of only $11.9 million. 
SBA’s total disbursements on all business loans in 21 months was $19.1 million, 
of which $2.5 million of principal had been repaid. 

Counting both direct loans and bank participation loans, I do not believe it 
can be said what total funds have been made available to small business as a 
result of SBA’'s activities. If we may assume, as does SBA, that all of the 
loans which have been agreed to by the banks have actually been disbursed, then 
no more than a total of $40.5 million has been disbursed. 

Compared to the rate at which total business debt increases from year to 
year, and to the financing requirements of small firms, SBA’s lending has been 
less than significant. Compared with growth of industry, 1953 and 1954, SBA’s 
loans over the past 2 years, amounts to about $1 out of every $1,700 of business 
investment in new plant and equipment, and also amounted to less than one-half 
of 1 percent of the expansion in business debt during these years. 

To be taken into consideration along with the 1,141 loans authorized by SBA, 
there are at least 4 million firms in the country which are within the category 
of small business. By the definitions of “small business” under which SBA 
has operated its loan program there are at least 3% million business firms, 
accounting for somewhere between one-third and one-half of all the nonagricul- 
tural business done in the Nation. 

The type of capital which small firms finds most difficult to acquire is long- 
term capital for continuing business operations and for expanding fixed assets— 
not short-term capital for meeting seasonal or temporary emergencies. The fact 
that existing financial institutions have been unable to provide an adequate 
flow of such capital to small business is undisputed. This matter has been a 
serious point of discussion and congressional attention for a decade. (In this 
connection | commend for reading the final report of the Small Business Com- 
mittee in the 838d Cong.) 

The failure, therefore, of the SBA to provide a significant agency for increas- 
ing the flow of long-term capital to small business raises grave questions con- 
cerning the future of the competitive enterprise system. 

The Administrator of SBA has said that he believes that the best help SBA 
can give small firms is to assist them in developing a private line of credit 
with the local banks. I agree that one of the most pressing needs of our time 
is to find the solution for strengthening local financial institutions in such ways 
as to create effective channels of capital funds for both small business and 
other needs. Until such time as a means is found for adequate private financing 
services for smaller business firms, concern for the foundations of our national 
economy would, it seems to me, dictate that use be made of the type of Govern- 
ment lending which has been demonstrated to be successful and which is estab- 
lished for proper use. 

In view of the fact that the present administration has announced business 
expansion as a primary aim of its economic policy, it appears to me mysterious 
that this expansion should be fostered under circumstances which overwhelm- 
ingly faver the giant corporations at the expense of the welfare of small 
business. 


* * * * * * * 


In this connection, it should be noted that SBA has charged its loan fund with 
34.1 million for administrative expenses in connection with its loan activities 
over the fiscal years 1954 and 1955. I assume that these high costs are attribut 
able, not to the small volume of loans authorized, but to the large volume of 
small-business people seeking loans who have been turned away. 

It is evident that the misconception that SBA is operating a loan program for 
small business is causing small-business men much unnecessary expense. For 
this reason IT am inclined to believe that this pretense of a real loan program 
should be stopped and SBA’s loan function abolished. 


* » * * * 
FAILURE OF SBA PROCUREMENT ACTIVITIES 


With reference to SBA’s statutory obligation to assist small business in obtain- 
ing a fair share of Government purchase and production contracts again, | feel 
more needs to be said than my colleagues have said. 
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Congress has declared in several laws that it is the “policy of Congress” that 
small business shall be given a “fair proportion” of Government purchases (title 
II, sec. 203, Public Law 163, 88d Cong., 1st sess.; section 302 (b) of Public Law 
152, 81st Cong., sec. 2 (b) of Public Law 413, 80th Cong.). 

There has long been recognition of the fact that the military services tend to 
distribute contracts by methods in which competition plays little or no part. 
Congress has also long recognized that these methods, and the other circum- 
stances under which contracts are placed, result in considerable overconcentra- 
tion of business in a few big firms, and the failure to bring in smaller firms. 

As one means of accomplishing the declared “policy of Congress,” section 214 
of Public Law 163 provides that small business be given any award or contract 
which SBA and the procurement agency in question jointly determine “to be 
in the interest of mobilizing the Nation’s full productive capacity” or “to be 
in the interest of war or national-defense programs.” 

Under similar authority in the Defense Production Act of 1950, the Small 
Defense Plants Administration, SBA’s predecessor agency, assigned representa- 
tives to several military procurement offices to “screen” proposed contracts and 
recommend which should be reserved for small business. SBA has continued this 
“joint determination” program—excluding big business from certain contracts 
“reserved for competition” among firms with less than 500 employees. 

From August 1953 through March 1955, the contracts earmarked by the joint 
determination program amounted to 1 percent of the total value of the military 
eontracts awarded in that period, and such earmarked contracts actually 
awarded to firms with less than 500 employees amounted to less than three- 
fourths of 1 percent of the value of all contracts awarded. In the same period 
the contracts awarded to firms with less than 500 employees, whether or not 
earmarked, amounted to 15 percent of all the contracts awarded. In other 
words, the earmarked awards amounted to less than 6 percent of the amount 
that firms with less than 500 employees received. It is well to point out in em- 
phasizing the importance of these figures, that manufacturing firms having less 
than 500 employees account for some 42 percent of all manufacturing in the 
United States. In other words, by the definition and reporting methods in use 
in the Department of Defense, 42 percent of the value of the contracts would be 
a fair proportion for small business—but, as indicated, small business has 
received only 15 percent in the period from August 1953 through March 1955. 
Certainly, this does not suggest that the joint determination program can show 
any substantial accomplishment. 

Despite the fact that Congress has repeatedly passed laws declaring its “policy” 
that small firms shall obtain a fair proportion of Government business and that 
small firms shall receive equitable treatment in the administration of other 
programs affecting competitive relationships, in administration of the laws, 
this policy has not been sufficiently implemented. It was hoped that SBA would 
be able to bring about the needed implementation. In Public Law 163 it was 
given certain authorities and certain directives for this purpose. These have 
been largely ignored. 

Public Law 163 empowers and directs SBA “to determine within any industry 
the concerns * * * which are to be designated ‘small-business concerns’ ” for 
the purpose of effectuating the mandate that small-business concerns receive a 
‘fair proportion’ of Government contracts. Although nearly 2 years have passed, 
SBA has not fulfilled this mandate. 

Public Law 163 also empowers and directs SBA to obtain from Government 
procurement agencies whatever reports are necessary to assure that the “fair 
proportion” mandate ‘is being carried out. SBA has failed in this direction. 

Public Law 163 empowers and directs SBA to “consult and cooperate” with 
Government offices having procurement powers—this in order to utilize the 
potential productive capacity of small business. SBA appears not to have ob- 
tained any substantial accomplishment in this regard insofar as the Department 
of Defense is concerned. 

If the Department of Defense's lack of equitable spending between the big and 
small business firms involved only a question of the failure of small business 
to obtain a fair share of contracts, the matter would perhaps involve only a nar- 
row question of private interests. This, however, is not the question. The 
matter involves a question of broad public interest. The question is whether the 
huge contracting by the military services will exert an adverse influence on our 
free enterprise system—and, to an extent, encourage monopoly. The militar) 
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services currently are awarding between $15 and $20 billion a year in contracts 
with private firms, and indications are that spending of perhaps this magnitude 
may continue in the years ahead. 

The seriousness of the uncertainties facing small business in relation to the 
Military Establishment is apparent not only in procurement, but in the field 
of research, a field where our concern can be strongly directed. The military 
services have handed out billions of dollars for research and development and 
are currently awarding between $1 billion and $1.5 billion a year in research 
and development contracts. Private firms are using these funds for developing 
new products and production processes, and the usual condition of the contract 
is that the private firm so engaged may receive patents on the products and 
processes invented. Such firms obviously may thus forge ahead in the tech- 
nological race, and the distribution of these funds has, therefore, a vital effect 
upon competitive relationships. Most of the research and development con- 
tracts have gone and are going to the big firms of the Nation. 

There is no need to review here the pattern of action and the attitude of the 
nilitary toward this problem of small business. These are well known. But 
it is well to reassert an essential point, which is that in addition to the seeming 
natural affinity between the military and big business, there appears to be an 
attitude within the Military Establishment of nonconcern for the importance 
of small business in our national economy. This attitude is wholly indefensible 
and dangerous. 

In addition, the size and complexity of the military services admittedly serves 
to create inherent barriers to doing business with smaller firms, and vice versa. 
The Assistant Secretary of Defense (for Supply and Logistics) has recently said: 

“Of course, basically, it is a difficult thing for the small-business man to know 
how to do business with the Department of Defense” (hearings before the Subcom- 
mittee on Appropriations, House of Representatives, 84th Cong., Ist sess., Feb. 
21, 1955, p. 474). 

The implications of this bring us face to face with the fact that the military 
can do business with small firms only through agents or experts. The only 
reasonable basis on which the average small firm could engage the services of an 
agent or expert in the fields of military procurement would be on a fee basis, 
and this method is illegal in the case of contracts awarded on a negotiated basis 
(Public Law 413, 80th Cong., sec. 4a, Armed Services Procurement Act.) More 
than 85 pereent of the value of all contracts are awarded on a negotiated basis. 
(Department of Defense: Military Prime Contracts With Small Business, Jan- 
uary—March 1955, p. 3.) 

It has been hoped that SBA would provide the needed spur toward greater 
participation in Government contracts for small business. It has been hoped 
that SBA would “consult and cooperate’ with the Department of Defense and 
make recommendations for improvement of its procurement procedures and 
regulations. Consultation and cooperation has not taken place—except most 
recently—and with doubtful practical results. The fact is that a new liaison 
between SBA and the Department of Defense was instituted about the first of 
this year. Prior to this time, top level coordination between SBA and the De- 
partment of Defense was missing, if, indeed, officials of the Department of 
Defense and SBA were in any degree of contact. 

Since December 1954, the Department of Defense has issued three new direc- 
tives affecting small business. One of these, issued December 16, 1954, was 
Secretary Wilson’s Directive No. 4100.10 which sets forth a “revised Depart- 
ment of Defense small business policy.” A second directive, No. 4100.20, issued 
by Assistant Secretary of Defense Pike, sets out a Department of Defense “small 
business subcontracting policy.” A third was Secretary Wilson’s widely pub- 
licized directive of December 7, 1954, announcing that he was returning the 
Department's procurement policy to that of maintaining a “broad production 
base.” As yet, no practical results of these new policies are visible, nor does it 
seem likely that any practical results will become visible. These directives con- 
tain high-sounding statements of policy, not firm instructions; and the Depart- 
ment of Defense studiously avoids requiring its procurement officers to make any 
systematic reports which would reveal the extent, if any, to which these policies 
are being carried out. 

When Department of Defense officials appeared before this committee, one 
was asked whether he thought that on the basis of the Department's reports 
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to Congress anyone could determine whether or not small business is receiving 
a fair proportion of the military contracts. He said: “* * * when we talk about 
‘fair proportion’ we do not know what goal ve are striving toward. We do not 
know what to measure it by.”’ 

Another of these officials was asked: “Do you have any other method for 
keeping score on this question other than the automatic answer that whatever 
small business wins is a fair proportion? Do you have any other criteria 
whereby you could appraise your past performance on that fair proportion 
directive?” 

The answer was: “We are working with the SBA toward the development of 
a procedure which will give us information on that area, but the reporting 
system which we have used in the past does not give us any statistics. The 
only information that we have with respect to the past would be cases that 
would be brought to our attention, in which it would appear that we had been 
unsuccessful in giving the fair competitive opportunity in a specific case.” * 

Similarly, in his appearance before the House Committee on Appropriations, 
Assistant Secretary Pike was asked if he had had any occasion to feel that a 
“followup” on some of his policy directives might be necessary. His reply 
was: “It is our plan this year to get out into the field, which is the only way 
that I or any of my directors or the members of my staff can know whether in 
fact some of our new policies are actually being carried out and followed out” 
(hearings before the Subcommittee of the House Appropriations Committee on 
the Department of Defense Appropriations for 1956, 84th Cong., Ist sess., p. 
466). 

The Department’s reports, both for its own information and for the enlighten- 
ment of Members of Congress, make an attempt to conceal the disorderly man- 
ner in which the military services are carrying out their obligation under the 
fair proportion mandate. Even a casual acquaintance with the Department's 
operations leaves the inescapable impression that the Department expends yearly 
millions of dollars on statistical reports generally. Yet it is still uninformed 
on the subject of how it distributes its procurement contracts among different 
classes of business firms. Such failure to inform itself can only indicate an ap- 
palling lack of genuine interest in the subject. 

My criticisms of the Department of Defense and SBA in these procurement 
matters is that redtape continues and genuine results are not noticeable. Past 
failures of SBA to make strong recommendations to the Department of De- 
fense, and to report these recommendations to the Congress, unquestionably have 
to be chalked up as discreditable performances. 


Mr. McCutiocu. Mr. Chairman, I don’t agree with your appraisal 
of the Small Business Administration. In the first place, you know 
business has been so good and so much better than ever before in the 
history of the country that there has been a comparatively small de- 
mand for loans in accordance with the rules and regulations pursuant 
to law that the Congress has passed. 

If there had been a quarter of a million applications for loans, I 
am convinced that a substantial portion of those applications had not 
been in accordance with law and rules and regulations pursuant there- 
to under which the Small Business Administration has been pro- 
ceeding. 

I don’t think the disaster law feature is some small and unimportant 
part of the act or the responsibility of the Administration. I think . 
their work not only in New England but in the Midwest and where 


Statement of Mr. Leonard C. Etheredge, procurement specialist, hearings before Sub- 
committee No. 2, Select Comimttee on Small Business, House of Representatives, 84th 
Cong., Ist sess., March 2, 1955, p. 152. 


2 Statement of Mr. John Hamlin, small business advisor to the Assistant Secretary of 
Defense for Supply and Logistics, in hearings before Subcommittee No. 2, Select Committee 
on Small Business, House of Representatives, 84th Cong., Ist sess., March 2, 1955, p. 151 
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there have been other disasters has shown that it is no small and 
inconsequential part of their activities. 

I think the record of the rules that have been made pursuant to the 
latest amendment of the law do not justify the statement of the chair- 
man. I just wanted that on the record. 

Mr. Hitt. In view of the chairman’s remarks concerning the work 
of the Small Business Administration I believe some further clarifica- 
tion of SBA’s programs and accomplishments are necessary. May I 
say first, however, that my colleagues, Mr. McCulloch, Mr. Riehlman, 
and others, made a complete analysis and statement of SBA operations 
at the time amendments to Public Law 163, 83d Congress, were passed 
by the House this past session. Even at that time it was shown that 
the agency had done a good job. 

I have seen many letters of commendation in SBA files from con- 
gressional Members of both parties commenting on the dispatch, thor- 
oughness, and competency with which the agency carries out not only 
its loan program but all other functions as well. Now I can’t under- 
stand why criticism should be voiced at this time—or at that time 
either—particularly when critics ignore the full scope and effect of the 
agency’s programs. 

For example, 23 months after passage of Public Law 163, as of 
June 30, 1955, SBA had approved 1,645 business loans. Of this num- 
ber some 327 had been canceled, leaving net approved business loans of 
1,318 and of this number, 981 had been disbursed or 74 percent. In 
fact, disbursements had been at the rate of 74 percent or 75 percent 
for a long time. 

In addition, 1,243 disaster loans had been approved by June 30, 1955, 
162 canceled, and 909 disbursed, or approximately 84 percent. 

May I state here that loans are canceled for many reasons. An 
applicant’s business may have taken an important upswing and the 
need for a loan has diminished, or a bank may take the entire loan 
after SBA has shown it to be a desirable loan, or such an adverse 
change has occurred in the applicant’s business that SBA cannot make 
the loan. 

I do not know where the chairman secured his information of onl 
394 loans being disbursed. I do know it is incorrect to ignore bank 
participation loans of either variety, immediate or deferred participa- 
tion. Without the agency’s program or its assistance, these partici- 
pation loans could never be made and further, funds of the agency are 
tied up when such contracts are entered into. I should also like to state 
that Public Law 163, as amended, requires SBA to investigate the 
possibilities of making participation loans before making direct 
loans—the intent of Congress is perfectly clear on this point. 

Delays in disbursement cannot necessarily be charged to the agency. 
It may take a little time for an applicant to complete the papers neces- 
sary to the making of a loan; a loan for construction purposes will not 
be disbursed immediately, but only as portions of construction are com- 
pleted, and in many instances a bank is entirely responsible for dis- 
bursement. There has been no inordinate delay in either the processing 
of loan applications or in the disbursement of a loan once the contract 
has been consummated. 

To complete the SBA financial picture, let’s look at what has been 
done after a full 2 years of operation. Applications were first accepted 

74645—56—pt. 1-38 
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on September 29, 1953. What has been done as of September 30, 
1955 ?—1,921 business loans had been coeeree with 1,177 disbursed, 
again the number of cancellations must be considered; 1,919 disaster 
loans had also been approved, of which 1,040 had been disbursed. The 
total number of loans disbursed is not the full story, of course. The 
important factor to remember is that in many loans SBA’s approval 
alone results in the applicant’s being able to move ahead with his plans 
since it is known SBA is committed to the loan. He can get inter- 
mediate financing immediately from a bank. 

I have been particularly interested in the number of loans made by 
the SBA which have helped truly small-business concerns. The agency 
informs me that over one-third of its business loans are for $25,000 
or less while another 28 percent are for $25,000 to $50,000. Almost 25 
percent of its loans have been made to the wholesale and retail trade 
with 8 percent going to the service trades. That virtually every indus- 
try has shared in SBA financial assistance indicates that small business 
is receiving aid which is otherwise unobtainable. 

The chairman implies that the disaster lending program should not 
be considered an integral part of the SBA lending program. It must 
be—financial assistance is being rendered to staal and to small busi- 
nesses in great distress as a result of flood, hurricane, and other sudden 
disasters. Through its disaster loan program, SBA rehabilitates homes 
and businesses, and through these disaster loans to businesses, helps 
to restore jobs and earning power to communities which might other- 
wise be forced to lie inert and unproductive following a disaster. Cer- 
tainly the chairman would not want to deprive anyone suffering from 
flood, drought, or other disasters of SBA financial assistance. 

I wish to commend the SBA, the Red Cross, the civil-defense author- 
ities, the engineers, among others, for the tremendous job done in New 
England, Pennsylvania, New Jersey, and North Carolina, where so 
many millions of dollars in property damage and so much personal 
suffering occurred as a result of Hurricanes Connie and Diane. 

May I remark at this point that Congress authorized $175 million 
for the business and disaster lending programs, not the $275 million 
mentioned by the chairman. Of this amount only $105. million has 
been appropriated and made available by Congress for lending. The 
funds available for making disaster loans are about exhausted and Con- 
gress will be asked to increase the present disaster loan limit immedi- 
ately upon convening. We must all support this request. 

The chairman has remarked about the number of loan inquiries made 
to the Small Business Administration, implying that these mere re- 
quests for information should result in formal applications for finan- 
cial assistance. A loan inquiry, as listed by SBA, may be a telephone 
call, a letter, or a personal visit and may cover anything from asking 
the maximum maturity of an SBA loan to whether a certain type of 
loan or business concern would be considered eligible. The bulk of 
loan inquiries is of this type and represents only a workload factor 
relating to the agency’s financial assistance program since answer- 
ing these inquiries takes time. An alert businessman lays in a store 
of information against the day he may want to consider applying for 
such an SBA loan. Any firm, as the chairman knows, which is 
eligible, may file a loan application with the agency. Of course, in 
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the processing of loan applications, the Small Business Administration 
must follow the criteria established by Congress itself. 

May I also say that the chairman must also take into account the 
other programs of SBA—as he knows, this is not solely a lending 
agency. Much valuable assistance has been rendered small firms in 
securing Government contracts, developing new and improved prod- 
ucts and in securing technical assistance on problems with which many 
small firms cannot cope. 

The agency has several programs whereby small firms are aided 
in securing a greater share of Government contracts than would be 
otherwise possible. SBA, through an agreement with the Depart- 
ment of Defense, and as authorized by Congress, may request that 
all or a part of particular procurements be set aside for bidding or 
negotiation by small-business concerns. This program not only as- 
sures small firms of a chance to compete but is extremely valuable as 
an instrument to maintain our mobilization base. As of September 
26, some $739 million in procurements under joint determination had 
been agreed to by the military. And may I say that very recently 
the scope of this program has been enlarged through new agreements 
between SBA, the Department of Defense, and the General Services 
Administration ? 

Frequently, a small firm is low bidder on an invitation to bid but 
is declared by the procurement office to be unable to perform because 
of a lack of either technical or financial ability or both. The SBA 
is authorized to institute a survey and to certify as to the competency 
of this firm to perform the particular contract. Such certification 
by the agency is conclusive. This program assures capable small 
firms of contracts on which they had been low bidders and saves the 
Government millions of dollars because of lower prices. 

Much of a small firm’s difficulty in dealing with the Government 
results from a lack of knowledge as to the items being purchased, the 
location of procurement centers, how to get on bidders lists, bid pro- 
cedures, and other matters. In all of these areas the Small Business 
Administration has rendered effective assistance to small business. 

While I will agree that an even greater effort must be made by 
Government agencies to assure small firms a fair share of Government 
purchases, I am convinced that the SBA programs have resulted in 
a much greater number of contracts and contract opportunities for 
those small firms who desire to produce for the Government. 

I believe the Small Business Administration has done a good job 
within the limits of its congressional authority, and that criticism 
which attempts to embarrass the administration is unwarranted and 
unjustified. Constructive criticism which will bring about better con- 
ditions for small business is always sought and accepted. It does 
small business no good to criticize unnecessarily because it makes more 
difficult the Government’s effort to create a fair and equitable climate 
in which small business may deal at arm’s-length on the many prob- 
lems long recognized by the Congress. Above all, we must. banish 
polities in our efforts to assist small-business men in their dealings 
with our Federal Government and in their efforts to promote and 
sustain themselves as independent businessmen. 

The Cxamrman. Mr. Montgomery, we are delighted to have you as 
a witness and would be glad to hear you in any way or manner you 
desire. 





586 ‘PRICE DISCRIMINATION 


STATEMENT OF DONALD MONTGOMERY, DIRECTOR, WASHINGTON 
OFFICE, UAW-CIO 


Mr. Monrcomery. Thank you, Mr. Chairman. I want, first to 
apologize for not having mimeographed copies of my statement. I 
just learned at 9:30 that I should be here at 11, and I had to work 
rather rapidly to get my remarks prepared at all. 

Before getting to my comment on the Robinson-Patman Act, I 
would like to submit to the committee some broad statistical evidence 
of the present trend toward monopoly in the United States. 

In view of Mr. McCulloch’s statement that business has been so 
good, I think he will find these figures quite interesting. 

The latest quarterly financial report on manufacturing corpora- 
tions by the Federal Trade Commission and Securities and Exchange 
Commission shows how the large corporations are prospering while 
the smaller ones have been doing badly. 

In the second quarter of 1955, this report tells us, net profits after 
taxes of all manufacturing corporations were 17 percent larger than 
in the second quarter of 1951. 

The report presents its estimates by size groups and this is what 
we find: manufacturing corporations with assets of $100 million or 
more increased their profits in the second quarter 1955 compared with 
the second quarter 1951 by 55 percent; manufacturing corporations 
with assets of $50 million to $100 million, increased their profits 2 
percent; manufacturing corporations with assets of less than $50 
million, had a 23-percent reduction in profits. 


Taste 1—Profits in 2d quarter, 1955, compared with 2d quarter, 1951 


Size of manufacturing corporations: 
Assets of $100 million or more 
Assets of $50 to $100 million_ 
Assets of less than $50 million 


From 1951 to 1953, while profits of all manufacturing corporations 
were falling 814 percent, profits of the $100 million group increased 5 
percent. From 1953 to 1955, profits of all manufacturing corporations 
rose 28 percent and those of the $100 million class rose 47 percent. 

But profits of corporations with assets of less than $50 million fell 
22 percent from 1951 to 1953, fell another 2 percent from 1953 to 1955. 
The $50 million to $100 million asset class in between fell 21 percent 
in the first 2 years, rose 29 percent in the second 2, for a net gain of 2 
percent over the 4 years. 

These are prosperous times, we are told, but so far as manufac- 
turing is concerned, the prosperity is all at the top. Corporations in 
the $100 million asset class claimed 49 percent of the profits of all 
manufacturing corporations in the second quarter of 1951. Each 
year their share of the total increased, and, by the second quarter of 
1955 they were taking 65 percent of the total profits. 





Percent of total profits in— 
Size of manufacturing corporations 


| 
Second quarter | Second quarter 
1951 1955 


Assets of $100 million or more 49 65 
Assets of $50 million to $100 million 


7h 644 
Assets of less than $50 million 43% 2814 


100 F 100 


Manufacturing corporations with assets of $100 million or more, had 
49 percent of all profits in the second quarter of 1951; in 1955, 65 per- 
cent; for the corporations with assets of $50 million to $100 milkion 
the second quarter of 1951, 714 percent, and the second quarter of 
1955, 614 percent; manufacturing corporations with assets less than 
$50 million, 1951, 4314 percent, second quarter 1955, 2814 percent. 

Or look at it this way: Estimated profits of all manufacturing cor- 
porations in the 1955 quarter were $564 million larger than 4 years 
earlier. But for the $100 million class they were $890 million larger. 
This great ys increase of the big manufacturers was offset by a 


reduction of $331 million in the profits of those with assets of less 
than $50 million. 


TABLE 8.—Profits in second quarter 1955 compared with second quarter 1951 


Size of manufacturing corporations : 
Assets of $100 million or more (larger) 
Assets of $50 to $100 million (larger) 
Assets of less than $50 million (smaller) 


All (larger) 


During this period, the net profits of the largest corporations added 
up to almost $30 billion. Of this, they distributed nearly $16 billion 
in dividends, retaining $14 billion as an addition to surplus. This was 
the major factor in the increase of $19 billion in net worth which these 
top-side corporations achieved over the 4 years. 

Estimated total assets of all manufacturing corporations increased 
from $149 billion in the 1951 quarter to nearly $179 billion in the 1955 
quarter, a gain of $2914 billion. 

Those with assets of $100 million or more increased their total 
assets by almost $31 billion, while the smaller ones suffered a net 
reduction in total assets of about $114 billion. 

The FTC-SEC financial reports give us no clue, of course, as to the 
relative parts played by efficiency on the one hand or by illegal monop- 
olistic practices on the other in this very sharply divided picture of 
what is generally described today as prosperity. But the reports 
do give a clue as to one policy of our Government which quite clearly 
has been helping the giant corporations on their way toward this 
preferential prosperity in the last few years. : 

Beginning with the third quarter of 1951, the reports carry estimates 
of the amounts charged off as amortization of emergency facilities 
completed after January 1, 1950. They also give estimates of total 
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depreciation and depletion charges, including the accelerated write- 
offs. Now this privilege of accelerated amortization—the privilege 
of overstating true costs, understating true profits, and underpaying 
on income taxes is a gift of Government. 

Some of it has been granted in the guise of an inducement to pre- 
pare for the national defense; some of it, toward the end of the period, 
may have been derived from the Republican tax overhaul of 1954 
which contained this among many other tax favors for the large and 
the wealthy. 

In the 334 years beginning October 1, 1951, and ending June 30, 
1955, the estimated charges for accelerated amortization by all manu- 
facturing corporations add up to $2,632 million, which was 11 percent 
of eee amount charged to depreciation and depletion during this 
period. 

Corporations in the $100 million asset class wrote off $1,953 million 
of accelerated amortization. This was 74 percent of the total charged 
off under that heading; the smaller corporations charged off the other 
26 percent. 

Top-side corporations steadily improved their hold on this govern- 
mental beneficence in these 4 years. The rapid writeoffs accounted 
for only 5 percent of their total depreciation charges 4 years ago; to- 
day they account for better than 16 percent. At the start of the period 
they made 60 percent of all accelerated writeoffs; at the end of it, 
79 percent. 

So it appears that, while the great grow greater on their own steam, 
they have been getting this preferential assist from the Government— 
in a ratio of roughly 4 to 1 compared with their smaller competitors. 

The figures I have been reciting are, as noted, estimates based on 
a sampling process which FTC and SEC believe present a reasonably 
reliable picture of the total financial situation of all incorporated manu- 
facturers. 

To shift now to figures taken from the actual financial reports of 
a single corporation, let me illustrate how very prosperous indeed this 
era of split prosperity in which we are living has become for one at 
the peak. 

This is our largest manufacturing corporation, General Motors. 
General Motors is not typical, of course. On the contrary it is the most 
exceptional, and you might say unbelievable, illustration of the heights 
which a giant can reach in these years of split prosperity. 

In the first 9 months of 1955, the profits which General Motors 
collects from its customers in the prices it charges—that is to say, 
its profits before income taxes—totaled $1,976 million. After taxes its 
profits for the 9 months were $917 million. 

For the whole year of 1955 General Motors will collect close to 
$214 billion of profits from its customers, and after paying its income 
taxes, will keep close to $114 billion for itself and its stockholders. 

This, I believe, is the first time the billion-dollar profit barrier has 
been pierced by any American corporation in a single year. As far 
as we know, no shock wave similar to that encountered at the sonic 
barrier of ethereal flight has been detected at the billion-dollar finan- 
cial barrier. 

The stockholders’ equity in General Motors, that is to say, its net 
worth, was valued on its books as of the end of last year at $3,539 
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million. In the second quarter of 1955, which is the time when we were 
negotiating our wage contract, General Motors had profits of $745 
million before taxes and $352 million after taxes. Those profits repre- 

sented, respectively, earnings at annual rates of 89 percent and 42 
percent on net worth. 

It is difficult to comprehend such figures. Let me try to make it 
easier. In that second quarter General Motors employed its 417,600 
hourly rated, 1. e., nonsalaried, workers for a total of 23214 million 
man-hours. With the workweek averaging 42.8 hours, and with con- 
siderable overtime being paid, the payroll for those workers figured 
out at an average of $2.39 an hour. For each of those man-hours of 
employment in the second quarter of 1955, General Motors took a profit 
of $3.20 before taxes and a profit of $1.51 after taxes. 

Even in the third quarter of 1955, after paying a 21-cent-an-hour 
wage inerease under our contract, and before inflicting its new and 
higher 1956 prices on the buyers of its cars, and while operating at a 
reduced rate due to model changeover, we estimate that General 
Motors was making a profit of $2.57 per man-hour before taxes and 
$1.18 per man-hour after taxes. 

As I say, General Motors is exceptional, but it also proves what is 
possible in these days. These things happened. And more is to come. 
For General Motors, fighting to keep its head above the billion-dollar- 
profit level has now rs ‘aised its prices again. 

At an average price increase of about 414 percent, it will be collect- 
ing more than $3 from its customers for every additional dollar it 
pays to the workers because of the 1955 contract. Yet the only voice 

raised in protest at these price increases has been ours—I refer to the 
protest of the UAW-CIO executive board. 

[ trust the committee will not find these illustrations of the kind 
of big-business world we are living in irrelevant to its present inquiry. 
By themselves they do not prove whether monopoly power, predatory 
practices, or pure excellence of performance account for the fact that 
our prosperity in the manufacturing field is all on top. But they do 
seem to prove that the bigness of big business is not being shriveled 
by any application of the antitrust laws that may be going on, nor 
do profits appear to be in danger among corporations living north of 
the $100 million asset line. 

In short, it would appear that no serious danger to the institution 
of free enterprise should be anticipated in the event that this com- 
mittee or this Congress succeeds in awakening some sign of life in 
our antitrust laws. 

Having taken so much time on this background information, I shall 
confine my comment on the Robinson-Patman Act to one point that 
stimulates my curiosity. 

The point is this: How long are we going to let the academicians 
and the judicial minds of the monopoly school get away with their 
assertion that the Robinson-Patman Act would outlaw hard compe- 
tition and put soft competition in its place ? 

From my experience and my reading of the cases, the truth is the 
exact opposite of what they say. Fortunately, we can trace their 
thinking to its lair step by step, for they have left their mental foot- 
prints in the valuable report which Mr. Brownell’s National Com- 
mittee To Study the Antitrust Laws—it could have been called the 
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National Committee for the Relief and Rehabilitation of Monopoly— 
filed on March 31, 1955. 

Parenthetically, I would like to reiterate the opinion I expressed 
to Mr. Celler’s subcommittee in June to the effect that the Attorney 
General performed a truly valuable public service when he assembled 
the most eminent and learned apologists for monopoly alive today 
and encouraged them to embalm their reasoning in fixed and perma- 
nent print. 

We shall be glad of that someday unless we overlook the oppor- 
tunity it gives us to come to grips with the theory and practice of 
monopoly power. 

On page 181 of its report, the Brownell committee sums up its case 
against strict application of the Robinson-Patman Act rule against 
price discrimination in these two sentences : 

* * * we think that a seller’s right to meet a competitor’s prices by granting 


price differentials to some customers without reducing his price to all must re- 
main an essential qualification to any anti-price-discrimination law. 


The second sentence: 


For a seller constrained by law to reduce prices to some only at the cost of 
reducing prices to all may well end up by reducing them to none. 

Thus, they reason that without price discrimination there will be 
less price competition, or perhaps none at all. 

They were discussing the Standard Oil decision and the question 
was whether Standard Oil of Indiana should be permitted by law to 
make a discriminatory reduction in its prices to meet the competition 
of a local, one-station, price-cutting dealer in Detroit, or whether it 
should be allowed to meet the local competition only if it makes an 
equal reduction of its prices in all the 10 States where it operated. 

To the Brownell committee, merely to put that question was to an: 
Swer it. 

Now if we go through their reasoning very slowly we will discover 
an interesting thing. And that is this—in one sentence they silently 
leave out of account any consideration of the relative size and eco- 
nomic resources of Standard of Indiana and the local Detroit price 
cutter; and in the next sentence, still silently, they bring it back as 
the controlling consideration. 

When they want it to seem self-evident that a seller has a right to 
meet competition wherever he finds it, they wipe out of their minds 
any recognition of the power of Standard of Indiana effectively and 
quite permanently to teach all of its small competitors not to engage 
in price cutting. This it does by the simple device of meeting their 
local price cuts with local price cuts of its own and keeping this up 
for as long as the foolish local competitors persists in their folly. 

As between comparative equals, price discrimination of this sort 
can do no significant injury to the practice of the competitive art, 
but as between Standard and a local dealer, the outcome is foredoomed. 

Few small competitors will test their strength against Standard 
and none of them for very long. With Standard free to discriminate 
at will in the manner described, the will of its small competitors will 
be not to challenge Standard’s dictation of market price. 

The Brownellians don’t deny this; they simply avoid the horrid 
question by ignoring the most important fact in the Standard Oil 
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case—the great difference in size, economic resources, and power of the 
contestants. 

This, however, was not an omission through lapse of memory. For 
in the very next sentence of the Brownell report, we encounter a clear 
and indeed sensitive awareness of the great size and extent of Stand- 
ard of Indiana’s operations. This is where, as quoted above, they say 
that a seller who is permitted to reduce prices to some only at the cost 
of reducing prices to all may well end by reducing them to none. 

Now why does the logic of this sentence seem to them so true beyond 
all possible doubt? Why, of course, because of that word “cost.” 
And why is it that the cost of cutting prices to every one of its cus- 
tomers everywhere is so great as to create a likelihood that it might 
ignore these local competitors and not cut prices to anybody ? 

Why, of course, because Standard of Indiana is a vast, farflung 
enterprise ranging over 10 of these United States. Just think how 
much it would cost Standard of Indiana to cut the price of gas, say 
2 cents a gallon from Detroit clear out to northwest Minnesota just 
to protect itself from the inroads of that little Detroit price cutter. 

It does seem horrendous, now that we’ve brought the overwhelming 
size of Standard of Indiana back into our thinking. But as a matter 
of plain, simple, demonstrable, financial fact it would not cost Stand- 
ard of Indiana one whit more to meet the Detroit dealer’s competition 
by a universal pee cut throughout its territory than it costs that 
dealer to offer the competition in the first place; relative to financial 
resources, that is. 

This fact is the essential ingredient that is left out by those who 
argue that giant companies must be allowed to discriminate because 
it would cost them so much to compete on the same 100-percent. basis 
as their small competitors. Who is it then that is pleading for “soft” 
competition ? 

This particular detail of the monopoly school’s argument against 
the Robinson-Patman Act is, if I may use the right word at the wrong 
place, the most endearing. Somehow, the firsthand observations I 
have had of price discriminations at work in the hands of an eco- 
nomic sovereign subjecting its pestiferous little competitors to ap- 
propriate—and, of course, educational—punishment, enlivened by 
such reading as I have been able to do in the case histories of monop- 
olies, just fades off into a welter of good feeling when I am persuaded 
to consider how costly it would be for the Standard Oil Co. (Indiana) 
to compete on 100 percent of its price front, which is exactly what 
that little Detroit dealer does when he makes bold to sell gasoline for 
a lower price than Standard has decreed. It’s almost more than hu- 
man nature can stand. 

But not quite. I can still break through the fog of this inverse, 
upside-down, inside-out logic of Dr. Brownell’s philosophers, and 
come up rational. And here is a wonderful clarifying idea that comes 
to me as I clear my lungs of those two sentences in the Brownell re- 
port. By golly, suppose they are right. Suppose the Robinson-Pat- 
man Act were enforced against Standard Oil in just such a case. Sup- 
pose, like the Brownell boys say, darkly, Standard of Indiana should 


decide that, if it has to reduce pr‘ces to all, it will end up by reducing 
them to none. 
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I think what they mean to suggest by the dark hint is than then, of 
course, the public will suffer and suffer because the big man of the 
business has decided not to cut prices anywhere anytime. Well, in that 
case, it seems pretty clear to me that more and more of those little 
dealers, like the Detroit character in this scenario, more and more often 
will elect to increase their patronage at Standard’s expense by cutting 
their prices a cent or two. 

Since my only contact with gasoline is through the left front window 
of my car when engaged in a business transaction with the man who 
filled it, that seems to offer attractive possibilities now and then of 
getting more for less. I just can’t look upon it with the doom I find 
imprinted on this page 181 of an official publication of the Department 
of Justice of the United States of America in the third year of 
Brownell’s reign. 

After these two central sentences on page 181, the report deteriorates. 
Having proved to themselves that price discrimination is an essential 
ingredient of competition—having, that is, turned the inside out and 
the outside in—they go on to argue for interpretations of key words in 
the Robinson-Patman Act that would remove all doubts about how far, 
how fast, and how furious any competitor shall be free to go, regardless 
of his size—always regardless of size—in making quite sure and certain 
that the little men in the business be content to stay little and thankful 
to stay alive. 

We recommend, Mr. Chairman, that all our energies be mobilized, 
both within Congress and without, to enact your fortifying amend- 
ment to the Robinson-Patman Act in the 2d session of the 84th 
Congress. 

The Cuarrman. Thank you very much, Mr. Montgomery, for your 
statement which is full of interesting facts. I know that it will be 
helpful to the committee. 

Thank you, sir. 

Mr. George Nelson. 

Mr. Netson. Mr. Chairman, I have no prepared statement because 
of an unfortunate situation in our office and the fact that 

The Cuarrman. Excuse me, Mr. Nelson. Will you please be sworn. 
Do you solemnly swear that the testimony you will give to this com- 


mittee will be the truth, the whole truth, and nothing but the truth, so 
help you God ? 
Mr. Netson. Ido. 


TESTIMONY OF GEORGE NELSON, LEGISLATIVE REPRESENTATIVE 
FOR THE INTERNATIONAL ASSOCIATION OF MACHINISTS 


Mr. Netson. Mr. Chairman, my name is George Nelson. I am legis- 
lative representative for the International Association of Machinists, 
affiliated with the American Federation of Labor, an organization of 
over 800,000 dues-paying members. 

We have testified on many occasions both before this committee and 
other congressional committees in support of the Robinson-Patman 
Act, Sherman Antitrust Act, and also the Clayton Act. 

I want to restate here today that it is still our position that those acts 
must be protected. They must be improved upon and we are prepared 
to support amendments in the 84th Congress to carry this out. 
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I wish to call your attention to the hearings that were held by this 
select committee back in June of 1950, which contained at that time 
the recommendations which we had made to a conference on small 
business for what we thought was the improvement of the Federal 
Trade Commission, or at least a clarification of it, and also the state- 
ment made by President Hayes at that time in support of antimonop- 
oly legislation. 

In appearing before this committee this morning, there are two par- 
ticular problems which I would like to just touch on briefly and bring 
to the attention of this committee mainly. 

No. 1 is the disturbing situation that is arising as a result of auto- 
mation. From our experience with better than 14,395 employers in 
this country under contract, most of whom are small-business men, we 
are finding that a good many of these small-business concerns in our 
country today are being pressed to the wall because they cannot either 
procure or do not have the means to procure the new-type equipment 
needed to maintain them in a competitive basis with the so-called big 
business and the major corporations. 

Recently the American Machinists, which is incidentally a trade 
magazine and not a union publication, made a survey of 1,574 metal- 
working companies and found that 22 percent of all these companies 
had already installed new automation machinery. 

It is disturbing to us when we find out that 53 percent of the com- 
panies with more than 1,000 employees had installed this automation 
machinery as compared to only 10 percent of the small-business 
companies. 

That points to a very serious danger. I don’t know how we are 
going to attack it. It may have to be handled through the Small Busi- 
ness Administration. Congress may have to take a fresh look at this 
problem, which I respectfully present to this committee today as one 
of the things that we are disturbed about and one of the real problems 
which we think will arise in the future. 

This touches directly on this subject of monopoly. Small business 
firms today aren't finding it any easier than they have in the past to 
survive. 

We have a representative in our national office here in Washington, 
D. C., who devotes practically his full time to assisting small business 
firms not only procuring contracts and loans through Small Business 
Administration, but also helping them to maintain the proper ma- 
chinery in their plants. 

We are finding more and more where these small business firms are 
being forced to either go out of business or to revise their products 
because they can’t compete in this field of automation. They can’t 
keep up with the other firms. 

There is another particularly disturbing trouble spot that we see 
on the horizon, and that in these research grants that are being, some 
of them, given by Congress, some of them being given by the Defense 
Department to the larger corporations, and in many cases they 
are even giving them the patents that have been developed mostly by 
the Department of Defense, and these patents are going to the large 
corporation. 

The smaller corporations are getting nothing but the slush con- 
tracts or the very small, mostly less profitable, subcontracts, which 
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is keeping them almost constantly bowing to the large corporations, 
if you can call it that, in order to stay in business. 

Both of those subjects are very important to us, and I think they 
should be very important to the people of this country, because they 
do present danger signs that need to be looked into. 

We can talk all we want to about amendments to the Robinson- 
Patman Act and improvement of the Federal Trade Commission and 
our belief in the Antitrust Division of the Department of Justice, 
but unless we can start to grapple with some of these immediate 
problems that are definitely on the horizon at the present time, even 
amendments to the acts won’t do much good because you won’t have 
these little fellows that will need the protection. 

In closing, Mr. Chairman, I want to express our thanks for the 
privilege of appearing here. Certainly the work of this committee 
is a very vital thing to the working people of this country. They 
are the people who buy the products. 

We have a big stake in this matter, and we want to assure you that 
at any time we can assist, we will be glad to do so. 

The Caarrman. Thank you, sir. You may, in view of the shortness 
of your time, and I know it was because we are crowded for time— 
we are trying to get through—you are given the privilege of extending 
your remarks if you desire. 

Mr. NeExson. Thank you, Mr. Chairman. 


The Cuatrman. We have some statements here which will be in- 
serted in the record at this point. 

The first is a statement from Mr. Homer L. Brinkley, executive 
vice president, on behalf of the National Council of Farmer Coop- 


eratives. 


Then we have a statement submitted by Mr. C. W. Kitchen, execu- 
tive vice president of the United Fresh Fruit & Vegetable Association. 

Then from Mr. Frank S. Myers, of Hillsboro, Oreg., a letter to me. 

Next a letter from Mr. L. W. Frick, president of Calcot, Ltd., 
Bakersfield, Calif. 


Then we have a letter to Mr. Roosevelt from Donald MacLean of 
the California & Hawaiian Sugar Refining Corp. 
(The above-mentioned documents are as follows :) 


STATEMENT OF NATIONAL CoUNCIL OF FARMER COOPERATIVES 


The National Council of Farmer Cooperatives appreciates the opportunity 
to present briefly its position and views on the Robinson-Patman Act and related 
problems to the House Small Business Committee for the special reason that 
agricultural cooperatives are composed of and serve perhaps the most numerous 
group of small-business men in America—farmers. 

The council is composed of business associations of farmers working together 
in an effort to obtain a reasonable return for the food and fiber they produce 
and to procure necessary farm production supplies ef good quality at reasonable 
prices. Almost 3 million small-business men on our farms are striving to protect 
their economic interests and arrest their dwindling income through the market- 
ing and supply services offered by the approximately 5,000 agricultural coopera- 
tives represented in the council’s membership. 

The council is strongly committed to the preservation of a competitive economy 
under private ownership and management, with the minimum of Government 
control and regulation necessary to protect the public interest. In fact, coopera- 
tives are a form of business organization developed by farmers for the purpose 
of enabling them to operate on their own all departments of their farm business 
enterprises, to have an opportunity to compete on equitable terms with other 
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businesses, and to combat the forces of monopoly which in times past, and still 
today, are depriving the farmer of his fair share of our national income. 

Holding to these basic economic tenets and recognizing the dangerous trends 
toward monopoly and discriminatory practices affecting the economic welfare 
of farmers, the delegate body of the council at its annual meeting on January 
14, 1954, declared its position as to the farmers’ interest in the Kobinson-Patman 
Act in the following resolution : 

“A number of bills have been introduced in Congress which tend to weaken and 
even destroy the Robinson-Patman Act and have as their purpose the legalizing 
of discriminatory practices. 

“The Robinson-Patman Act fosters and protects a competitive economy by 
preserving equality of opportunity for every business to the benefit of all seg- 
ments of our nation, including the consuming public. 

“Special price concessions and allowances and other discriminatory practices 
of all kinds are detrimental to our economy. 

“The National Council of Farmer Cooperatives is unqualifiedly opposed to any 
legislation which will in any manner weaken the present Robinson-Patman Act, 
and strongly urges the adoption of legislation which will prohibit any harm- 
ful discriminatory practices.” 

The council and the farmer are not interested in the legal treatises and in- 
volved technical arguments being advanced today with respect to the Robinson- 
Patman Act. They only becloud and confuse the issue. The farmer is pri- 
marily interested in seeing that rules of fair play are observed in the market 
place and that concentrations of monopolistic power are not permitted to be 
built up, at his expense, through special deals to a favored few. 

The abuse might be in the form of a demand by the large buyer for a “special 
cut” in price to be called a brokerage allowance without an actual brokerage 
service being rendered, or it might be in the form of pretense that the dis- 
criminatory discount was for the purpose of meeting competition. The Robin- 
son-Patman Act was enacted to prevent abuses and irregular practices and to 
guarantee to all businessmen, large and small, agricultural and industrial, an 
equal opportunity to compete in the sale of their products, goods, and wares. 

Some of the destructive competitive practices of which the farmer was the 
victim in the years preceding the passage of the Robinson-Patmon Act con- 
tributed to a significant degree to the need for its enactment. It might well be 
asked whether today the farmers’ economic difficulties in an otherwise gonerally 
favorable business climate are not accentuated by enforcement or compliance 
failures with respect to the competitive rules established by the Robinson-Pat- 
man Act. An affirmative answer is self-evident. 

It is important to note, as far as agriculture is concerned, the similarity between 
some of the conditions existing today and conditions in the years just prior to 
the enactment of the Robinson-Patman Act on June 19, 1936. In the years be- 
tween 1931 and 1935, the farmer’s share of the consumer’s food dollar ranged 
between 32 and 39 percent. From a high of 53 cents in 1945, the farmer’s share 
of the dollar spent by consumers for food has dwindled to the dangerous low of 
40 cents—almost to the level of his share in the depression years of the thirties. 
This means that whereas there are many more dollars being spent for food today, 
someone else along the line, other than the producer of the food, is getting the 
major share—60 percent—of the more dollars which the consumers are spending. 

Today, in the presence of large surpluses of many farm products, any weaken- 
ing of the Robinson-Patman Act by statute or administration is bound to have an 
adverse impact on farm prices through resultant increase in the buying pressure 
from large buying units for special price reductions. In the days before the 
Robinson-Patman Act, a large buyer would often demoralize the market by 
demanding an unearned and unjustified allowance not accorded buyers of like 
quantities and refusing to buy unless he could get a special discount. Prices 
of agricultural products can never be stabilized at a reasonable level in such a 
competitive environment. Those responsible to the farmer for marketing his 
products and making an accounting to him know the aggravating and harmful 
impact upon agricultural prices and the net returns to farmers resulting from 
the destructive practice of driving the market down by demanding special price 
concessions without legal or economic justification. 

Any further weakening of the rules of fair competition provided by the Robin- 
son-Patman Act, either by legislation or administration, can only result in further 
intensifying the serious cost-price squeeze in which the farmer is caught today. 
Farmers are selling, and have to sell, their products in a market in which the 
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competitive forces of supply and demand operate with maximum freedom ; they 
have to buy their production supplies and necessities of life in a highly in- 
flexible market characterized by rigid wage structures and other rigid price- 
making factors. 

It is a strange paradox that the earnings of 9 of the largest farm equipment 
companies as reported in the New York Times of October 23, 1955, showed their 
prolits up 29 percent for the tirst 6 months of 1955 compared with the same period 
of 1954 while farmers’ realized net income declined 9 percent from the 1954 to 
the 1955 periods. 

Agricultural prices and income have declined seriously since the spring of 
1952, and have little prospect for significant improvement in the foreseeable 
future. 

The parity ratio—the index of prices received divided by the index of prices 
paid by farmers—stood at 100 in 1952. In June of 1955 it was down to 86, the 
lowest level in 14 or 15 years; and since then it has gone down still further. 
Gross farm income declined by $3 billion, or by 8 percent, in the past 3 years. 
In the same period production expenses dropped but slightly so that farm oper- 
ators’ realized net income was reduced by aimost $3 billion, or close to 20 percent. 

In 1951 the per capita income for the farm population from all sources was 
$970 a year, compared with $1,735 for the nonfarm population. By 1954 the 
per capita farm income from all sources had dropped to $907, while the nonfarm 
income rose to $1,831 a year. 

Between 1940 and 1954 net farm income increased only 178 percent while non- 
farm income increased 263 percent. In the same period the farm income propor- 
tion of the national income decreased 23.5 percent. 

It is ironical that in the presence of such facts, some members, unidentified, of 
the Attorney-General’s Antitrust Committee, advocate subjecting farmer cooper- 
atives, which means the farmers who compose and are served by them, to addi- 
tional antitrust coverage while seeking to have the law’s antitrust restraints 
relaxed with respect to other types of business organizations in our economy. 
Do they not know that a matter of major national concern today is the continued 
downward trend of the price of farm products? 

We certainly would not contend or imply that the Robinson-Patman Act, or 
any of our antitrust laws, can supply a complete answer for the problems of 
agriculture. We do believe, however, that discounts which discriminate against 
the farmer in the products he has to sell and the supplies he must buy, can only 
serve to aggravate his serious economic plight. For that reason alone, any weak- 
ening by legislation or administration of the Robinson-Patman Act, whose ob- 
jective is to prohibit discriminatory discounts, and promote fair competition, 
would certainly be contrary to the interest of agriculture and the public generally. 


UNITED FrESH Fruit & VEGETABLE ASSOCIATION, 


Washington, D. C., October 10, 1955. 
Hon. WrIGHT PATMAN, 


Chairman, Select Committee for Small Business, 
House of Representatives, Washington, D. C. 


Dear Mr. PATMAN: This association, as you know, is interested in several of 
the subjects on which your committee will begin hearings October 31. We are 
particularly interested in pending bills to liberalize the Robinson-Patman Act, 
including proposals to amend the provision with respect to brokerage to permit 
the collection of brokerage charges by buyers. In general, we are opposed to 
most of the proposed liberalizing amendments. 

Our views on these matters were set forth in some detail in a statement by 
Mr. Benjamin Werne on behalf of this association before the Committee on 
the Judiciary of the House of Representatives on May 23 of this year. Because 
of the time and expense involved in bringing our general counsel before your 
committee, I would appreciate it greatly, if your procedure will permit, to have 
that statement made a part of the hearing record of your committee on the sub- 
ject. The copy of Mr. Werne’s statement is enclosed. 

Sincerely, 


0. W. KIrcHenN, 
Evecutive Vice President. 
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SUMMARY OF THE REMARKS OF BENJAMIN WERNE, COUNSEL, UNITED FRESH 
FRUIT AND VEGETABLE ASSOCIATION 


Every conceivable device has been directed by large buying organizations in 
a concentrated effort to defeat the Robinson-Patman Act and to restore the 
imbalance in our economy which that statute sought to, and in goodly measure 
did, correct. 

I. A review of the legislative history of the act reminds us that it was 
designed to preserve competition and protect the small-business man. 

Il. The legitimate broker performs a valuable economic function, espe- 
cially in the food industry, serving the selling and buying needs of the 
independent businessman. 

III. The brokerage system is subject to severe abuse, as has been demon- 
strated by experience both before and since the Robinson-Patman Act, 
to the detriment of the entire produce industry. 

IV. Before its enforcement activities were hampered by interpretations 
of the courts, the Federa Trade Commission was able to take some steps 
towards halting discriminatory pricing practices. 

V. Court interpretations of the act, with particular reference to the 
“good faith” proviso, have distorted the statutory intent and hampered en- 
forcement efforts of the FTC. 

VI. The Attorney General’s Committee would complete emasculation of 
the Robinson-Patman Act, permitting large buyers to practice discrimination 
at the expense of sellers. 

VII. Congress should provide that efforts of labor unions to exert outright 
market control should be subject to control under the antitrust laws. No 
group deserves special consideration when it aims to subvert the basic eco- 
nomic structure of the country. 

If independent small-business men, the bulwark of our economy, are to be 
encouraged, Congress must not insulate the big purchaser against economically 
feasible and equitable competition. Permitting the pseudobrokerage and good 
faith defense, far from bringing the Robinson-Patman Act into harmony with 
the antitrust laws, as the Attorney General’s committee report advocates, can 
only serve to point the way to further and more ingenious circumvention. 


STATEMENT OF BENJAMIN WERNE, COUNSEL, UNiTED FrResH Fruit & VEGETABLE 
ASSOCIATION, BEFORE THE COMMITTEE ON THE JUDICIARY, HOUSE OF REPRESENTA- 
rives, UNITED STATES CONGRESS, May 23, 1955 


My name is Benjamin Werne. I am appearing here as counsel for the United 
Fresh Fruit & Vegetable Association, a nonprofit, nonmarketing nationwide 
association of growers, shippers, and wholesale distributors of fresh fruits and 
vegetables. The headquarters of the association are at 777 14th Street NW., 
Washington, D. C. 

My purpose in appearing at these hearings is to show (1) that the Robinson- 
Patman Act is as necessary today as when it was originally enacted for the 
preservation of competition and the regulation of discriminatory pricing prac- 
tices, and (2) that to amend its provisions as suggested by the Atorney Gen- 
eral’s committee would be extremely damaging to our entire economy. 

The issue to be considered by this committee and to be decided by the Con- 
gress is whether or not to amend the Robinson-Patman Act to exempt certain 
categories of business practice from the application of the restrictions in the 
statute. The report of the Attorney General's committee on antitrust laws has 
recommended certain changes. It is my contention that some of these changes 
would not be in the best interests of business in general, particularly with refer- 
ence to the small employers in the produce industry. 

ii 


{ review of the legislative history of the act reminds us that it was designed 
to preserve competition and protect the small-business man 
In the language of the dissent in the Standard Oil case decided by the United 
States Supreme Court (340 U. 8S. 231): 
“The public policy of the United States fosters the free-enterpise system of 
unfettered competition among producers and distributors of goods as the ac- 
cepted method to put those goods into the hands of all consumers at the least 


expense. 


There are, however, statutory exceptions to such unlimited competi- 
tion. 


Nondiscriminatory pricing tends to weaken competition in that a seller, 
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while otherwise maintaining his prices, cannot meet his antagonist’s price to 
get a single order or customer. But Congress obviously concluded that the 
greater advantage would accrue by fostering equal access to supplies by com- 
peting merchants or other purchasers in the course of business.” 

The Clayton Act in 1914 was the first enactment to put limits on discrimina- 
tory selling prices. Section 11 enabled the Federal Trade Commission to use its 
investigatory and regulatory authority to handle price discrimination. Section 
2 provided for the maintenance of competition by protecting the ability of busi- 
ness rivals to obtain commodities on equal terms. 

The Robinson-Patman Act of 1936 moved further toward this objective. It 
eliminates certain difficulties which arose under the original Clayton Act. For 
example, the Clayton Act omits reference to discriminations in price “in the 
same or different communities * * *” and it thus restricts the proviso to price 
differentials occurring in actual competition. It also excludes reductions which 
undercut the lower price of a competitor. 

The need to allow sellers to meet competition in price from other sellers, 
while protecting the buyers’ competitors against the advantages gained from 
price discrimination was a major reason for the enactment. The Clayton Act 
had failed to solve the problem. To quote the Standard Oil dissent again: 

“The impossibility of drafting fixed words of a statute so as to allow suffi- 
cient flexibility to meet the myriad situations of national commerce, we think 
led Congress in the Robinson-Patman Act to put authority in the Federal Trade 
Commission to determine when a seller’s discriminatory sales price violated the 
prohibitions of the antimonopoly statute (sec. 2 (a), 49 Stat. 1526), and when 
it was justified by a competitor’s legal price. The disadvantage to business of 
this choice was that the seller could not be positive before the Commission acted 
as to precisely how far he might go in price discrimination to meet and beat 
his competition.” 

The Clayton Act created a broad exception from control for prices made in 
good faith to meet competition. This raised problems of which Congress was 
aware. In reporting on a redrafted version of S. 3154, the Senate’s companion 
bill to the House bill that became the Robinson-Patman Act, the Senate Com- 
mittee on the Judiciary, February 3, 1936, pointed out the weakness of section 
2 of the Clayton Act in permitting discrimination to meet competition, and 
suggested the elimination of part of this proviso. The report of the House Com- 
mittee on the Judiciary pointed out that the draftsmen’s purpose was to 
strengthen the laws against price discrimination, directly or indirectly through 
brokerage or other allowances, services or absorptions of costs. It commented 
that the subsection that became sec. 2 (b) enabled a seller to “meet the price 
actually previously offered by a local competitor.” The language used in regard 
to competition in the bills and in the act was based on a Federal Trade Com- 
mission recommendation. The Commission had been unable to restore the de- 
sired competition under the Clayton Act, and Congress evidently sought to open 
the way for effective action. . 

In the original Clayton Act, sec. 2 was not divided into subsections. It 
stated the body of the substantive offense, and then listed various circumstances 
under which discriminations in price were permissible. Thus, the statute pro- 
vided that discriminations were not illegal if made on account of differences 
in the grade of the commodity sold, or differences in selling or transportation 
costs. Listed among these absolute justifications of the Clayton Act appeared 
the provision that “nothing herein contained shall prevent discrimination in 
price * * * made in good faith to meet competition.” The Robinson-Patman 
Act changed both the location and the phrasing of the “meeting competition” 
provision. Unlike the original statute, sec. 2 of the Robinson-Patman Act is 
divided into two subsections. The first, sec. 2 (a), retained the statement of 
substantive offense and the series of provisos treated by the Commission as 
affording full justifications for price discrimination; sec. 2 (b) was created 
to deal with procedural problems in Federal Trade Commission proceedings, 
specifically to treat the question of burden of proof. In the process of this 
division, the “meeting competition” provision was separated from the other 
provisos, set off from the substantive provisions of sec, 2 (a), and relegated to 
the position of a proviso to the procedural subsection, sec. 2 (b). It can be in- 
ferred that Congress meant to curtail the defense of meeting competition when 
it banished this proviso from the substantive division to the procedural. In 
the same way, the language changes made by sec. 2 (b) of the Robinson-Patman 





PRICE DISCRIMINATION 599 


Act reflect an intent to diminish the effectiveness of the sweeping defense offered 
by the Clayton Act’s “meeting of competition” proviso. 

In the Federal Trade Commission v. Staley Mfg. Co. case, the Supreme Court 
said (324 U. 8S. 746 at pp. 752-753) : 

“Prior to the Robinson-Patman amendments, section 2 of the Clayton Act 
provided that nothing contained in it ‘shall prevent’ discriminations in price 
‘made in good faith to meet competition.’ The change in language of this excep- 
tion was for the purpose of making the defense a matter of evidence in each 
case, raising a question of fact as to whether the competition justified the dis- 
crimination. (See the conference report, H. Rept. 2951, 74th Cong., 2d sess., pp. 
6-7; see also the statement of Representative Utterbach [sic], the chairman of 
the House conference committee, 80 Congressional Record 9418.)” 

Under the old proviso of the Clayton Act, in other words, mere proof of com- 
petition was a substantive defense without regard either to its legality or its 
characteristics—whether local, nationwide, reflected in a bona fide offer to a 
particular customer, or the like. In contrast, the Robinson-aPtman proviso nar- 
rowed the scope of the exemption so that it checks the tendency to monopoly 
inherent in systematic invocation of a competitor’s lower prices as a justifica- 
tion for one’s own. It shifted the focus (1) from the ambiguities of meeting 
competition to the specifics of “meeting an equally low price of a competitor”, 
and (2) from a showing of a “general system of competition” to a requirement 
that the lower price be one actually offered by a competitor to a customer of 
the seller. 

The act, among other provisions, aims at pseudo-brokerage allowances and 
variations of other market devices under which discriminatory price conces- 
sions are granted to powerful buying organizations. 

The act prohibits payment of brokerage only to brokers who are in fact acting 
for or under the control of parties to the sale other than those who pay the 
brokerage. 

The act does not prevent a merchant from owning stock in a brokerage corpora- 
tion, but when a merchant owns enough stock to control it, then that brokerage 
concern cannot collect from the producer commissions on goods which that mer- 
chant purchases through it. It may still operate as a brokerage concern. It 
may still do business between producers and merchants anywhere, and that mer- 
chant may continue to own his stock in it and draw dividends from its profits, 
the same as any other stockholder of any other brokerage concern ; but that profit 
will be free from the taint of commissions collected from the seller for services 
rendered in reality for the buyer. 

Whether or not a brokerage concern is in a particular transaction acting “for 
or in behalf or is subject to the direct or indirect control” of the buyer, rather 
than of the seller who pays the commission, is a question of fact to be deter- 
mined upon the circumstances in each case. Like all questions of fact, it will 
at times be easy to determine one way or the other, and sometimes it will hang 
on the borderline between them. 


II. The legitimate broker performs a valuable economic function, especially in 
the food industry, serving the selling and buying needs of the independent 
businessman 
The broker occupies a unique position as salesman and merchandising counselor 

for thousands of small and independent producers, canners and packers, repre- 

senting them as sales agent, and selling to wholesale grocers and other large 
distributors. 

The broker appeared in the food and grocery industry soon after the end of 
the Civil War. Production and packing of finished food products had gradually 
moved away from centers of distribution, as the country’s population spread 
toward the Middle West and West. As the raw produce sources became distant 
from the distributing and consuming centers, there evolved a complex nation- 
wide organization for the distribution of food and grocery products. Resident 
sales representatives for producers and packers were established and recognized 
in the industry. 

An essential factor in the distribution of fresh fruit and vegetables, the broker 
serves directly or indirectly about 50,000 producers, packers, refiners, and con- 
verters, almost 5,000 wholesale grocers, and approximately 500,000 independent 
retail grocers in the United States. He functions as sales agent for these pro- 
ducers who cannot afford or prefer not to have a local salaried representative, 
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and who employ a broker to look after their interests. The broker receives no 
salary, but is paid a commission or brokerage on sales. 

The broker represents the shipper. He supplies market postings, assists in 
handling complaints and making adjustments and renders many other services 
which would normally have to be performed by the salaried representative. 
Essentially his function is that of a service agency in the market. He does not 
take title to any merchandise which he sells, nor does he at any time have posses- 
sion or control of the merchandise he handles. His job is to effect a meeting 
of the minds of principals. He effects contact between seller and buyer. Above 
all he depends upon personal contacts with his principals. In sum, the broker's 
stock in trade is service. 

Like any public agency or public utility or any other economic function which 
services the public, the broker is and must be in a position, at any time, every 
day, every hour of the day or night, to render his service to any and every buyer 
or seller. This service is of an omnibus nature. He is under a duty and, it is 
his function, to make available his services to buyers and sellers regardless of 
whether they deal with him regularly, seasonably, permanently or sporadically. 

Among his other services, the broker provides information and facts in regard 
to all existing and potential business. This is a function of great significance 
and of particular importance in the fresh fruit and vegetable business, where 
we are dealing with commodities which vary considerably with seasonal changes 
and climatie conditions in these broad and great United States. For example, 
certain fruits or vegetables are harvested and marketed within 20 or 30 days in 
any season. The broker is, and must be, ready to service this business, market 
the produce among his regularly established accounts, and see to it that the 
commodities enter into the stream of commerce. It is his responsibility to effect 
proper and reasonable distribution from the grower to the housewife and all 
other consumers. He must work fast; he must be fully acquainted with the facts; 
he must know when and where commodities are available and when and where 
commodities are needed. The broker is the one who knows when spring fruits 
and vegetables can be supplied to the consumer and housewife in the winter time. 
lie is the one who must know when the proper vitamin-content food available 
in a warmer climate can be shipped and made available for distribution and 
purchase to families in a climate where it is not possible to grow such foods. 
To be effective in his function, the broker must know all there is to know about 
agriculture, commerce, transportation, costs, standard of living, and many other 
matters. The know-how which a broker acquires in the course of his experience 
is invalculable. 

Between the small producer and shipper who harvests and markets a crop 
within 20 or to 30 days and the huge producer and shipper who deals in car- 
loads of fresh fruit and vegetables every day, stands the broker—the invaluable 
servant, ally and coordinator in the process of transferring food from the good 
earth to the kitchen table. 

The general public hears little and knows less about the food broker. His 
commission, or brokerage, is an extremely small percentage, based either on the 
unit of sale or upon the dollar value of the sale. The food broker has a con- 
tractual relationship for sales service with his principal who pays him. He is 
not owned or controlled by any buyer. 


III. The brokerage system is subject to severe abuse, as has been demonstrated 
by experience both before and since the Robinson-Patman Act, to the detri- 
ment of the entire produce industry 


Logically, the seller seeks the highest price obtainable for his goods, under 
conditions of sale most favorable to himself. The buyer seeks to make his pur- 
chase at the lowest possible price, under conditions of sale most favorable to 
himself. Positions of seller and a buyer in the same transaction are funda- 
mentally opposed. It is elemental that an intermediary agent who is allied 
with one party (the buyer) cannot in all honesty safeguard the interests of both 
at the same time in the same transaction. 

Knowledge on the part of both parties that a pseudo-agent is representing both 
does not save the situation. When a creature of the buyer disguised in broker’s 
clothing approaches the seller, the seller knows who he is. Nevertheless, this 
creature is backed by the coercive power of mass buying. The brokerage fee 
becomes a rebate, called brokerage, in all ill-disguised attempt to give it legiti- 
macy because it is called by a legitimate name. It was at this type of deception 
and at this form of unfair discrimination, that the act was aimed. It could be 
the loophole through which all price discrimination could pass. 
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In the fresh fruit and vegetable industry, there developed arrangements cal- 
culated to exploit the producer and shipper by exacting tribute under the guise 
of a selling brokerage and to give the beneficiaries of this revenue a competitive 
price advantage by the amount of the brokerage fee. 

(a) Wholesale handlers in a given market, either individually or collectively, 
set up a brokerage agency through which to do their buying. In order to sell in 
this market or to these wholesalers, the shipper or producer had to deal through 
the brokerage agency and pay a selling brokerage fee. 

(b) Wholesale handlers, having an interest in retail outlets for which they 
in fact buy, interposed a brokerage agency between the shipper or seller and the 
wholesale agency. The brokerage agency collected from the shipper or seller a 
selling brokerage fee. 

(c) Large retail interests organized subsidiary brokerage agencies which in 
fact bought for the parent retail interest but charged the shipper or seller a 
brokerage fee. 

The practice of granting selling commissions to purchasers or their agents 
where the purchaser either receives the commissions directly from the manufac- 
turer or indirectly by virtue of its control or ownership of the agency is the 
essence of a virulent form of price discrimination. The small retailer is put at a 
disadvantage as compared with the larger company which, by an agency under 
its control and ownership, is able to obtain an allowance in the form of brokerage 
commissions which the small retailer cannot obtain. The inevitable tendency of 
such discrimination in price is to lessen competition among purchasers and to 
create a monopoly of trade in favor of the larger companies. 

One large buyer set up its own commission company, which sold almost two- 
thirds of its tonnage of fresh fruits and vegetables to the parent company and 
one-third to other outlets. 

In that situation, a buyer had set up under its ownership a brokerage agency 
which sold to the parent company more than half of the tonnage handled. The 
brokerage agency, on 60 percent of its tonnage, was a buying broker for a prin- 
cipal that controlled it. A buying broker should be paid by the buying principal 
it serves ; nevertheless, the practice was to collect a brokerage from the producers 
and shippers. Hard-pressed shippers and producers had to acquiesce in an ar- 
rangement which imposed on them a brokerage fee on cars bought for the power- 
ful buyer’s retail stores. This exploitation of the shippers’ and producers’ neces- 
sities was the more insidious because, on the face of the transaction, it carried 
the consent of the seller. An agency primarily interested in retail selling exacted 
tribute from producers in the first instance, and by virtue of the revenues obtained 
through these exactions was, in the second instance, able to reduce retail prices 
when and where such a reduction gave it a competitive advantage. 

To carry this a step further, the low retail price of the powerful buyer had to 
pe met by the independent competitor. The competitor put pressure on the whole- 
saler and insisted on buying at wholesale price that would enable him to sell 
ut retail prices as low as his competitor. The result was a depression of whole- 
sale prices, with the tendency of all wholesale prices in the competitive market 
to drop by at least the margin of the tribute exacted by the large buyer in the 
tirst instance when he required the shipper or producer to pay a selling brokerage. 

This purchasing agency exerted methodical pressures on suppliers to keep 
prices for its parent lower than those paid by competitors. It went even further 
by actively participating in sales and purchases to and from those competitors, 
as well. It appeared on every side of the market. 

This company assumed the incompatible obligations of acting as purchasing 
agent for the buyer and sales agent for its produce buying sources. It often 
appeared in other capacities, sometimes as buying broker for competing produce 
dealers, sometimes as merchandising jobber, sometimes as auction operator. 

From 1926 to 1936, that commission agent underpinned its two-price structure 
by requiring produce sellers to pay it brokerage on all its purchases. From 1936 
to 1940, after Robinson-Patman, it substituted quantity discounts, and equivalent 
net purchases, for the brokerage. 

In 1940, it shifted its buying sources from quantity discounts and net pur- 
chases, into a cash-differential system under which most of this large buyers’ 
produce demands were filled by outright purchases at prices lower than were paid 
by those who bought on the commonly recognized produce buying terms. 

When market or crop conditions were not suitable for outright purchases with 
the differential deducted at shipping point, the commission company used terms 
of purchase which purported to fix price by agreement on arrival at destination 
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but which practically permitted it to price the purchase as it desired after the 
produce had arrived at the destination market. : 

Exploiting its multiple capacities throughout the years, it aimed both to further 
two-price system and to gain control of terminal markets and competing termina! 
market operators. It misused its conflicting functions by giving a recognized 
preference on less-than-carlot purchases to those who bought carlots, by taking 
payments for pretended brokerage from those who preferred to buy their carlots 
through other carlot distributors, by splitting carlots with terminal dealers on 
terms which meant that it bought at carlot prices. 

It was able to require cooperation from produce sellers at all levels of the mar- 
ket. By use of a tremendous buying power and manipulation of retail prices it 
created a constant threat to the morale of produce price levels in any given ter- 
minal market. 

Executives of this commission company carried their program one stage further 
by sponsoring, creating, and controlling sectional and crop-wide shippers contact 
committees, thus gaining sufficient knowledge of crop prospects and developments 
to plan retail promotional sales when the supplies were high and the shipper’s 
prices lowest. A nationwide super-cooperative was set up to serve as a coordinat- 
ing factor for all of these produce schemes. 

Assuming that this commission company merely adheres to its ordinary 
obligation as a shipper’s broker to sell its shippers’ produce at as high a price 
as possible, and assuming likewise that the same firm adheres to its ordinary 
obligation as purchasing agent of a large buyer to procure produce at as low 
a price as possible, its dual functioning inevitably divided the flow of produce 
handled into 2 streams moving at 2 separate price levels. That moving at the 
lower price level passed to the large buyer and the other stream moving at the 
higher price level passed to jobbers and subsequently to the parent’s retail 
competitors. Such competitors thus paid the relatively higher price plus a 
markup added to cover the jobbers’ expense and profit. The mere duality of opera- 
tions created a two-price purchasing structure which in turn permitted the 
powerful buyer to undersell competing retailers. 

Also, the commission company was able to select superior quality produce 
for diversion to its parent, and to divert produce of lesser quality to competitors. 

By functioning as a purchasing agent dealing with particular shippers and 
concurrently purporting to act as a selling broker for the same shippers, the 
shipper brokerage services rendered, like brokerage services to jobbers, were 
pretended services only and the whole operation has developed primarily into 
a device for securing buying preferences for the powerful buyer over competitors 
who do not purchase produce through affiliated brokerage subsidiaries. 

By calling to its aid the tightly integrated sales organization of its retailing 
affiliates, this commission company was able to manipulate .produce prices 
whenever it needed to do so. This constituted a coercive threat to produce 
sellers at all levels of the trade. All fresh fruits and vegetables destined for 
the ultimate consumer are affected by the terminal market price levels in the 
areas where they are ultimately to be sold at retail. Because they are perishable, 
most fruits and vegetables must move into the hands of the retail purchaser with 
the utmost speed. When any given terminal market collapses, all shippers 
and dealers suffer. Perishables cannot be held off the market or moved to 
other markets without substantial risk of loss. The power to depress terminal 
markets thus forced all produce sellers into cooperation with the two-price 
schemes. 

Thus, one large food handler may push supplier prices in particular produce 
and food items up and down by the simple device of raising or lowering its own 
retail prices on the same items. In approximately the same way, the Federal 
Reserve banking system affects the primary cost of commercial credit by raising 
and lowering its own rediscount rate on commercial paper. 


IV. Before its enforcement activities were hampered by interpretations of the 
courts, the Federal Trade Commission was able to take some steps toward 
halting discriminatory pricing practices 

The Robinson-Patman Act has not been a useless statute, 1s some opponents 
have maintained. The FTC, before the courts interpreted the law’s provisions 
in such a way as to prevent effective administration, was able to halt many 
discriminatory practices. Aided by private complaints, the Commission pro- 
ceeded against hundreds of offenders. Private litigants brought numerous other 
violations to the attention of the courts. 
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The Commission moved successfully against a wide variety of practices under 
the brokerage section. A summary of the leading cases follows: 

Great Atlantic ¢ Pacific Tea Co. v. Federal Trade Commission (106 F. 
(2d) 667 (C. A. 3d, 1989) ), certiorari denied (308 U. 8. 625), rehearing de- 
nied (309 U. 8S. 694): Prohibited brokerage discount to integrated chain 
store purchaser with subsidiary brokerage division. 

Web-Crawford Co. v. Federal Trade Commission (109 F. (2d) 268 (C. A. 
5th, 1940)): Prohibited brokerage where brokers negotiated sales to a 
wholly owned distributor. 

Quality Bakers of America v. Federal Trade Commission (114 F. (2d) 
393 (C. A. ist, 1940)): Prohibited brokerage to purchasing agent of 70 
wholesale bakeries where wholesalers owned agent and received dividends 
from excess of fees over expenses. 

Southgate Brokerage Co. v. Federal Trade Commission (105 F. (2d) 607 
(C. A. 4th, 1945), certiorari denied (326 U. S. 774) : Prohibited brokerage to 
distributor on resale purchases. 

Modern Marketing Service v. Federat Trade Commission (149 F. (24) 970 
(C. A. 7th, 1945)): Brokerage prohibited where buyers received royalties 
and other allowances from brokers. 

National Modes, Inc. (46 F. T. C. 404 (1950) ) : Brokerage prohibited where 
brokerage company and retail buyers owned stock interest in brand names. 

Consolidated Companies, Inc. (3 C. C. H. Trade Regulation Serv., par. 
14,730 (1951) ) : Brokerage prohibited on sales to buyers where inter-family 
control appeared. 

Hesmer, Inc. (47 F. T. C. 1106 (1951)): Brokerage prohibited where 
broker owned two-thirds of stock of purchaser. 

Carpel Frosted Foods, Inc. (3 C. C. H. Trade Regulation Serv., par. 14,878 
(1952) ) : Brokerage denied where broker-representative was owned by the 
grocer-buyer. 

One large retailer survived the difficulties of doing business under Robinson- 
Patman by going into super markets. In 1946 it was indicated on the charge that 
its buying practices violated sections 1 and 2 of the Sherman Act. A conviction 
was secured and the Seventh Circuit affirmed. The court said in part: 

“* * * While the company tried to rig up various contracts with its sup- 
pliers that would give the suppliers a semblance of compliance with the Robinson- 
Patman Act, by colorably relating the discriminatory preferences allowed to cost 
savings, the primary consideration with the company seemed to be to get the dis- 
counts, lawfully if possible, but to get them at allevents * * *” 

There was no appeal and a $175,000 fine was paid. The Government then 
filed a current civil suit for dissolution. 


V. Court interpretations of the act, with particular reference to the “good faith” 
proviso, have distorted the statutory intent and hampered enforcement 
efforts of the FTC 


The law forbids price discrimination that may injure competition with sellers, 
buyers, or their customers. Rebates to buyers for their own account and dis- 
criminatory allowances or services are illegal regardless of their effects on com- 
petition. However, the act permits legal justification of discriminatory prices 
by a seller’s cost savings or good faith meeting of competition. 

Section 2(b) permits the showing of good motives in explanation or in mitiga- 
tion of the offense charged under section 2 (a). In discussing the “good faith” 
proviso of section 2(b) in his book entitled “The Robinson-Patman Act,” Con- 
gressman Wright Patman stated: 

“The Robinson-Patman Act prohibits unfair differentials in the price charged 
by a manufacturer or wholesaler to his several customers in competition with 
one another, but provides that if one seller shall meet an equally low price of a 
competitor in good faith with no subservient intent to circumvent other provisions 
to the act, he may cite that fact in mitigation of his violation of other provisions. 
Some have erroneously interpreted this proviso as one granting the right to dis- 
criminate in price to meet competition. 

_ “The proviso (in sec. 2(b) of the present act) does not permit price discrimina- 
tion to meet competition. It does not so state. It merely grants to the accused, in 
defense of a charge of having violated the act, the opportunity to offer in rebuttal, 
as a mitigating circumstance, evidence that he may have engaged in an unlawful 
discrimination in order to meet competition.” 

There appears to be no more reason why the good motive of meeting the ejually 
low price of a competitior should be a complete justification than that good mo- 
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tive should be a complete justification in a criminal case. “To conclude other- 
wise,” as the dissent stated in the Standard case (340 U. 8. 231), “is to assume 
that for some unstated reason the public interest requires the acceptance of justi- 
fication by motive where injury to competition is involved but requires its re- 
jection where criminal and conventional trespassers on property rights are in- 
volved. Again, to conclude otherwise is to assume that the public interest in 
maintaining a competitive economy is of a lower order of importance than the 
public interest in protecting society against criminal offenses.” 

Cutting through what is a complex and technical issue, the nub of the dis- 
pute over good faith as a defense can be seen from the facts and opinions in the 
Standard Oil case. Gasoline was sold by the defendant company to four cus- 
tomers in the Detroit area designated as jobbers at 1% cents less per gallon 
than to.other service station customers in the same area. There was no showing 
that the discriminatory price to the jobbers was justified because of cost savings. 
Evidence was introduced that the lower prices were made in good faith to meet 
an equally low competitor’s price. 

The Commission proceeded on the theory that, having established a prima facie 
case based on jurisdiction, goods of like grade and quality, and existence of price 
discrimination, there was a presumption of discrimination that might injure 
or destroy competition. It was then up to the company to rebut the case by show- 
ing good faith. Even such a showing, the Commission felt, might rebut the prima 
facie case but was not an absolute defense. 

Upholding the FTC order, the Court of Appeals for the Seventh Circuit (173 
F. (2d) 210) noted that one of the purposes of the Robinson-Patman amendment 
to section 2 of the Clayton Act was to forestall evasion of the act which was in- 
vited or induced by having good faith meeting of competition as a complete de- 
fense. The court said: 

“Congress sought to change this bypass by changing the discriminatory price, 
made in good faith to meet the low price of a competitor, from a defense, as it 
then was, to a procedural aid to enable a seller to overcome the prima facie 
case made by showing a difference in price to customers in the same community 
for goods of the same quality. This was done by amending section 2 of the 
Clayton Act, by section 2 (a) and (b) of the Robinson-Patman Act. * * * This 
amendment, it is clear, provided that if a discrimination in price were shown, 
the burden of justifying it was upon the party making the discriminatory price, 
and he could meet this prima facie case by showing that he acted in good faith 
to meet the low price of a competitor. * * * 

“The showing made here by the petitioner that it made the lower price in 
good faith to meet competition, we assume, as the Commission apparently did, 
was made out. The effect of it was to rebut the prima facie case made by the 
Commission’s proof of the petitioner’s discriminatory prices. If nothing further 
appeared in this record, the case might well have ended there. The reason 
for making the discrimination was effective to rebut the prima facie case in 
price discrimination, but it still remained a discrimination, and that discrimina- 
tion affected competition on the retail level among the retal customers of the 
wholesalers to whom the petitioner has sold. The discrimination in price in 
favor of the parties in this case, which the petitioner had a right to make as 
against its competitors, was then used by the petitioner’s customers to work 
havoc among competitors on the retail level. The petitioner had given a club to 
its wholesalers which they passed on to their retailers to bludgeon their com- 
petitors. This is what the Commission is trying to stop, and it is toward the 
elimination of this evil that the cease and desist order is directed.” 

This decision was reversed by a Supreme Court that split 5-3. The case was 
remanded and the FTC ordered to hold hearings on whether or not the com- 
pany acted in good faith in meeting competitors’ prices. The court held that 
each of the defenses embodied in the act were to be given the same effect, that 
all were absolute defenses. Congress had not sought, according to the majority 
opinion— 

“either to abolish competition or so radically to curtail it that a seller would 
have no substantial right of self defense against a price raid by a competitor. 
* * * There is nothing to show a congressional purpose, in such a situation, 
to compel the seller to choose only between ruinously cutting its prices to its 
customers to match the price offered to one, or refusing to meet the competition 
and then ruinously raising its prices to its remaining customers to cover increased 
unit costs. There is, on the other hand, plain language and established practice 
which permits a seller, through section 2 (b), to retain a customer by realis- 
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tically meeting in good faith the price offered to that customer, without neces- 
sarily changing the seller’s price to its other cutomers.” 

Thus, the Supreme Court said, the seller has an absolute defense where the 
FTC has established a prima facie case of unlawful price discrimination if he 
can show that he met in good faith the equally low price of a competitor. 

Mr. Justice Reed, in a vigorous dissent, in which he was joined by the Chief 
Justice and Mr. Justice Black, insisted that the legislative history and wording 
of the statute supported the interpretation of the Commission and the lower 
court. The dissenting opinion declared : 

“It is clear that the effect of the ‘good faith’ proviso of 2 (b) extends only 
to the matter of ‘rebutting the prima facie case,’ thereby shifting the burden 
of proof to the Commission on the issue of whether the discrimination has or 
may have any of the effects specified in section 2 (a). The Commission must 
then resolve that issue, not by inference drawn from the mere fact of discrim- 
ination in price, but upon all the affirmative evidence, giving due weight to the 
fact, if proved, that the seller’s lower price was made in good faith to meet 
his competitor’s price. 

“Actually the entire section 2 (b) is procedural and deals with the shift- 
ing of the burden of proof and the rebuttal of a prima facie case. Since the 
term ‘discrimination in price’ was used in connection with the term ‘the prima 
facie case,’ Congress evidently did not intend the term ‘discrimination in price’ 
to refer to all of the elements of unlawful discrimination in price including the 
effects upon competition as set forth in section 2 (a). It clearly appears that 
the term ‘discrimination in price’ as used in section 2 (b) does not include, and, 
as held in the Moss and Staley cases, section 2 (a) does not require affirmative 
proof of actual injury to competition when the other elements of an unlawful 
price discrimination are established. Other interpretations would make section 
2 (b) appear meaningless, for to require affirmative proof of the adverse effects 
of the discrimination in price upon competition, before the prima facie case 
exists, is to make no distinction whatever between proof of a ‘discrimination 
in price’ as a ‘prima facie case’ and proof of all of the elements of an unlawful 
discrimination in price, it is the proof of a ‘discrimination in price’ as that term 
is used in section 2 (b) and not proof of all of the elements of an unlawful dis- 
crimination in price, as set forth in section 2 (a), which prima facie makes the 
Commission’s case. If proof of good faith in meeting an equally low price of a 
competitor is made, the Commission could no longer rely upon a prima. facie 
case, but must show by additional and affirmative evidence that the effect of the 
discrimination may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce or to injure, destroy, or prevent competition 
between the discriminator and its competitors or between customers of the 
discriminator or with the customers of such customers. 

“This construction of sections 2 (a) and 2 (b) we submit correctly and clearly 
demonstrates that where, as in the instant case, the adverse effects upon compe- 
tition have been affirmatively established, proof of good faith in meeting an 
equally low price of a competitor under the proviso of section 2 (b) does not con- 
stitute a substantive justification for the petitioner’s discriminations in price. 
This is particularly true where, as in the instant case, the competition injured 
is retail competition between competing purchasers, since the fact that the seller 
acted in good faith to meet the price of the seller’s competitor is not inconsistent 
with, and does not logically rebut, the proof that retail competition between 
competing purchasers is injured by the discrimination.” 

“It would make nonsense” of section 2 (a) of the Clayton Act, the opinion 
further stated, “to interpret it as requiring a specific intent, for no discriminator 
discriminates unconscious of what he is doing, and he is conclusively presumed 
to be conscious also of its reasonably probable consequences.” The fact that a 
discriminator may be meeting the equally low price of a competitor should not, 
logically, relieve him of having intended injury to competition. The point is 
that intent to injure competition may coexist with good faith. Returning to 
the language of the Standard Oil disenters, “this poses the ultimate issue whether 
the public interest in protecting competition against discriminatory pricing shall 
prevail over an individual seller’s interest in discriminating in price in order 
to meet the equally low price of a competitor. It is not difficult to see,” the 
Justices stated, “that if the individual seller’s interest be held to prevail as a 
matter of law, then section 2 (a)’s prohibition of discriminatory pricing becomes 
largely a nullity and sections 2 (a) and (b) taken together become for the 
most part merely a declaration of the individual right to discriminate.” 
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The Court’s construction not only requires the Commission to show that price 
discriminations were not justified, it makes the Commission prove what was in 


the buyer’s mind, rather than letting the acts of the buyers speak for them- 
selves. 


VI. The Attorney Generals Committee would complete emasculation of the 


Robinson-Patman Act, permitting large buyers to practice discrimination 
at the expense of sellers 


The Attorney General’s committee concluded that the good faith meeting 
competition defense, as construed in the Standard Oil and similar cases, should 
be an absolute defense to a 2 (a) charge. 

Analyzing the brokerage provisions, the committee notes that as a result of 
prevailing interpretations “the payment of middleman’s commissions to any 
but pure ‘brokers’ becomes per se illegal, even though valuable distributive sery- 
ices are performed, even when no adverse competitive effect results, and even 
where the challenged concession reflects actual savings in the seller’s distribu- 
tion costs.” One result has been that “joint buying organizations for pooling 
the resources of small-business men have conspicuously suffered from rigid 
‘brokerage’ clause enforcement.” Accordingly, “to reconcile the brokerage 
clause with ‘broader antitrust objectives,’ we favor legislation as necessary to 
restore the original vigor of the exception ‘for services rendered’ in section 
2 (c).” 

In view of the history of the act which has been traced here, and in the 
light of our knowledge of the monopoly power that has been and can be exerted 
by certain buyers, it is our earnest recommendation that any legislation re- 
ported out of this committee be designed to restore the original scope and in- 
tent of the act in line with the sound views of the dissenting Justices in the 
Standard Oil case. The fact that some instances of price discrimination may 
be inevitable, and that some may seem to be desirable, should not be a reason 
for condoning and underwriting all such behavior. 

In its present form, with sufficient enforcement powers vested in the FTC, 
the Robinson-Patman Act is essential to the economic welfare of thousands of 
loeal businessmen in the country, particularly in the produce industry. 

What we are advocating is preservation of the letter of the Robinson-Patman 
Act, and a return to the spirit that motivated its passage. This act was de- 
signed to protect the very touchstone of the American economic system, that is, 
competition. The courts have taken long strides toward emasculating the act, 
and perverting its original intent. You are now being asked not only to under- 
write those interpretations, but to prepare legislation which, in effect, spells 
the end of efforts to control price discrimination. This must not be allowed 
to happen, unless you are ready to give official sanction to monopoly control as 
the byword of our economy, replacing free and untrammeled competition. 


VII. Congress should provide that efforts of labor unions to exert outright market 
control should be subject to control under the antitrust laws. No group 
deserves special consideration when it aims to subvert the basic economic 
structure of the country 


Turning aside from the problems of price discrimination, let me take a moment 
to commend to this committee the conclusions of the Attorney General’s committee 
on organized labor. 

It cannot be denied that some unions have engaged in conduct that cannot be 
construed as legitimate union activity. Rather, they have aimed at direct re- 
straint on commercial competition. Types of conduct mentioned by the committee 
report in this connection include— 

Fixing the kind or amount of products that may be used ; 

Fixing the market price of products; 

Fixing the geographical area in which products may be used, produced or 
sold ; 

Fixing the number of firms which may engage in the production or dis- 
tribution of certain products. 

These commercial restraints are not effectively controlled by the provisions of 
the Labor Management Relations Act. Nor, as presently written and construed, 
are they curbed by antitrust legislation on the books. This situation should be 
corrected, keeping in mind the cautionary note struck by the report when it says 
that “no one of our conclusions or recommendations implies any change of labor's 
freedom under the antitrust laws to act in concert in order to promote union or- 





PRICE DISCRIMINATION 607 


ganization or bargain collectively over wages, hours or other employment condi- 
tions.” Freedom to pursue legitimate union objectives must be preserved, but 
they should not mask attempts at monopolistic control of the market. 

There can be no doubt as to the constitutional power of Congress to bring labor 
unions within the purview of antitrust legislation. The task is to define to what 
extent they are subject to it. Pertinent here is the following quotation from the 
opinion of the United States Supreme Court in Apex Hosiery Co. v. Leader (310 
U. S. 469) : 

“For the 32 years which have elapsed since the decision of Loewe v. Lawlor 
(208 U. 8. 274), this Court, in its efforts to determine the true meaning and ap- 
plication of the Sherman Act has repeatedly held that the words of the act, ‘every 
contract, combination * * * or conspiracy in restraint of trade or commerce’ do 
embrace to some extent and in some circumstances labor unions and their ac- 
tivities; and that during that period Congress, although often asked to do so, has 
passed no act purporting to exclude labor unions wholly from the operation of 
the act. On the contrary Congress has repeatedly enacted laws restricting or 
purporting to curtail the application of the act to labor organizations and their 
activities, thus recognizing that to some extent not defined they remain subject 
toit. [Emphasis added.] 

“Whether labor organizations and their activities are wholly excluded from 
the Sherman Act is a question of statutory construction, not constitutional power. 
The long-time failure of Congress to alter the act after it had been judicially con- 
strued, and the enactment by Congress of legislation which implicitly recognizes 
the judicial construction as effective, is persuasive of legislative recognition that 
the judicial construction is the correct one. This is the more so where, as here, 
the application of the statute to labor unions has brought forth sharply con- 
flicting views both on the Court and in Congress, and where after the matter has 
been fully brought to the attention of the public and the Congress, the latter 
has not seen fit to change the statute. 

“While we must regard the question whether labor unions are to some extent 
and in some circumstances subject to the act as settled in the affirmative, it is 
equally plain that this Court has never thought the act to apply to all labor union 
activities affecting interstate commerce. 

“To quote the language of the Attorney General Committee’s Report, ‘to the 
extent that such commercial retraints not effectively curbed by either antitrust or 
labor-management relations act exist, then we recommend appropriate legisla- 
tion to prohibit these union efforts at outright market control.’ ” 


VIII. Conclusion 


The legislative intent of the Robinson-Patman Act makes it abundantly clear 
that Congress considered it to be an evil that a large buyer could secure a com- 
petitive advantage over a small buyer because of the large buyer’s quantity 
purchasing ability. The differentials granted such large buyers have been proved 
beyond peradventure of a doubt instruments of power and weapons of competitive 
oppression (H. Rept. No. 2287, 74th Cong., 2d sess., 7, 9). See FTC v. Morton 
Salt Co. (334 U. 8S. 37, 43). 

Congress sought through this legislation to arrest in their incipiency the 
creation of monopolies or unreasonable restraints of trade and to curtail their 
development (U. 8. v. N. Y. Great A&P Tea Co., 67 F- Supp. 626, 636, aff'd. 173 
F. (2d) 79). 

In a recent decision the United States Supreme Court (Moore v. Mead’s Fine 
Bread Co., 23 LW 4036) has stricken down attempts by offenders against Robin- 
son-Patman Act to avoid responsibility under the law on the ground that none 
of the alleged practices had occurred in interstate commerce. 

As stated in that case: 

“We have here an interstate industry increasing its domain through outlawed 
competitive practices. The victim, to be sure, is only a local merchant; and no 
interstate transactions are used to destroy him. But the beneficiary is an inter- 
state business; the treasury used to finance the warfare is drawn from inter- 
state, as well as local, sources which include not only the respondent but also a 
group of interlocked companies engaged in the same line of business; and the 
prices on the interstate sales, both by respondent and by the other Mead com- 
panies, are kept high while the local prices are lowered. If this method of com- 
petition were approved, the pattern for growth of monopoly would be simple.” 

In this respect, it is well to note the words of Congressman Utterback, manager 
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of the Robinson-Patman Act in the House, quoted by Mr. Justice Douglas in the 
Moore case: 

“Where, however, a manufacturer sells to customers both within the State 
and beyond the State he may not favor either to the disadvantage of the other; 
he may not use the privilege of interstate commerce to the injury of his local 
trade, nor may he favor his local trade to the injury of his interstate trade. 
The Federal power to regulate interstate commerce is the power both to limit 
its employment to the injury of business within the State, and to protect inter- 
state commerce itself from injury by influences within the State” (80 Congres- 
sional Record 9417). [Emphasis supplied. } 

The full impact on our economy of permitting pseudobrokerage allowances 
and “good faith” as a defense to a charge of violation is perceptibly being felt. 
As litigation is compounded, the ingenuity of marketers will evolve new devices 
for evasion. The plea for untrammeled competition must not be permitted to 
blind us to the evils which such “unfettered” competition has fostered. 


TUALATIN VALLEY Co-Op, 
Hillsboro, Oreg., May 2, 1955. 


COMMENTS ON THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL 
CoMMITTEE To Stupy THE ANTITRUST LAWs (MaArRcH 31, 1955) 


Hon. WRIGHT PATMAN, 
Chairman, Small Business Committee, 
House Office Building, Washington 25, D. C. 


Drag Smr: The conclusions and recommendations of this report contain ambi- 
guities, contradictions, and display a confused, muddled approach by the authors 
of the report, in their attempt to speak for the large 60-man committee. 

Apparently there is a faction in the committee who regard the fine, independent 
enterprisers who are produeing America’s food and fiber on the farm as a group 
of squatters. While our farmer friend is out working in the fields, enemies lay 
plans to drive off his stock. 

This is a poor time to agitate for finer strained interpretations of long-standing 
legislation or for wasting time deciding who is going to prosecute our farmer for 
imaginary crimes that are beyond his power to commit. 

We are reminded of the little lamb of Aesop’s fable, accused by the wolf of 
muddying the water in the stream where Mr. Wolf was drinking. The lamb was 
innocent of every accusation, yet Mr. Wolf called him guilty and ate him. 

With the waters in the farm picture as muddied up as they already are, it is 
fantastic that any group would condemn by innuendo and inference the whole- 
some efforts of our farmers to build America by using cooperative methods to help 
themselves. 

The 1,600 agricultural producers who are members of the Tualatin Valley Co- 
operative, place a high value on the supply organization and grain marketing 
co-op they have painstakingly built through 22 years of voluntary effort. All 
their thinking and work has been in the finest spirit of our competitive free enter- 
prise system. They also value just as highly the federated cooperatives which 
they have built, and the centrally controlled cooperatives to which many of them 
belong. 

These farmers also have some “conclusions and recommendations” to make, 
after reviewing the 60-man committee report. They conclude that “some mem- 
bers” of the committee should restudy the history of farm legislation and of the 
economie factors that influenced its framing in 1914 and in 1922. Then they rec- 
ommend constructive efforts to make a good growing climate for co-ops to “grow 
together,” rather than compete with each other to the detriment of their legiti- 
mate aims. This may be an internal affair among co-op members, but it is a mat- 
ter of concern to a greater segment of our population than those who are upset 
by our co-op farmer’s attempts to achieve something approaching the economic 
benefits that others find in “vertical integration.” To know the farmer and to 
understand the problems of his exacting and hazardous business is to sympathize. 

Respectfully yours, 
FRANK S. Myers, Manager. 
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Ca cot, Ltp., 
Bakersfield, Calif., April 28, 1955. 
Hon. WRIGHT PATMaN, 
Chairman, Small Business Committee, 
House Office Building, Washington 25, D. C. 


DeaR Mk. PatMAN: I have read with much interest and quite some concern 
excerpts from the report of the Attorney General’s National Committee To Study 
the Antitrust Laws (March 31, 1955), particularly as they apply to agricultural 
cooperatives. 

It is apparent from this portion of the report that some members of the com- 
mittee would limit the Secretary of Agriculture, under section 2 of the Capper- 
Volstead Act, in dealing with any evidences of monopoly that might be found to 
exist among farmer cooperatives. 

I hardly see how a farmer cooperative could be guilty of violation of the Anti- 
trust Act because of the small percentage of commodities marketed or purchased 
for farmers that are handled by cooperatives and because most of them are selling 
commodities or purchasing supplies in a market that has the full play of economic 
forces present at all times. 

Because of the familiarity of the Department of Agriculture with agricultural 
cooperatives, it is urged that no change be made in the present statutes, which 
provide that the Secretary of Agriculture has the authority to deal with cases 
arising under section 2 of the Capper-Volstead Act. 

Should legislation affecting this matter come before your committee, we urge 
that you give very careful consideration to leaving these matters in the hands of 
the Secretary of Agriculture. 

Very truly yours, 
L. W. Frick, President. 


CALirorNnia & HAWAIIAN SUGAR REFINING CORP., 
San Prancviaco, April 22, 11955. 
Hon. JAMES ROOSEVELT, 
The House of Representatives, 
Washington, D. C. 

DEAR CONGRESSMAN ROOSEVELT: I am writing to state this company’s strong 
opposition to the position of the Attorney General’s Committee To Study the 
Antitrust Laws, regarding the brokerage section of the Robinson-Patman Act. 

As the law now stands, section 2 (c) of the Robinson-Patman Act forbids pay- 
ment of brokerage to any person who is acting for or is under the control of a 
buyer. This provision was aimed at an abuse widely practiced before adoption 
of the act—the maintenance of so-called brokerage departments by large buyers. 
Such buyers were in the practice of demanding brokerage for these depart- 
ments in amounts completely unrelated to the value of any services received by 
the seller. The brokerage was of course nothing but a price concession given 
color of validity by the brokerage department device. 

A majority of the Attorney General’s committee proposes to amend section 
2 (c) of the act so as to permit payment of brokerage to buyers to the extent 
of services rendered the seller by the buyer. In our opinion this seemingly 
innocent exception would make the section entirely unenforceable. It would 
make every complaint under the section depend on difficult questions of cost 
accounting. In practical effect, the section would be a dead letter. 

The consequences would be extremely serious, both to seller and all but 
the largest buyers. It is only relatively large buyers that are in a position to 
establish brokerage departments and take advantage of the loophole proposed 
by the Attorney General’s committee. In our judgment the committee's pro- 
posal is inconsistent with the basic purpose of the act, to preserve equality of 
economic opportunity. 

The payment of brokerage to a buyer is a merchandising absurdity. A bona 
fide broker is the seller’s sales representative; his function is to give sales 
service. In the nature of things a broker employer by a buyer cannot and will 
not do this job. A more honest and descriptive name for a broker acting for a 
buyer is purchasing agent. His interests are essentially adverse to those of 
the seller, and no seller would ever voluntarily agree to pay him. This prac- 
tical inakility of such a broker to give any service of value to a seller justifies 
the present outright prohibition of brokerage in such a case. Any payment to 
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such a broker is in practical effect a payment to a buyer's purchasing depart- 
ment and results in unfair discrimination as between competing buyers. 

Please forgive the length of this letter. This company well remembers the 
brokerage practices that existed before the adoption of section 2 (c) of the 


Robinson-Patman Act. They were costly and unfair, and should never be per- 
mitted again. 


Sincerely yours, 
DONALD MACLEAN. 

The CHarrman. The hearings this week have raised some very 
serious problems. 

We have heard testimony from small wholesale bakers, from retail 
— dealers and other small business groups, which is convincing 

yond any doubt that small business is being ruined and destroyed 
through price discrimination. 

These small businessmen have told us they have complained, im- 
plored, and begged the Federal Trade Commission and the Depart- 
ment of Justice to enforce the laws which they believe exist to proteci 
them from these monopolistic practices. 

The bakers have told us that their complaints were filed with the 
Federal Trade Commission as early as last January. The retail gaso- 
line dealers have been complaining to the Federal Trade Commission 
and the Department of Justice for more than 2 years. One group of 
small-business men complaining about the coercive sales tactics of the 
major oil companies with reference to tires and other auto accessories 
and the kickback arrangements between the oil companies and the tire 
manufacturers has had their complaints in a state of investigation at 
the Federal Trade Commission for more than 214 years—or since 
before Mr. Howrey became Chairman of the Federal Trade Commis- 
sion, 

So far neither the Federal Trade Commission nor the Department 
of Justice has done anything to stop these discriminatory practices. 
In some instances the Federal Trade Commission has led the small 
business complainants to believe that the state of the law is such that 
they have no protection. In other instances their complaints have 
met with silence. 

This much I think I can say with certainty. When Congress passed 
the Robinson-Patman Act in 1936 we thought at that time we had 

assed a law which would remove the abuses of price discrimination. 

e recognized then, as we do now, that discriminatory selling is an 
abuse of power. 

It results in big sellers destroying smaller competing sellers, as we 
have had illustrated here this week by the small wholesale bakers. 
Discriminatory selling likewise creates inequalities among dealers, 
with the destruction of the disfavored dealers, as we have seen illus- 
trated here this week by the retail gasoline dealers. y 

This kind of destruction of small business units by the big business 
units goes on without respect to any question of efficiency and it in- 
evitably results in more and more concentration of all business into 
the hands of a few giant corporations. 

This trend is not good for our country. It is not good for,competi- 
tion, it destroys competition. And as Professor Schwartz so ably 
pointed out earlier this week, such concentration of power is contrary 
to our basic political precepts. . 

I will not attempt to suggest now whether the failure of the law 
which we passed in 1936 is — to a failure of enforcement or whether 
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it is an inadequacy in the law, or a combination of both. These are 
questions which we will attempt to answer at the next week of these 
hearings beginning on November 14. At that time we will have the 
members of the Federal Trade Commission here to discuss the problem. 

In addition, we hope that the Attorney General of the United States 
will come here and discuss with us some of the problems over which he 
has primary jurisdiction. The committee sent the Attorney General 
a letter on October 19 making known its desire that he appear and 
testify, but as yet we have received only evasive replies from the 
Attorney General’s assistants. 

The hearings this past week also seem to me to raise serious ques- 
tions concerning the adequacy of the pean om Registration Act. 

I do not, of course, question the right to lobby in Congress and to 
lobby in an organized way. This is a constitutional right which all 
people haye to petition their Congress. Any person may come for- 
ward, identify himself, state what be wants, and make the best argu- 
ment he can for what he wants and in his own way. 

An essential requirement to the exercise of this right recognized in 
the Lobby Registration Act is, however, that those who petition Con- 
gress fully identify themselves. The hearings this week indicate that 
the lobbyists are not ae themsleves but are coming forward 
with false faces. Three problems have arisen. 


First, we have found that certain big corporations and big business 
groups are forming dummy organizations in which they function 
under such names as the National Competition Committee, the Coun- 
cil for the Clarification of Pricing Practices, and perhaps other high- 


sounding names. 


Those dummy groups have then hired a lawyer lobbyist and public 
relations group to carry on the actual work. In these cases the people 
who do the actual work have registered and they have registered the 
fact that certain amounts of money are paid them from the dummy 
organization, but the corporations that pour the money into the dum- 
my organizations were not listed and Members of Congress have not 
known where the money was actually coming from. 

We have learned here this week of one instance where a group of 
big corporations were financing a public relations outfit to carry on 
a campaign against the antitrust laws and they withdrew their sup- 
port because this public relations firm did register under the Lobby 
Registration Act and a few newspapers began carrying stories which 
threatened to reveal the identity of the actual lobbyists. 

The second problem has arisen since the Supreme Court decision in 
the Harris case in 1954. It appears that in some instances lobbies are 
now being operated without any registration whatever. One long- 
time lobbyist against the antitrust laws, William Simon, testified to 
this committee that he has interpreted the Harris decision to mean 
that he is no longer required to register for such activities as writing 
and distributing booklets against the antitrust laws and preparing 
the actual testimony of witnesses coming before congressional com- 
mittees to argue against the antitrust laws. 

A third and perhaps more serious problem which has arisen comes 
about through a new development. This is the unique practice of the 


administration giving some, as yet undefined, seemingly official sanc- 
tion toa lobby group. 
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This has been pointedly demonstrated by the Attorney General’s 
National Committee To Study the Antitrust Laws, where we had the 
hard core of the lobby out to wreck the antitrust laws mixed in and 
dignified by the addition of a few disinterested citizens of prominence 
whose presence seems to have been arranged for the purpose of digni- 
fying and obscuring the purpose of the lobby. The exact official 
status of this Attorney General’s committee is still obscure. I hope 
that the Attorney General will help us clarify this matter. 

The most shocking thing to me which has been revealed by the 
hearings this past week is that this report of the Attorney General’s 
committee was mailed out to every Federal judge in the United States 
under the official auspices of the Administrator of the Federal Courts. 

There is no right to lobby our courts or to try to propagandize 
them. One of the things which has been sacred in our country up 
to now has been the idea of an impartial, uninfluenced, and unpropa- 
gandized judiciary. 

Our courts have and do maintain rigid rules for protecting our 
judges from propaganda and from one-sided arguments. The very 
essence of adversary proceedings is an armor against the judges 
hearing only one side of the argument. 

The attempts of the Attorney General to crack that armor by 
putting into the hands of Federal judges the one side of the argument 
appearing in this report, a report which appears to have resulted from 
an official study of an officially appointed group and which purports 
to be an agreement of expert thinking representing all shades of 
political thinking, is to me a shocking thing. 

I am still wondering how the Federal judges will learn that this 
is a doctored, contaminated document, so that they will consign it 
to the trash can and get their law solely from the lawbooks and from 
the case records. 

The committee will resume hearings on Monday morning, November 
14. During that week we will hear the testimony of a number of 
distinguished economists, members of the Federal Trade Commission, 
and several small-business men who have requested to be heard. The 
schedule of witnesses will be announced next week. 

Mr. McCuniocn. Mr. Chairman, I would like to make a brief 
statement. 

The Cuatrman. Certainly, sir. 

Mr. McCuttocu. I have no prepared statement and did not intend 
to make any, but I think it ismy duty to say that I don’t agree with 
all the statements which the chairman has just made on the record. 
I am sure that the chairman has no desire to create the impression 
that the delays on the part of the Federal Trade Commission aresome- 
thing that commenced only 2 or 214 or 3 years ago. " 

As a matter of fact, this record makes it unmistakably clear that 
those delays have been going on for a decade and in some instances 
almost two decades. I think the problem presented by the retail 
gasoline dealers has been a problem that has been before the Congress, 
before the responsible Government agencies for two or more decades. 

I think this matter is belabored not in this committee but in a 
subcommittee of this committee with respect to the quantity dis- 
counts rule, and has been kicked around by various agencies through 





PRICE DISCRIMINATION 613 


three presidential administrations, so I want the record to be clear 
that this is not a new development. 

Lastly, I totally disagree with the chairman’s conclusions with 
respect to the composition of the Committee known as the Attorney 
General’s committee, the result of the report of that committee, and 
its effect on the judiciary. 

I am sure that when the Attorney General of the United States— 
and I have not spoken to him either directly or indirectly on this 
matter—wants the Congress of the United States to know his position 
with respect to amendment to any law, that he will communicate that 
desire and that opinion in accordance with law for consideration 
through the proper persons in the legislative branch of the Govern- 
ment. 

The Cuarrman. Off the record. 

(Thereupon, there was a discussion off the record. ) 

The Cuatrman. Without objection, the committee will stand in 
recess until November 14 at 10 o’clock here in this room. 

(Thereupon, at 12:55 p. m., the committee was adjourned to recon- 
vene Monday, November 14, 1955, at 10 a. m., in the same room.) 


x 











